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Behold, days are coming — says the LORD God - 
I will send a hunger to the land, not a hunger for bread 
nor a thirst for water, but to hear the words of the LorpD. 


(AMOS 8:11) 


The Noé edition of the Koren Talmud Bavli 
with the commentary of Rabbi Adin Even-Israel Steinsaltz 
is dedicated to all those who open its cover 
to quench their thirst for Jewish knowledge, 
in our generation of Torah renaissance. 


This beautiful edition is for the young, the aged, 
the novice and the savant alike, 
as it unites the depth of Torah knowledge 
with the best of academic scholarship. 


Within its exquisite and vibrant pages, 
words become worlds. 


It will claim its place in the library of classics, 
in the bookcases of the Beit Midrash, 
the classrooms of our schools, 
and in the offices of professionals and businesspeople 
who carve out precious time to grapple with its timeless wisdom. 


For the Student and the Scholar 


DEDICATED BY LEO AND SUE NOE 


Steinsaltz 
Center 


KOREN 
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Once upon a time, under pressure of censorship, 
printers would inscribe in the flyleaves 
of volumes of the Talmud: 


Whatever may be written herein about gentiles 
does not refer to the gentiles of today, 
but to gentiles of times past. 


Today, the flyleaves of our books bear a similar inscription, 
albeit an invisible one: 


Whatever may be written herein about Jews 
does not refer to the Jews of today, 
but to Jews who lived in other times. 


So we are able to sit down and study Torah, Talmud, 
books of ethics, or books of faith 


without considering their relevance to our lives. 


Whatever is written there 
does not apply to us or to our generation, 
but only to other people, other times. 


We must expunge from those invisible prologues 
the notion that the words are written about someone else, 
about others, about anyone but us. 


Whether the book is a volume of Torah, 
a tractate of the Talmud, or a tract of faith, 
the opposite must be inscribed: 


Whatever is written herein refers only to me; 
is written for me and obligates me. 


First and foremost, the content is addressed to me. 


— From a public address by Rabbi Adin Even-Israel Steinsaltz 
as quoted in ow »n (Talks on Parashat HaShavua) 
Maggid Books, 2011 
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... These new commentaries — which include a new interpretation of the Talmud, a 
halakhic summary of the debated issues, and various other sections — are a truly out- 
standing work; they can be of great benefit not only to those familiar with talmudic 
study who seek to deepen their understanding, but also to those who are just begin- 
ning to learn, guiding them through the pathways of the Torah and teaching them 
how to delve into the sea of the Talmud. 


I would like to offer my blessing to this learned scholar. May the Holy One grant him 
success with these volumes and may he merit to write many more, to enhance the 
greatness of Torah, and bring glory to God and His word... 


Rabbi Moshe Feinstein 
New York, 7 Adar 5743 


I have seen one tractate from the Talmud to which the great scholar Rabbi Adin 
Steinsaltz xwSw has added nikkud (vowels) and illustrations to explain that which is 
unknown to many people; he has also added interpretations and innovations, and is 
evidently a talmid hakham. Talmidei hakhamim and yeshiva students ought to study 
these volumes, and synagogues and batei midrash would do well to purchase them, 
as they may find them useful. 


Rabbi Moshe Feinstein 
New York, Adar 5730 
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... I have just had the pleasant surprise of receiving tractate Shabbat (part one), which 

has been published by [Rabbi Steinsaltz] along with his explanations, etc. Happy 
is the man who sees good fruits from his labors. May he continue in this path and 
increase light, for in the matters of holiness there is always room to add — and we 
have been commanded to add — for they are linked to the Holy One, Blessed be He, 
Who is infinite. And may the Holy One grant him success to improve and enhance 
this work, since the greater good strengthens his hand... 


Rabbi Menachem Mendel Schneerson 
The Lubavitcher Rebbe 
Brooklyn, 5 Marheshvan 5729 
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The translation of the books of our past into the language of the present — this was 
the task of the sages of every generation. And in Israel, where the command to “teach 
them repeatedly to your children” applies to all parts of the nation, it was certainly 
the task of every era. This is true for every generation, and in our time — when many 
of those who have strayed far are once again drawing near — all the more so. For many 
today say, “Who will let us drink from the well” of Talmud, and few are those who 
offer up the waters to drink. 


We must, therefore, particularly commend the blessed endeavor of Rabbi Adin Stein- 
saltz to explain the chapters of the Talmud in this extensive yet succinct commentary, 
which, in addition to its literal interpretation of the text, also explicates the latter’s 
underlying logic and translates it into the language of our generation. 


It appears that all those who seek to study Talmud - the diligent student and the 
learned adult — will have no difficulty understanding when using this commentary. 
Moreover, we may hope that the logical explanation will reveal to them the beauty 
of the talmudic page, and they will be drawn deeper and deeper into the intellectual 
pursuit which has engaged the best Jewish minds, and which serves as the corner- 
stone of our very lives... 


Rabbi Moshe Zvi Neria 
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The Talmud in Eruvin 21b states: Rava continued to interpret verses homiletically. What is the 
meaning of the verse: “And besides being wise, Kohelet also taught the people knowledge; and 
he weighed, and sought out, and set in order many proverbs” (Ecclesiastes 12:9)? He explains: 
He taught the people knowledge; he taught it with the accentuation marks in the Torah, and 
explained each matter by means of another matter similar to it. And he weighed [izen], and 
sought out, and set in order many proverbs; Ulla said that Rabbi Eliezer said: At first the Torah 
was like a basket without handles [oznayim] until Solomon came and made handles for it. And 
as Rashi there explains: And thus were Israel able to grasp the mitzvot and distance themselves 
from transgressions — just as a vessel with handles is easily held, etc. 


Such things may be said of this beloved and eminent man, a great sage of Torah and of virtue. 
And far more than he has done with the Oral Torah, he does with the Written Torah — teaching 
the people knowledge. And beyond that, he also affixes handles to the Torah, i.e., to the Talmud, 
which is obscure and difficult for many. Only the intellectual elite, which are a precious few, 
and those who study in yeshiva, can today learn the Talmud and understand what it says — and 
even though we have Rashi, still not everyone uses him. But now the great scholar Rabbi Adin 
Steinsaltz xvw has come and affixed handles to the Torah, allowing the Talmud to be held 
and studied, even by simple men. And he has composed a commentary alongside the text, a 
fine commentary in clear, comprehensible language, “a word fitly spoken” with explanations 
and illustrations, so that all those who seek to study the work of God can do so. 


Rabbi Mordechai Eliyahu 
Former Chief Rabbi of Israel, 7 Tishrei 5754 
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Message from Rabbi Adin Even-lsrael Steinsaltz 


The Talmud is the cornerstone of Jewish culture. True, our culture originated in the 
Bible and has branched out in directions besides the Talmud, yet the latter’s influ- 
ence on Jewish culture is fundamental. Perhaps because it was composed not by a 
single individual, but rather by hundreds and thousands of Sages in batei midrash in 
an ongoing, millennium-long process, the Talmud expresses the deepest themes and 
values not only of the Jewish people, but also of the Jewish spirit. As the basic study 
text for young and old, laymen and learned, the Talmud may be said to embody the 
historical trajectory of the Jewish soul. It is, therefore, best studied interactively, its 
subject matter coming together with the student’s questions, perplexities, and inno- 
vations to form a single intricate weave. In the entire scope of Jewish culture, there 
is not one area that does not draw from or converse with the Talmud. The study of 
Talmud is thus the gate through which a Jew enters his life’s path. 


The Koren Talmud Barli seeks to render the Talmud accessible to the millions of Jews 
whose mother tongue is English, allowing them to study it, approach it, and perhaps 
even become one with it. 


This project has been carried out and assisted by several people, all of whom have 
worked tirelessly to turn this vision into an actual set of books to be studied. It is a 
joyful duty to thank the many partners in this enterprise for their various contribu- 
tions. Thanks to Koren Publishers Jerusalem, both for the publication of this set and 
for the design ofits very complex graphic layout. Thanks ofa different sort are owed 
to the Steinsaltz Center and its director, Rabbi Menachem Even-lIsrael, for their de- 
termination and persistence in setting this goal and reaching it. Many thanks to the 
translators, editors, and proofreaders for their hard and meticulous work. Thanks 
to the individuals and organizations that supported this project, chief among them 
the Matanel Foundation and the Noé family of London. And thanks in advance to 
all those who will invest their time, hearts, and minds in studying these volumes — to 
learn, to teach, and to practice. 


Rabbi Adin Even-Israel Steinsaltz 
Jerusalem 5773 


A MESSAGE FROM RABBI ADIN EVEN-ISRAEL STEINSALTZ 
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Introduction by the Editor-in-Chief 


The publication of tractate Bava Batra, part 1, is another noteworthy 
achievement for the Koren Talmud Bavli project. With this, the third 
tractate of Seder Nezikin, the Order of Damages, we take yet another step 
toward our goal, the completion of a new and unique translation of the 
Babylonian Talmud. 


This remarkable accomplishment calls for celebration and congratulations. 
We congratulate the exceptional team that has helped the project reach this 
point. The team has brought excellence to every aspect of the daunting 
task of translating Rabbi Adin Even-Israel Steinsaltz’s masterful Hebrew 
translation of the Talmud into English. Rabbi Steinsaltz’s work is much 
more than a mere translation. It includes a coherent interpretation of the 
Mishna and the Gemara, and an expansion of the text that provides an 
array of intriguing marginal notes. Rendering this masterpiece into English 
called for talents that include biblical and talmudic scholarship, literary 
skills, linguistic expertise, editorial acumen, graphic and visual creativ- 
ity, and most of all, teamwork and diligence. Congratulations to every 
member of the team are in order, and celebration of our achievement is 
well deserved. 


Reaching this milestone grants us the opportunity to express our gratitude 
to the Almighty for giving us the strength to persevere at this sacred task for 
the past several years. These years have been difficult ones for the Jewish 
people, and especially for those of us who dwell in Eretz Yisrael. But the 
difficulties have not diminished our ability to succeed in our goals. For that 
we thank the Master of the Universe. 


Students of this tractate will be both informed and inspired. They will be 
informed by a remarkable legal system that addresses an array of social 
and economic issues, including partnerships, neighborly relations, real 
estate law, and the laws of inheritance. They will be inspired by the extent 
to which our rabbinic Sages were able to develop societal guidelines that 
are pragmatic, creative, and humane. As always, we consider our efforts 
successful if the reader comes away from the text a better person, and not 
just a better-informed person. For it is our contention that Talmud study 
fosters lifelong ethical development and a profound sensitivity to the needs 
and concerns of other human beings. 


We have now had the opportunity to survey hundreds of responses sub- 
mitted by our readers. Naturally, these include constructive criticism 
and reports of errors that are inevitable in such an undertaking. We have 
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systematically preserved such responses so that we can correct them in future edi- 
tions. Indeed, we have already begun to do so for the initial tractates in our series. 


The most exciting result of our survey has been our discovery that “consumers” of 
Koren Talmud Bavli are a remarkably diverse group. They range from beginners 
who have never before been exposed to a blatt gemara, to accomplished scholars 
who have completed the study of the entire Talmud more than once. Beginners 
find our work not only a helpful introduction to Talmud study, but an impetus 
to the further study of rabbinic texts. Experienced scholars report that our work 
provides them with unexpected insights and fresh perspectives that enhance their 
appreciation of texts with which they have long been acquainted. 


Tractate Bava Batra, part 1, is the twenty-seventh volume of the project. Like the 
preceding volumes, it includes the entire original text, in the traditional configu- 
ration and pagination of the famed Vilna edition of the Talmud. This enables the 
student to follow the core text with the commentaries of Rashi, Tosafot, and the 
customary marginalia. It also provides a clear English translation in contempo- 
rary idiom, faithfully based upon the modern Hebrew edition. 


At least equal to the linguistic virtues ofthis edition are the qualities ofits graphic 
design. Rather than intimidate students by confronting them with a page-size 
block of text, we have divided the page into smaller thematic units. Thus, readers 
can focus their attention and absorb each discrete discussion before proceeding 
to the next unit. The design of each page allows for sufficient white space to ease 
the visual task of reading. The illustrations, one of the most innovative features of 
the Hebrew edition, have been substantially enhanced and reproduced in color. 


The end result is a literary and artistic masterpiece. This has been achieved 
through the dedicated work of a large team of translators, headed by Rabbi 
Joshua Schreier; the unparalleled creative efforts of the gifted staff at Koren; 
and the inspired and impressive administrative skills of Rabbi Jason Rappoport, 
managing editor of the Koren Talmud Bavli project. 


It is an honor for me to acknowledge the role of Matthew Miller of Koren 
Publishers Jerusalem in this historic achievement. Without him this work would 
never have begun. Its success is attributable to his vision and supervision. I 
owe a great personal debt to him for selecting me as editor-in-chief, and I am 
continually astounded by his commitment to Jewish learning, the Jewish people, 
and the Jewish homeland. 


The group of individuals who surround Rabbi Steinsaltz and support his work 
deserve our thanks as well. I have come to appreciate their energy, initiative, and 
persistence. And I thank the indefatigable Rabbi Menachem Even-Israel, whom 
I cannot praise highly enough. The quality of his guidance and good counsel is 
surpassed only by his commitment to the dissemination and perpetuation ofhis 
father’s precious teachings. 


Finally, in humility, awe, and great respect, I acknowledge Rabbi Adin Even-Israel 
Steinsaltz. I thank him for the inspirational opportunity he has granted me to 
work with one of the outstanding sages of our time. 


Rabbi Tzvi Hersh Weinreb 
Jerusalem 5776 
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Preface by the Executive Editor 


In the fifth chapter of tractate Gittin (60b), Rabbi Yohanan said: The Holy One, Blessed 
be He, made a covenant with Israel only for the sake of the words that were transmit- 
ted orally [al peh], as it is stated: “As on the basis of [al pi] these matters I have made 
a covenant with you and with Israel.” 


In contrast to the Written Torah, which is clearly demarcated and to which there can 
be no additions, the Oral Torah is, and will always remain, a work in progress. Every 
novel idea conceived by one engaged in the study of Torah immediately becomes part 
of the Oral Torah. No matter one’s expertise in the Written Torah, the relationship 
between him and that Torah is the relationship of a subject to an object external to 
him. In contrast, the Oral Torah has no existence independent of those who study it. 
There is no duality between the Oral Torah and the one studying it. One who studies 
the Oral Torah becomes part of the Oral Torah, just as the Oral Torah becomes part 
of him. That is why the covenant with Israel is on the basis of the Oral Torah. 


Although much of the Oral Torah studied today is written, and the Koren Talmud Bavli 
is no exception, the Koren Talmud Bavli seeks to enhance the covenant that was made 
on the basis of the Oral Law by making its content available to all seekers of God and 
His Torah. Its user-friendly layout, together with its accessible translation, takes the 
Steinsaltz commentary on the Talmud one step further. It opens the doors to even 
more students who might have previously felt excluded from the exciting give-and- 
take of the study hall, enabling them to take their place as full-fledged participants in 
the world of Talmud study. 


My involvement in the production of the Koren Talmud Bavli has been both a privi- 
lege and a pleasure. The Steinsaltz Center, headed by Rabbi Menachem Even-Israel 
and devoted to the dissemination of the wide-ranging, monumental works of Rabbi 
Adin Even-Israel Steinsaltz, constitutes the Steinsaltz side of this partnership; Koren 
Publishers Jerusalem, headed by Matthew Miller, constitutes the publishing side of 
this partnership. The combination of the inspiration, which is the hallmark of the 
Steinsaltz Center, with the creativity and professionalism for which Koren is renowned 
and which I experience on a daily basis, has lent the Koren Talmud Barli its outstanding 
quality in terms of both content and form. 


I would be remiss if I failed to mention the contribution of Raphaél Freeman, who 
guided this project from its inception and is largely responsible for transforming the 
content of the Steinsaltz Talmud into the aesthetic Koren Talmud Bavli that is before 
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PREFACE BY THE EXECUTIVE EDITOR 


you. He was succeeded by Dena Landowne Bailey, who has facilitated a seam- 
less transition and has continued to ensure that the Koren Talmud Bavli lives 
up to the lofty standards that are the hallmark of Koren Publishers. 


I would like to express my appreciation for Rabbi Dr. Tzvi Hersh Weinreb, 
the editor-in-chief, whose insight and guidance have been invaluable. Rabbi 
Jason Rappoport, the managing editor, has added professionalism to this 
project, systematizing the work of the large staff, and it is thanks to him that 
the project is proceeding with efficiency and excellence. Rabbi Dr. Joshua 
Amaru, the coordinating editor, oversees the work of the translators and edi- 
tors, and is largely responsible for ensuring the consistently high quality of 
their work. Rabbi Avishai Magence is the content curator, who, in addition 
to his general contributions to this project, is responsible for the accuracy of 
the realia and for the photographs and images that enhance the experience of 
Talmud study in the Koren Talmud Bavli. The contribution of my friend and 
colleague, Rabbi Dr. Shalom Z. Berger, the senior content editor, cannot be 
overstated; his title does not begin to convey the excellent direction he has 
provided in all aspects of this project. The staff of copy editors, headed by 
Aliza Israel, with Ita Olesker as production coordinator, pleasantly but firmly 
ensures that the finished product conforms to standards and is consistently 
excellent. The erudite and articulate men and women who serve as translators, 
editors, and copy editors generate the content that is ultimately the raison d'etre 
of the Koren Talmud Bavli. 


Thanks to my fellow occupants of the Koren beit midrash: Rabbi David Fuchs, 
Rabbi Hanan Benayahu, Rabbi Yinon Chen, Efrat Gross, and others. Their 
mere presence creates an atmosphere conducive to the serious endeavor that 
we have undertaken and their assistance in all matters, large and small, is 
appreciated. 


At the risk of being repetitious, I would like to thank Rabbi Dr. Berger for 
introducing me to the world of Steinsaltz. Finally, I would like to thank Rabbi 
Menachem Even-Israel, with whom it continues to be a pleasure to move 
forward in this great enterprise. 


Rabbi Joshua Schreier 
Jerusalem 5775 
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Introduction by the Publisher 


The Talmud has sustained and inspired Jews for thousands of years. Throughout 
Jewish history, an elite cadre of scholars has absorbed its learning and passed it on 
to succeeding generations. The Talmud has been the fundamental text of our people. 


Beginning in the 1960s, Rabbi Adin Even-Israel Steinsaltz xvw created a revolu- 
tion in the history of Talmud study. His translation of the Talmud, first into modern 
Hebrew and then into other languages, as well the practical learning aids he added 
to the text, have enabled millions of people around the world to access and master 
the complexity and context of the world of Talmud. 


It is thus a privilege to present the Koren Talmud Bavli, an English translation of 
the talmudic text with the brilliant elucidation of Rabbi Steinsaltz. The depth and 
breadth of his knowledge are unique in our time. His rootedness in the tradition and 
his reach into the world beyond it are inspirational. 


Working with Rabbi Steinsaltz on this remarkable project has been not only an honor, 
but a great pleasure. Never shy to express an opinion, with wisdom and humor, Rabbi 
Steinsaltz sparkles in conversation, demonstrating his knowledge (both sacred and 
worldly), sharing his wide-ranging interests, and, above all, radiating his passion. I am 
grateful for the unique opportunity to work closely with him, and I wish him many 
more years of writing and teaching. 


Our intentions in publishing this new edition of the Talmud are threefold. First, we 
seek to fully clarify the talmudic page to the reader — textually, intellectually, and 
graphically. Second, we seek to utilize today’s most sophisticated technologies, both 
in print and electronic formats, to provide the reader with a comprehensive set of 
study tools. And third, we seek to help readers advance in their process of Talmud 
study. 


To achieve these goals, the Koren Talmud Bavli is unique in a number of ways: 


e The classic tzurat hadaf of Vilna, used by scholars since the 1800s, has been reset 
for greater clarity, and opens from the Hebrew “front” of the book. Full nikkud 
has been added to both the talmudic text and Rashi’s commentary, allowing 
for a more fluent reading with the correct pronunciation; the commentaries of 
Tosafot have been punctuated. Upon the advice of many English-speaking teach- 
ers of Talmud, we have separated these core pages from the translation, thereby 
enabling the advanced student to approach the text without the distraction of the 
translation. This also reduces the number of volumes in the set. At the bottom 
of each daf, there is a reference to the corresponding English pages. In addition, 
the Vilna edition was read against other manuscripts and older print editions, so 
that texts which had been removed by non-Jewish censors have been restored to 
their rightful place. 
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e The English translation, which starts on the English “front” of the book, reproduces the menukad 
Talmud text alongside the English translation (in bold) and commentary and explanation (in a 
lighter font). The Hebrew and Aramaic text is presented in logical paragraphs. This allows for a 
fluent reading of the text for the non-Hebrew or non-Aramaic reader. It also allows for the Hebrew 
reader to refer easily to the text alongside. Where the original text features dialogue or poetry, the 
English text is laid out in a manner appropriate to the genre. Each page refers to the relevant daf. 


e Critical contextual tools surround the text and translation: personality notes, providing short 
biographies of the Sages; language notes, explaining foreign terms borrowed from Greek, Latin, 
Persian, or Arabic; and background notes, giving information essential to the understanding of 
the text, including history, geography, botany, archaeology, zoology, astronomy, and aspects of 
daily life in the talmudic era. 


e Halakhic summaries provide references to the authoritative legal decisions made over the centu- 
ries by the rabbis. They explain the reasons behind each halakhic decision as well as the ruling’s 
close connection to the Talmud and its various interpreters. 


e Photographs, drawings, and other illustrations have been added throughout the text — in full 
color in the Standard and Electronic editions, and in black and white in the Daf Yomi edition — 
to visually elucidate the text. 


This is not an exhaustive list of features of this edition; it merely presents an overview for the 
English-speaking reader who may not be familiar with the “total approach” to Talmud pioneered 
by Rabbi Steinsaltz. 


Several professionals have helped bring this vast collaborative project to fruition. My many col- 
leagues are noted on the Acknowledgments page, and the leadership of this project has been 
exceptional. 


RABBI MENACHEM EVEN-ISRAEL, DIRECTOR OF THE STEINSALTZ CENTER, was the driving 
force behind this enterprise. With enthusiasm and energy, he formed the happy alliance with Koren 
and established close relationships among all involved in the work. 


RABBI DR. TZVI HERSH WEINREB ¥’DW, EDITOR-IN-CHIEF, brought to this project his pro- 
found knowledge of Torah, intellectual literacy of Talmud, and erudition of Western literature. It is 
to him that the text owes its very high standard, both in form and content, and the logical manner 
in which the beauty of the Talmud is presented. 


RABBI JOSHUA SCHREIER, EXECUTIVE EDITOR, assembled an outstanding group of scholars, 
translators, editors, and copy editors, whose standards and discipline enabled this project to proceed 
in a timely and highly professional manner. 


RABBI MEIR HANEGBI, EDITOR OF THE HEBREW EDITION OF THE STEINSALTZ TALMUD, 
lent his invaluable assistance throughout the work process, supervising the reproduction of the 
Vilna pages. 


RAPHAEL FREEMAN created this Talmud’s unique typographic design which, true to the Koren 


approach, is both elegant and user friendly. 


It has been an enriching experience for all of us at Koren Publishers Jerusalem to work with the 
Steinsaltz Center to develop and produce the Koren Talmud Bavli. We pray that this publication will 
be a source of great learning and, ultimately, greater avodat Hashem for all Jews. 


Matthew Miller, Publisher 
Koren Publishers Jerusalem 


Jerusalem 5773 
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Introduction to Bava Batra 


Tractate Bava Batra was originally part of a large tractate called Nezikin, meaning 
damages, which was composed of what are now the first three tractates in the Order 
of Nezikin. Bava Batra was the third and last section of the super-tractate; from this 
placement it derived its name, which means the last gate. The first two parts of the 
original tractate Nezikin were tractate Bava Kamma, meaning the first gate, and trac- 
tate Bava Metzia, the middle gate. Each of these three parts has its own central topic. 


Bava Batra differs from Bava Kamma and Bava Metzia in two major ways. These 
first two parts examine halakhot that at least in part relate to prohibitions, whereas 
Bava Batra is primarily occupied with civil law, including the halakhot of contracts, 
property, and estates. Furthermore, much of what is recorded in Bava Kamma and 
Bava Metzia is based on biblical verses and their rabbinic interpretations, whereas the 
halakhot discussed in Bava Batra are mostly rabbinic ordinances based on the Sages’ 
understanding of human nature, societal conventions, and the need to establish limits 
and guidelines to regulate business relationships. 


The regulations established by the Sages are, of course, based on the fundamental 
principles underlying monetary law: The prohibition against taking what belongs to 
another person: “You shall not steal” (Leviticus 19:11), “You shall not defraud your 
neighbor, neither rob him” (Leviticus 19:13); the prohibition against deceiving one’s 
neighbor or causing him any type of pain: “You shall not deal falsely, neither lie one 
to another” (Leviticus 19:11), “You shall not exploit one another” (Leviticus 25:17); 
and the principles that guide all of the Sages’ enactments: “And you shall do that 
which is right and good in the sight of the Lord” (Deuteronomy 6:18), “You shall 
put the evil away from the midst of you” (Deuteronomy 13:6). By themselves, these 
principles do not create a basis for organizing economic and social life. The Sages, 
therefore, instituted a system of rules, on the basis of which the practical solutions 
to real-life problems can be established. 


Since this tractate deals primarily with monetary law and monetary relationships, the 
principles governing these issues differ in their very essence from those governing 
ritual matters, or the halakhot and judgments of the Torah in general. One of the 
central components is the enormous authority granted to courts to ordain laws and 
enactments. By power of the principle that property declared ownerless by a court 
is ownerless, a court is authorized to declare one’s property ownerless or grant it 
to another person. Therefore, whatever is done by power of the court, and in great 
measure also that which is done by the community’s leaders, has the force of halakha, 
even when not explicitly stated in the Torah. 


Another difference between Jewish monetary law and Jewish ritual law follows from 
the fact that one may give away his money or waive rights granted to him by halakha. 
For this reason, many of the laws and enactments in this tractate are directives for 
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deciding the halakha when no agreement has been reached between the parties. 
But when the parties are prepared to reach an agreement, they can decide monetary 
matters between them as they see fit. 


Tractate Bava Batra addresses four principal issues: Relations between neighbors, 
the halakhot of presumption of ownership and deeds, the halakhot of sales, and the 
halakhot of inheritance. 


Most of these halakhot are based on hazaka, a concept that has multiple meanings, 
some of which are clarified in this tractate in a comprehensive and profound manner. 


In its most general sense, a hazaka is a presumption with regard to the nature of reality, 
and in the special context of this tractate it is a presumption with regard to the nature 
and behavior of human beings, i.e., how an ordinary person behaves in a particular 
situation, and how an ordinary person understands and formulates agreements. With 
regard to the details, there is, of course, room for disagreement: Does one suffer when 
another can see into his property, and to what extent does he suffer? Is a foul odor 
or excessive noise beyond what an ordinary person is prepared to accept? At what 
point does one protest when an unauthorized person uses his property? How long 
does the average person hold on to written records? 


Similar questions arise with regard to the halakhot of sales. When one buys or sells 
property, whether by way ofa written or an oral agreement, how are his intentions to 
be understood? Of course, a precise and detailed contract prevents misunderstand- 
ings and disagreements. But in the absence of a clear contract, such matters must at 
times be decided by a court. This tractate provides the definition of certain items, e.g., 
house, vineyard, boat, and the like. What does each of these terms include, and what 
is not included? If one buys an item that turns out to be defective or deficient, can 
he cancel the transaction or demand compensation? When is it said that a defect is 
insignificant and no reasonable person would raise objections about it? 


Another fundamental issue in commercial transactions relates to gemirut da‘at, final 
intention or making up of the mind of the parties to a transaction. Here too, the 
matter is decided in accordance with normal human behavior: When is an action 
performed under compulsion considered void, and when does it have legal force? 


Since the halakhot in these areas are not established according to objective criteria 
dictated by Torah law, they enjoy considerable flexibility. Much depends on regional 
custom and the manner in which the people ofa particular place conduct their affairs. 
The principle that everything is in accordance with the regional custom is important 
with regard to these halakhot, because general agreement can establish the halakha in 
a particular place, whether it was reached through a formal decision of the local resi- 
dents or expresses the general consensus without any explicit decision ever having 
been reached. Similarly, many of the matters discussed in this tractate are decided in 
practice in accordance with the discretion of the judges, who must take into account 
the circumstances of the time and place, and the particular parties. 


The halakhot of inheritance differ slightly from the rest of the topics discussed in the 
tractate, because they are based on what is written in the Torah, and for this reason 
they do not depend solely on the intentions of the deceased and the heir. While the 
halakhot of inheritance are by Torah law and are not subject to change, they can be 
circumvented in various ways, e.g., through a deed of gift or through a deathbed 
declaration. The requirement that the marriage contract to a widow or a divorcée 
be paid, and the complex conditions attached to it with regard to providing for the 
needs of the widow and those of the sons and daughters of the deceased, create an 
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additional factor that must be addressed. Some of the discussions in the tractate 
come to resolve the problems, and occasionally the contradictions, stemming from 
this additional consideration. 


The printed editions of tractate Bava Batra are longer than any other tractate in the 
Babylonian Talmud because most of the commentary to the tractate was written 
not by Rashi, whose writing is a shining example of brevity, but by his grandson and 
disciple Rabbeinu Shmuel ben Meir, the Rashbam,' whose detailed and expansive 
style lies somewhere between that of Rashi and that of Tosafot. 


Tractate Bava Batra is composed of ten chapters, the first five of which are printed in 
the present volume. While issues occasionally extend from one chapter to another, 
in general each chapter deals with a particular and well-defined set of problems. 


Chapter One addresses the halakhot governing the division of jointly owned property, 
especially land. 


Chapter Two delineates the actions one may not perform on his own property when 
they involve causing damage to his neighbor or to the public. 


Chapter Three discusses the halakhot of presumptive status and proof of ownership, 
especially with regard to land. 


Chapter Four explores sale agreements concerning land, houses, courtyards, fields, 
and cities. 


Chapter Five deals with various aspects of the sale of movable property, ordinary sale 
agreements, leasing contracts, and appropriate business practices. 


Tractate Bava Batra also contains sections of aggada that are connected to issues 
mentioned in the tractate. They are found primarily in the first and the fifth chapters. 


1 Various scholars, including Rabbi Raphael Natan Rabinowitz in Dikdukei Soferim, maintain that 
from 87a to 89b, and again from 130b to 131b, the commentary attributed to Rashbam was not 
written by him. They prove this by comparing quotes of the Rashbam as found in some early com- 
mentaries to the commentary attributed to the Rashbam, which reveals significant discrepancies. 
In light of this claim, the publisher of the classic Vilna edition printed an extra commentary on the 
page believed to be the authentic commentary of Rashbam, calling it Peirush HaRashbam Halkari, 
the primary commentary of the Rashbam. This commentary will be referred to in this volume 
as Rashbam Commentary. Plain references to Rashbam refer to the commentary attributed to 
Rashbam. 
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People generally live in a society, and therefore their personal properties are located 
one next to the other. This is true of houses in a courtyard, of courtyards in an 
alleyway, and of parcels of land in an expanse of fields. In many cases, properties are 
jointly owned by more than one person. Sometimes it is more convenient for people 
to live side by side with other people without marking a boundary between them; 
at other times people prefer to divide up jointly owned property and erect a barrier 
between them and their neighbors. 


This chapter addresses issues concerning the division of jointly owned property and 
the erection of barriers. One series of questions relates to the separating wall: Are 
there fixed halakhot concerning the height or thickness of the wall, or the materials 
of which the wall must be constructed? Where exactly is the wall erected, and who 
enjoys the rights to the wall, both the right to use it and the right to possess the 
materials from which it is constructed, should it one day collapse? 


When the two co-owners agree to build a barrier, the matter is relatively simple. But 
what is the halakha when only one of the co-owners wishes to divide the property 
and erect a barrier? Can one compel the other to contribute to the construction 
costs? There are even more basic questions: Can one party insist that jointly owned 
property be divided? Are all properties subject to the halakha of division, or are there 
certain properties that cannot be divided, whether the division is made unilaterally 
by one of the parties or with the consent of both parties? 


These questions are to a certain degree connected to the issue of damage caused by 
sight, that is, whether the invasion of one’s privacy when he is exposed to the gaze of 
others is considered actual damage, or merely a matter of personal sensitivity. 


Over and beyond the discussion of the division of jointly owned property and the 
preservation of privacy, a general question arises: What can neighbors, in a house, a 
courtyard, an alleyway, or a city, compel each other to do for the sake of their jointly 
owned property, or for the sake of the other neighbors? 


These are the basic issues that are addressed in this chapter. 
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MI S HN Ai Partners who wished to make a partition 


[mehitza]" in a jointly owned courtyard 
build the wall for the partition in the middle of the courtyard. What 
is this wall fashioned from? In a place where it is customary to 
build such a wall with non-chiseled stone [gevil], or chiseled stone 
[gazit], or small bricks [kefisin], or large bricks [leveinim], they 
must build the wall with that material. Everything is in accordance 
with the regional custom.™" 


If they build the wall with non-chiseled stone, this partner pro- 
vides" three handbreadths of his portion of the courtyard and that 
partner provides three handbreadths, since the thickness of sucha 
wall is six handbreadths. If they build the wall with chiseled stone, 
this partner provides two and a half handbreadths and that partner 
| provides two and a half handbreadths, since such a wall is five 
handbreadths thick. If they build the wall with small bricks, this 
one provides two handbreadths and that one provides two hand- 
breadths, since the thickness of such a wall is four handbreadths. If 
they build with large bricks," this one provides one and a half 
handbreadths and that one provides one and a half handbreadths, 
since the thickness of such a wall is three handbreadths. Therefore, 
if the wall later falls," the assumption is that the space where the 
wall stood and the stones belong to both of them, to be divided 
equally. 


And similarly with regard to a garden," in a place where it is cus- 
tomary to build a partition in the middle ofa garden jointly owned 
by two people, and one of them wishes to build such a partition, the 
court obligates his neighbor to join in building the partition. But 
with regard to an expanse of fields [babbika],"' in a place where it 
is customary not to build a partition between two people's fields, 
and one person wishes to build a partition between his field and that 
of his neighbor, the court does not obligate his neighbor to build 
such a partition. 


HALAKHA 


NOTES 

Everything is in accordance with the regional custom — 
graian amaa ban: The Ramban explains this phrase to mean: 
According to the way that people in a given city build their 
homes and walls. The Rashba asks: If the purpose of the wall 
is to ensure privacy between the neighbors, why must it be 
so thick? He explains that regional custom means: According 
to how people in that region construct partitions in jointly 
owned courtyards. The Ramah and Rabbeinu Yona concur. 


Large bricks, etc. - ^3) prad: According to the Rashba, the 
rulings of the mishna all apply in a place where there is an 
accepted regional custom. But in a new town which has 
no defined practices any sort of barrier may be erected, 
even one made out of branches, provided that it serves 
its purpose. 


LANGUAGE 
Expanse of fields [bika] — nypa: In mishnaic Hebrew, and 
perhaps in biblical Hebrew as ; well (see, e.g. Isaiah 40:4), the 
term bika refers to a plain, an expanse of grain fields, or the 
like. In the Torah, the word is used in reference to the land 
of Babylonia (Genesis 11:2). 


Partners who wished to make a partition - ww pamwn 
myn mivy): If a courtyard is legally subject to the halakha of 
division, or if its joint owners wished to divide it although it is 
not subject to the halakha of division, each partner can compel 
the other to contribute to the construction of a wall. This is the 
halakha even if the courtyard stood for an extended period of 
time without any sort of partition; at any point, one partner can 
force the other to share in the building of the wall. The Rema 
writes that even if the local custom is not to make a partition, 
or if one of the two partners claims that the other waived his 
privacy rights or sold them to him, the partner about whom it 
is claimed that he waived or sold his rights can still compel the 
other partner to participate in the building of the wall, unless 
the other partner can prove that the latter waived his rights. This 
applies even if no act of acquisition was performed to formalize 
their agreement (Rambam Sefer Kinyan, Hilkhot Shekhenim 2:14; 
Shulhan Arukh, Hoshen Mishpat157:1, and Sma there). 


Everything is in accordance with the regional custom -5ə7 
Mya 371313: Regional custom dictates the thickness of the 
partition built between neighbors as well as the materials to 
be used (Mishne LaMelekh; see Gra). If the local custom is to 
make the partition out of reeds that is how it should be built, 


provided the reeds prevent people from seeing through the 
barrier. The Rema, citing the Mordekhai, writes that regional 
custom is ignored if it tolerates anything less substantial than a 
barrier made of reeds (Rambam Sefer Kinyan, Hilkhot Shekhenim 
2:15; Shulhan Arukh, Hoshen Mishpat 157:4). 


This partner provides, etc. — 3) jM13 m: If the partners build 
the partition with non-chiseled stone each must provide three 
handbreadths of his portion of the courtyard. If chiseled stone 
is used, they must each provide two and a half handbreadths; 
for small bricks, two handbreadths; and for large bricks, one 
and a half handbreadths. These measures include the mortar 
and lime on the two sides of the wall. This is all in accordance 
with local custom. The costs are shared equally, even when one 
person's area is larger than that of the other person (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 2:8; Shulhan Arukh, Hoshen 
Mishpat 157:3). 


If the wall falls - bois baa Ox: Since the wall dividing a jointly 
owned courtyard presumably belongs to both owners, if it later 
falls the space where the wall stood and the stones belong to 
both of them, to be divided equally. This is the halakha even if 
the wall fell mostly onto one person's property, or if the stones 
were cleared into his area. Some commentaries claim that the 


stones are divided equally only if there are witnesses who can 
testify that the stones being divided had been part of the wall 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 2:18; Shulhan Arukh, 
Hoshen Mishpat 157:5, and see Shakh). 


And similarly with regard to a garden — 71333 21: The halakha 
governing a garden is the same as the halakha governing a 
courtyard. If the joint owners divide the area and one wishes to 
build a partition, the other is obligated to join in its construction. 
Regional custom is followed where the custom is not to build a 
partition in a garden (Rambam Sefer Kinyan, Hilkhot Shekhenim 
2:16; Shulhan Arukh, Hoshen Mishpat 158:1). 


With regard to an expanse of fields — nypa3: A partition is 
built in a grain field only if both owners agree to it or if that is 
the regional custom. If only one of the two wishes to build the 
partition he constructs it on his property with his own funds. He 
then makes a border mark on the outside of the wall to indicate 
that he paid for it. If both parties agree to build a partition, they 
divide the area, share the construction costs, and make a border 
mark on both sides of the wall. In this case, if the wall later falls, 
both the space where the wall stood and the stones belong to 
both of them (Rambam Sefer Kinyan, Hilkhot Shekhenim 2:16; 
Shulhan Arukh, Hoshen Mishpat 1581, 4). 
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HALAKHA 


separated a vineyard from a grain field was breached, the 
owner of the vineyard is admonished to repair the breach; if 
necessary, he is reminded a second time (Mahari Kurkus). As 
long as he is occupied in building the partition, the prohibition 
of diverse kinds planted in a vineyard does not apply. But if he 
decides not to build the partition, and the grain increases by 
0.5 percent over its prior amount, the grain and grapes become 
forbidden (Rambam Sefer Zera‘im, Hilkhot Kilayim 7:17; Shulhan 
Arukh, Yoreh De‘a 296:47). 


NOTES 


Build a partition — 113: The owner of the vineyard is seen as 
causing damage to the owner of the grain, even though the 
prohibition applies equally to the produce of both, because in 
the absence of a partition the vineyard owner must remove his 
vines to a distance of four cubits from the boundary between 
the two properties to work the vineyard (Rashi; Rid). Further- 
more, it is his responsibility to build the partition (Rabbeinu 
Yona). Some commentaries explain that the roots of the vine 
spread toward the grain crop rather than the other way around 
(see Rashba; Rid). 


If it was breached again the owner of the field of grain may 
say to him - b X 7L) AMM: Tosafot, citing Rabbeinu 
Yitzhak of Dampierre, writes that this repetition teaches that 
there is an obligation to warn the vineyard owner each time 
in order to make him responsible for the damage. By contrast, 
Rabbeinu Tam understands that the repetition teaches that the 
amounts of growth of the crops during each period following 
a breach do not combine to reach the minimum measure for 
the prohibition. The Ramban disagrees, stating that it is learned 
from here that the two periods of growth are combined. 


Perek I 
Daf2 Amud b 


NOTES 
He neglected - naay Wgm): That is, it is apparent that he 
is making no effort to repair the breach. Tosafot write that 
his teaches that as long as the vineyard owner is occupied 
in repairing the barrier, the crop is not forbidden. This is so 
even if while the barrier was breached the grain increased 
by 0.5 percent, the minimum amount of growth that creates 
a prohibition. 


Rendered forbidden [kiddesh] - wp: Rashi explains that the 
erm kiddesh means forbidden, as in the phrase: “Lest the yield 
be forbidden [tikdash]" (Deuteronomy 22:9). This teaches that 
products of diverse kinds planted or maintained in a vineyard 
may neither be eaten nor utilized for any benefit; rather, they 
must be burned (see Kiddushin 56b). This prohibition applies to 
the grain once it grows by 0.5 percent in a forbidden fashion. 

The early commentaries address the issue of how one 
person can render another person's property forbidden. They 
also discuss whether the grain is forbidden by Torah law or by 
rabbinic decree (see Rid). 


BACKGROUND 


Rendered forbidden - wp: It is prohibited to plant or main- 
tain any grain in a vineyard (see Deuteronomy 22:9). The pro- 
duce of such a mixture may not be eaten or used, and must be 
burned. By contrast, the penalties for planting or maintaining 
diverse kinds of grain, fruit, or vegetables are less stringent. 
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Rather, if one person wishes to erect a partition, he must with- 
draw into his own field and build the partition there. And he 
makes a border mark on the outer side of the barrier facing his 
neighbor's property, indicating that he built the entire structure 
of his own materials and on his own land. Therefore, if the wall 
later falls, the assumption is that the space where the wall stood 
and the stones belong only to him, as is indicated by the mark on 
the wall. 


Nevertheless, in a place where it is not customary to build a parti- 
tion between two people's fields, if they made such a partition 
with the agreement of the two of them, they build it in the 
middle, i.e., on the property line, and make a border mark on the 
one side and on the other side. Therefore, if the wall later falls, 
the assumption is that the space where the wall stood and the 
stones belong to both of them, to be divided equally. 


G E M ARA The Sages initially assumed: What is the 

meaning of the term mehitza mentioned 
in the mishna? It means a partition, as it is taught in a baraita: 
Consider the case where a partition of [mehitzat] a vineyard" 
which separates the vineyard from a field of grain was breached, 
resulting, if the situation is not rectified, in the grain and grapes 
becoming items from which deriving benefit is prohibited due to 
the prohibition of diverse kinds planted in a vineyard. The owner 
of the field of grain may say to the owner of the vineyard: Build 
a partition’ between the vineyard and the field of grain. If the 
owner of the vineyard did so, and the partition was breached 
again, the owner of the field of grain may say to him" again: Build 
a partition. 


If the owner of the vineyard neglected" to make the necessary 
repairs and did not properly build a partition between the fields, 
the grain and grapes are rendered forbidden" due to the prohi- 
bition of diverse kinds planted in a vineyard, and he is liable for 
the monetary loss. He must compensate the owner of the grain 
for the damage suffered, as it is the vineyard owner’s fault that 
deriving benefit from the grain is now prohibited. 


According to the understanding that the term mehitza means a 

partition, one can infer: The reason that they build a wall is that 

they both wished to make a partition in their jointly owned court- 
yard. But if they did not both wish to do so, the court does not 

obligate the reluctant partner to build such a wall, although his 

neighbor objects to the fact that the partner can see what he is 

doing in his courtyard. Apparently, it may be concluded that 
damage caused by sight, that is, the discomfort suffered by some- 
one because he is exposed to the gaze of others while he is in his 

own private domain, is not called damage. 


The Gemara objects to this conclusion: But say that the term 
mehitza used in the mishna means a division, as it is written: 

“And the division of [mehetzat] the congregation was” (Num- 
bers 31:43), referring to the half of the spoil that belonged to the 
entire congregation. According to this interpretation the mishna 
means: Since they wished to divide the jointly owned courtyard, 
they build a proper wall in the center even against the will of one 
of the partners. Apparently, it may be concluded that damage 
caused by sight is called damage. 
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The Gemara rejects this line of reasoning: Ifit is so that the term 
mehitza means a division, the words: Who wished to make a 
division, are imprecise, as the tanna should have said: Who 
wished to divide. Rather, what is the meaning of the term 
mehitza? A partition. The Gemara retorts: If so, the words: They 
build the wall, are imprecise, as the tanna should have said: 
They build it, since the wall and the partition are one and the 
same. The Gemara responds: Had the tanna taught: They build 
it, I would say that a mere partition of pegs [ bimseifas]"* would 
suffice. He therefore teaches us that they build an actual wall, all 
in accordance with the regional custom. 


The mishna teaches: Partners who wished to make a partition in 
a jointly owned courtyard build the wall for the partition in the 
middle of the courtyard. The Gemara asks: Isn't it obvious that 
if they agree to build a wall it should be built in the middle? Why 
should one of them contribute more than the other? 


The Gemara answers: No, it is necessary to state this halakha in 
a case where one of the partners went ahead" and convinced 
the other that they should build a partition. Lest you say that 
the second can later say to the first when the latter comes to 
begin construction: When I was persuaded by you to build a 
partition, it was with regard to the airspace." I agreed to the 
erection of a minimal barrier that would result in a loss of open 
space in the courtyard. But I was not persuaded by you with 
regard to the use of the courtyard. I did not agree to forfeit any 
usable space on the ground in my share of the courtyard for the 
building of a wall. To counter this, the mishna teaches us that 
since they agreed to make a partition, they must each contribute 
a part of the courtyard for the building of the wall. 


§ After having determined that the wording of the mishna is 
unproblematic only if the term mehitza means a wall, it follows 
that damage caused by sight is not called damage. The Gemara 
asks: And is damage caused by sight in fact not called damage? 
The Gemara provides a mnemonic’ for the proofs, which follow, 
that challenge this assumption: Garden, wall, compels, and 
they divide, windows, as Rav Nahman. 


The Gemara suggests: Come and hear that which the mishna 
teaches: And similarly with regard to a garden," in a place 
where it is customary to build a partition in the middle of a 
garden jointly owned by two people, and one of them wishes to 
build such a partition, the court obligates his neighbor to join in 
building the partition. This indicates that invading one’s privacy 
by looking at him while he is in his private domain is called 
damage. 


The Gemara answers: A garden is different" with regard to the 
halakha governing invasion of privacy, in accordance with the 
statement of Rabbi Abba, as Rabbi Abba says that Rav Huna 
says that Rav says: It is prohibited for a person to stand" in 
another’s field and look at his crop while the grain is standing, 
because he casts an evil eye upon it and thereby causes him 
damage, and the same is true for a garden. Since the issue in 
this case is damage resulting from the evil eye, no proof can be 
brought with regard to the matter of damage caused by sight. 


The Gemara objects: But the mishna teaches: And similarly 
with regard to a garden, which suggests that a garden and a 
courtyard are governed by the same rationale. The Gemara 
answers: The term: And similarly, is stated not with regard to 
the reason for the obligation to construct a wall, but with regard 
to the halakha concerning non-chiseled and chiseled stones. 
A partition in a garden is built with the same materials used 
for the building of a wall in a courtyard, in accordance with 
regional custom. 


NOTES ——__—_—_———_- 
Amere partition of pegs [meseifas] -xwa Dp: Rashi 
explains that a meseifas is constructed out of short wooden 
pegs that are stuck into the ground, whereas Rabbeinu 
Gershom defines it as a temporary barrier of reeds. Rab- 
beinu Hananel and most of the early commentaries explain 
hat the term signifies an actual wall constructed from 
windows. 


It was with regard to the airspace - x1: According to 

he opinion of Rashi, the second partner agreed to a thin 
partition which would limit his usage of the courtyard’s 
airspace, but he was not persuaded to give up land that 
would reduce the ground area available for his use. Rab- 
beinu Yona writes that he agreed to share in the expenses 
of the partition’s construction, but was not prepared to 
sacrifice land for the project. 


And similarly with regard to a garden - 7333 21: 
The language of the mishna itself is no proof; rather, the 
proof is based on Rava's understanding of the mishna (4a), 
according to which a partition should be built in every 
garden, unless the customary practice is not to do so, in 
order to prevent an invasion of privacy (Tosafot; Rashba; 
Maharam). 


A garden is different — 2x 73%: Tosafot ask: If there is 
a concern about the effect of the evil eye with regard to 
looking at somebody's crop, why aren't people forced to 
construct a partition in a grain field as well? They answer 
that a grain field yields one crop per year, so the concern 
is limited to the time of its harvest. Therefore, the demand 
is placed upon others not to gaze at the field at that time. 
By contrast, a garden yields produce throughout the year, 
so a partition is built to prevent people from gazing at the 
grown produce (see Rabbeinu Yehonatan). 


It is prohibited for a person to stand - Tinyh pax) IDX: 
In a responsum, the Rambam explains that this is not a 
matter of halakha but an act of piety. In his opinion the 
prohibition is not based on the fact that looking causes 
damage. Rather, when one gazes at another person's crops, 
he harms himself because he becomes envious. 


LANGUAGE 

Partition of pegs [meseifas] - 9p: The early com- 
mentaries struggle to define this term, but there is no 
consensus with regard to its origins except that it is a 
foreign term. Some claim that the word is derived from 
the Greek wecondpoc, mesoporos, meaning something 
hollow through the middle of which something can pass, 
which fits the geonic understanding that it refers to a wall 
of windows. Others suggest that the word comes from the 
Latin sepes, or saepes, meaning a fence or a barrier, or from 
the Greek yñ poç, pséfos, meaning a small round stone or 
pebble. It might be related to the Greek word péooc, mesos, 
meaning center or something that stands in the middle. 


HALAKHA 


It is necessary where one went ahead - 3h O77 799%: 
One of the joint owners of a courtyard that is not governed 
by the halakha of division cannot claim that he agreed to 
build a partition only on condition that the other owner 
would provide the space for the wall and pay for the materi- 
als. Rather, both parties must contribute equally (Shulhan 
Arukh, Hoshen Mishpat 157:3). 


It is prohibited for a person to stand - Tinyh Dh ID: 
It is prohibited for one to stand in another's field and look 
at his crop while it is fully grown, as his very gazing is likely 
to cause damage. This is certainly forbidden when the 
onlooker's presence prevents the owner from performing 
his work (Shulhan Arukh, Hoshen Mishpat 378:5). 


BACKGROUND 
Mnemonic - p39: Because the Talmud was studied orally 
for many generations, mnemonic devices became neces- 
sary to enable students to remember a series of cases in the 
order in which they were taught. 
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HALAKHA 

A wall in a courtyard that fell — bow qn nis: Ifa 
dividing wall in a jointly owned courtyard collapsed, 
each party can compel the other to contribute to the 
reconstruction of the wall up to a height of four cubits. 
The parties cannot be compelled to build it higher than 
that even if the height of the wall had been more than 
four cubits (Rambam Sefer Kinyan, Hilkhot Shekhenim 3:1; 
Shulhan Arukh, Hoshen Mishpat 15710, 13). 


NOTES 


Fell is different - new day: Rashi and others explain that 
since there was a wall there in the past the court com- 
pels the owners to rebuild it, as the assumption is that 
having a wall there was an established norm concern- 
ing this courtyard. Tosafot and others explain that since 
there was a wall there, the residents became accus- 
tomed to engage in private matters in the courtyard. 


And he who asked the question — 7% nN pT: Rashi 
and most of the commentaries explain: Why did the 
questioner, who believes that invasion of privacy is 
called damage, pose this question? Clearly there is a 
difference if there was a wall there at the outset. On 
the contrary, the fact that the mishna states its ruling 
specifically in a case where the wall had fallen proves 
that in an ordinary situation there would be no obliga- 
tion to build a wall (Tosafot). The Ri Migash explains that 
the question is asked concerning the tanna himself: The 
requirement to rebuild the wall after it had fallen is so 
obvious that it need not be stated. 


It was necessary to teach the latter clause — x5°D 
mb KDW: Rashi explains that according to the 
opinion hat invasion of privacy is called damage, the 
latter clause of the mishna proves that the wall is not 
rebuilt to restore the status quo but to prevent invasion 
of privacy. The Ri Migash explains that the novelty of the 
ruling of the latter clause is that the wall can be rebuilt 
only to a height of four cubits, and that the neighbor 
cannot maintain he is prepared to contribute to the 
rebuilding of the wall only if it is returned to its prior 
state (see Rabbeinu Gershom). 


Damage in one’s house is different — KY M37 KPT: 
It is obvious that people engage in private actions in 
a house, and it is clear that damage will be caused if 
outsiders can look inside. Therefore, a ruling with regard 
to a house proves nothing with regard to a courtyard, 
which is an open space and therefore a place where it 
is less likely that people will engage in private acts. 
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The Gemara suggests: Come and hear a proof from a mishna (sa): In 
the case of a dividing wall in a jointly owned courtyard that fell," if 
one of the owners wishes to rebuild the wall, the court obligates the 
other owner to build the wall with him again up to a height of four 
cubits. This indicates that damage caused by sight is called damage. 
The Gemara rejects this proof: The case of a wall that fell is different; 
since a wall had already stood there, the court compels the owners to 
rebuild it as it was. 


The Gemara expresses its astonishment: And he who asked the ques- 
tion," why did he ask it at all? The mishna is clearly referring to a wall 
that has fallen, which means that the joint owners have already agreed 

in the past to build a partition between their respective portions. The 

Gemara answers: He who asked the question maintains that the joint 
owners can be compelled to build a wall even in a case where a wall 
had not stood there before, to prevent any invasion of privacy. And the 

mishna does not address the case of a wall that fell to teach that only 
in such a case is there an obligation to build a wall. Rather, it was neces- 
sary to teach the latter clause," which states that even in a case where 

there had previously been a high wall the court does not obligate him 

to rebuild it higher than four cubits, because once there is a wall of 
four cubits there is no further invasion of privacy. 


The Gemara suggests: Come and hear an additional proof that damage 
caused by sight is called damage, from what is taught in a mishna (7b): 
The residents of a courtyard can compel each inhabitant of that court- 
yard to financially participate in the building of a gatehouse and a 
door to the jointly owned courtyard, so that the courtyard not be open 
to the eyes of those standing in the public domain. Learn from it that 
damage caused by sight is called damage. The Gemara answers: This 
is not a proof to the halakha in the case of two neighbors, as the dam- 
age of being exposed to the gaze of the general public, which has 
unimpeded sight of what is happening in the courtyard, is different 
and certainly called damage. 


The Gemara asks: And is exposure to the sight of an individual not 
considered damage? Come and hear a proof that it is called damage 
from what is taught in a mishna (11a): One divides a courtyard at the 
request of one of the co-owners only if its area is sufficient so that there 
will be in it four by four cubits for this one and four by four cubits 
for that one, that is, the same minimal dimensions for each of the co- 
owners. This means that if there is enough for this one and enough 
for that one, they do divide the courtyard at the request of one of the 
owners. What, is it not so that the courtyard must be divided with a 
wall that will prevent one neighbor from seeing the other? The Gemara 
answers: No, perhaps it is divided with a mere partition of pegs 
through which one can still see. 


The Gemara further suggests: Come and hear another proof that dam- 
age caused by sight is called damage from what is taught in a mishna 
(22a): One who desires to build a wall opposite the windows of a 
neighbor's house must distance the wall four cubits from the windows, 
whether above, below, or opposite. And a baraita is taught with 
regard to that mishna: Concerning the requirement of a distance 
above, the wall must be high enough so that one cannot peer into the 
window and see into the window; concerning the requirement of a 
distance below, the wall must be low so that he will not be able to 
stand on top of it and see into the window; and concerning the 
requirement of a distance opposite, one must distance the wall from 
the windows so that it will not darken his neighbor’s house by block- 
ing the light that enters the house through the window. This indicates 
that there is a concern about the damage caused by exposure to the 
gaze of others. 


The Gemara rejects this argument: The damage of being exposed to 
the sight of others while in one’s own house is different," as people 
engage in activities in their homes that they do not want others to see. 
By contrast, a courtyard is out in the open and it is possible that the 
residents are indifferent to being observed. 
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The Gemara challenges this distinction: Come and hear a proof, as 
Rav Nahman says that Shmuel says: If one’s roof is adjacent to 
another’s courtyard," he must make a parapet around the roof four 
cubits high so that he will not be able to see into his neighbor's 
courtyard. This indicates that the damage of being exposed to the 
eyes of others even in a courtyard is called damage. The Gemara 
refutes this proof: The situation is different there, as the owner of 
the courtyard can say to the owner of the roof: I make use of my 
courtyard on a regular basis. You, by contrast, do not make use of 
your roof on a regular basis, but only infrequently. Consequently, I 
do not know when you will go up to the roof, 


so that I can hide from you at that time and avoid coming under 
your gaze. 


§ The Gemara has so far presented one version of the discussion of 
the mishna. A different version relates the discussion as follows: 
The Sages initially assumed: What is the meaning of the term 
mehitza mentioned in the mishna? A division, not a partition, as 
it is written: “And the division of [mehetzat] the congregation 
was” (Numbers 31:43). According to this interpretation, the mishna 
means to say: Since they wished to divide the jointly owned court- 
yard, they build" a proper wall in the center even against the will 
of one of the partners. Apparently, it may be concluded that damage 
caused by sight is called damage. 


The Gemara objects to this conclusion: But why not say: What is 
the meaning of the term mehitza mentioned in the mishna? It means 
a partition. This usage would be as we learned in a baraita: Con- 
sider the case where a partition of [mehitzat] a vineyard which 
separates the vineyard from a field of grain was breached, resulting, 
if the situation is not rectified, in the grain and grapes becoming 
items from which deriving benefit is prohibited. The owner of the 
field of grain may say to the owner of the vineyard: Build a partition 
between the vineyard and the field of grain. If the owner of the 
vineyard did so, and the partition was breached again, the owner 
of the field of grain may say to him again: Build a partition. If the 
owner of the vineyard neglected to make the necessary repairs and 
did not properly build a partition between the fields, the grain and 
grapes are rendered forbidden due to the prohibition of diverse 
kinds planted in a vineyard, and he is liable for the monetary loss. 


The Gemara concludes stating the objection: And according to the 
understanding that the term mehitza means a partition, one can 
infer: The reason that they build a wall is that they both wished to 
make a partition in their jointly owned courtyard. But if they did 
not both wish to do so, the court does not obligate the reluctant 
partner to build such a wall, although his neighbor objects to the 
fact that the partner can see what he is doing in his courtyard. 
Apparently, it may be concluded that damage caused by sight is 
not called damage. 


The Gemara rejects this argument: If so, the words: They build the 
wall, are imprecise, as the tanna should have said: They build it, 
since the wall and the partition are one and the same. The Gemara 
retorts: Rather, what is the meaning of the term mehitza? A division. 
If it is so that the term mehitza means a division, the words: Who 
wished to make a division, are imprecise, as the tanna should have 
said: Who wished to divide. The Gemara answers: The phrasing of 
the mishna is as people commonly say: Come, let us make a divi- 
sion. Consequently, the mishna can also be understood as referring 
to two people who wished to divide a jointly owned area. 


HALAKHA 


If one’s roof is adjacent to another's courtyard — apm 38 
ivan ash: If one’s roof is adjacent to his neighbor's court- 
yard, ‘the owner of the roof must build a parapet on his roo 
to a height of four cubits to avoid an invasion of privacy 
from the roof to the courtyard. The owner of the courtyard 
must contribute funds for ten handbreadths of the wall. 
The Bah writes that this halakha applies to an ordinary 
roof that is not regularly used. If the roof is regularly used, 
it is treated like a courtyard and both residents mus 
contribute equally to the wall’s construction (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 3:6; Shulhan Arukh, Hoshen 
Mishpat 159:2, 160:1). 


HALAKHA 


Since they wished to divide the jointly owned courtyard, 
they build — pia 1x77 wa: In the case of a jointly owned 
courtyard that is subject to the halakha of division where 
one party compels the other to divide the area, or in the 
case of a courtyard that is not subject to the halakha of 
division but where the two parties agree to divide the 
area (see Sma), each party can compel the other to build a 
proper wall, in accordance with regional custom (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 2:14; Shulhan Arukh, Hoshen 
Mishpat157:1). 
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The Gemara asks, according to the understanding that mehitza 
means division: But if damage caused by sight is called damage, 
why does the tanna specifically teach that if they wish, they build 
a wall? Even if they did not both wish to do so, it should also be 
possible to compel the reluctant party to build a wall between 
them. Rabbi Asi said that Rabbi Yohanan said: Our mishna is 
referring to a courtyard that is not subject to the halakha of divi- 
sion. Joint owners of a courtyard cannot be compelled to divide 
the courtyard unless each party will receive at least four square 
cubits of the courtyard. And therefore, this ruling of the mishna 
applies only in the case where they both wished to divide the 
courtyard. 


The Gemara asks: According to this understanding, what is the 
tanna teaching us? Is he teaching us that when a courtyard is not 
subject to the halakha of division, if they nevertheless wished to 
do so, they divide it? But we already learned this in the latter clause 
of a different mishna (11a): When do they not divide the courtyard 
because it is not large enough to compel division? When the joint 
owners do not both wish to divide it. But when both of them wish 
to divide it, they divide it even if it is smaller than this, i.e., smaller 
than four square cubits for each party. The Gemara answers: If we 
had learned this halakha only from there, I would say that they 
divide the courtyard even if it is smaller than this by constructing 
a mere partition of pegs, which does not prevent invasion of 
privacy. Therefore, the tanna teaches us here in this mishna that 
if they wish to divide the courtyard they can be compelled to build 
a proper wall. 


The Gemara asks: If so, let the tanna teach this mishna and not 
teach that other mishna, as this mishna teaches more details than 
the later one. The Gemara answers: It was necessary for the tanna 
to teach the other mishna to introduce the last clause of that 
mishna, which states: And jointly owned sacred writings that 
are contained in a single scroll should not be divided even if 
both owners wish to do so. 


The Gemara brings a different version of the previous discussion: 
And if they wished to divide the courtyard, what of it? What 
forces them to build the wall? If one of the parties does not wish 
to build a wall, let him retract. Rav Asi said that Rabbi Yohanan 
said that the mishna is not discussing a case where they merely 
reached a verbal agreement to divide the courtyard, but rather 
with a case where each party performed an act of acquisition with 
the other, confirming their respective commitments. Therefore, 
neither side can retract. 


The Gemara asks: Rather than teaching us a case where the court- 
yard is not subject to the halakha of division, but nevertheless 
they wished to divide it, let the mishna teach us a case where the 
courtyard is subject to the halakha of division, even if they did 
not both wish to divide it. The Gemara answers: Had it taught us 
only a case where the courtyard is subject to the halakha of divi- 
sion that applies even if they did not both wish to divide it, I 
would say that in a case where the courtyard is not subject to the 
halakha of division then even if they both wished to divide it, if 
one of the parties does not wish to build a proper wall he cannot 
be compelled to do so. Therefore, the mishna teaches us that he is 
compelled to participate. 


The Gemara asks: But how can you say this? Doesn't the latter 
clause of the mishna (11a) teach: When do they not divide the 
courtyard because it is not large enough to compel division? When 
the joint owners do not both wish to divide it. But when both of 
them wish to divide it, they divide it even if it is smaller than this. 
What, is this clause of the mishna not referring to the fact that 
either one can force the other to build a proper wall? The Gemara 
answers: No, it is referring to a mere partition of pegs and not to 
an actual wall. 
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Gevil — bo: The source of this word is unclear, but the term 
means something that remains in its natural state without any 
noticeable change. Accordingly, gevil stones are non-chiseled 
and not planed. The same term is also used to describe hides 
which have not been processed to become parchment and 


remain in their original state. 
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The Gemara asks: If so, let the tanna teach this mishna and not 
teach that other mishna, as this mishna teaches more details than 
the later one. The Gemara answers: It was necessary to teach the 
other mishna for the last clause of that mishna, which states: And 
jointly owned sacred writings that are contained in a single scroll 
should not be divided even if both owners wish to do so. This 
concludes the alternative version of the discussion. 


The Gemara continues its analysis of the mishna: To what case did 
you interpret the mishna to be referring? To a case where the 
courtyard is not subject to the halakha of division. But if there is 
no halakha of division, then if they wished to divide the courtyard, 
what of it; how can either one force the other to build a wall? If the 
parties no longer want to build a wall, let them retract. Rabbi Asi 
said that Rabbi Yohanan said: It is referring to a case where each 
party performed an act of acquisition with the other, confirming 
their respective commitments. Therefore, neither party can retract. 


The Gemara asks: But even if each party performed an act of acqui- 
sition with the other, what of it?™" It is merely a verbal acquisition, 
meaning there was no actual transfer of property, but only a verbal 
agreement to act in a certain manner in the future and not a true act 
of acquisition. The Gemara answers: They performed an act of 
acquisition with the other with regard to directions, i.e., not only 
did they verbally agree to divide the courtyard, they also determined 
which of them would get which part of the courtyard. Consequently, 
the acquisition related to actual property, a particular plot of land. 
Rav Ashi said: For example, this one walked" through his desig- 
nated portion and performed an act demonstrating ownership” 
there, and that one walked through his designated portion and 
performed an act demonstrating ownership there. 


§ The mishna teaches: In a place where it is customary to build 
such a wall with non-chiseled stone [ gevil], or chiseled stone [ gazit], 
or small bricks [kefisin], or large bricks [leveinim], they must build 
the wall with that material. The Gemara identifies the various 
building materials: Gevil' refers to stones that are not planed. 
Gazit- means stones that are planed, as it is written: “All these 
were of costly stones, according to the measures of chiseled 
stones [ gazit], sawed with saws, within and without” (1 Kings 7:9). 
This teaches that chiseled stones are those that have been planed 
and smoothened. Kefisin refers to small bricks. Leveinim means 
large bricks. 


Rabba, the son of Rava, said to Rav Ashi: From where do you 
know that gevil refers to stones that are not planed, and this 
extra handbreadth that a wall of gevil has compared to what a 
wall of gazit has is for the protruding edges? That is, a wall of 
gevil is six handbreadths thick because the stones have not been 
planed and smoothened, and therefore protrude somewhat out- 
ward. Perhaps gevil refers to planed stones that are half the thick- 
ness of gazit, namely, just two and a half handbreadths, as compared 
to gazit, which is five handbreadths thick; and this extra hand- 
breadth in a wall of gevil is for the space between the two rows 
[urbei].® That is, a wall of gevil is actually two walls of planed 
stones that are each two and a half handbreadths thick; and the 
two walls are separated by one handbreadth, which is later filled 
in with mortar for added strength. 


_ LANGUAGE 

Rows [urbei] — »a1%: Some versions of the text read orkhei, 
which derives from the Greek term öpxoç, orkhos, referring to 
a row of grapevines. Here the Gemara is describing a wall built 
of thin bricks constructed next to another similar wall, with the 
space between the two walls filled with various materials to add 
to its strength and insulation. 


Planed stones [gazit] — ma: From the root gimmel, zayin, zayin, 
meaning stones that have been planed so that their sides are 


straight and smooth. 


NOTES ————— 
But even if each party performed an act of acquisition 
with the other, what of it — °171 "7 7979 1377 931: Most com- 
mentaries explain that this question, unlike the previous 
question, was asked according to the opinion that mehitza 
means a division. According to the opinion that mehitza 
means wall, the act of acquisition is performed with regard 
to something concrete, i.e., the materials that will be used 
to build the wall (Tosafot). 


For example this one walked - mt show jia: He went to 
his designated portion and performed some type of act 
demonstrating ownership, e.g., hoeing (Rashi). 


HALAKHA 

But even if each party performed an act of acquisition 
with the other, what of it — 17 »w12 192393): In the case of 
a jointly owned courtyard that is not subject to the halakha 
of division but the two parties agree to divide the area, either 
one can later change his mind even if an act of acquisition 
had been performed, since the act is merely a verbal acquisi- 
tion. But if the two parties determined their respective parts 
of the courtyard and an act of acquisition was performed, 
they cannot retract. Even if an act of acquisition was not 
performed, but each party went and took possession of his 
part, they cannot retract. 

Some authorities suggest that even if only one party went 
and took possession of his part, the other party acquires the 
other part. The Haggahot Maimoniyyot writes that the sec- 
ond party acquires his part only if the first party performed a 
proper act of taking possession. But if he merely walked the 
length and breadth of the area as a sign of ownership, the 
second party acquires his part only if he acts in similar fash- 
ion (Rambam Sefer Kinyan, Hilkhot Shekhenim 3:10; Shulhan 
Arukh, Hoshen Mishpat 157:2). 


BAC 
Performed an act demonstrating ownership [hehezik] - 
pnt: The term hazaka can be used in different senses: With 
regard to legal claims it refers to unchallenged possession of 
property. The physical possession of an item for a period of 
time enjoyed by someone, varying according to the nature 
of the item, serves as proof that the person in possession 
is, as he claims, the legal owner. One who is able to prove 
uninterrupted possession for the necessary period is no 
onger required to produce documentary evidence of his 
egal title to the item. 
With regard to the transfer of ownership of immovable 
property, the term hazaka refers to the performance of an 
action that demonstrates ownership. The performance 
of that action constitutes the formal mode of acquisition 
hrough which one formally acquires property received as a 
gift or purchased from another person. 


Space between the rows — ’a71& 2: The standard way of 
building with bricks involves filling the space between rows 
of bricks with a different material, such as mortar or stones, 
which creates a thick, strong wall and also adds insulation. 


Double-layered wall 
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NOTES 
Kefisin are small bricks — 'm% pD*D3: Each small brick 
is one and a half handbreadths wide, one-half the size 
of a large brick. When a wall is built with small bricks, 
wo rows of such bricks are laid, and mortar is placed 
between them to a thickness of one handbreadth to 
hold the rows in place. 


Learn from it — 13 yaw: The halakhic relevance of 
his statement is that if one person stipulated with 
another that he would build him a wall of chiseled or 
non-chiseled stone, he must follow the measurements 
isted here (Rashi). 


An extra handbreadth - “ym nay: Tosafot point 
out that the Gemara (3b) provides a different solution, 
namely that the one-cubit partition between the Holy 
of Holies and the rest of the Sanctuary stood because 
of the stable manner in which it was attached to the 
ceiling. 


In the structure — p33: The height of the Sanctu- 
ary in the Second Temple was one hundred cubits, 
much greater than that of the First Temple (Rashi). In 
the opinion of Tosefot Yom Tov (Yoma 5:1), the Second 
Temple was forty cubits in height. 


LANGUAGE 
Gravel [rikhsa] — xpp: Apparently from the word 
rekhes, meaning a knot. Here it refers to the small 
stones that are used to bind and strengthen the 
mortar. 


Wall [teraksin] - ppp: Many attempts have been 
made to uncover the origin of this term and its precise 
meaning in this context. Josafot, for example, offer two 
suggestions. Some authorities link the word to the 
Greek totyo<, toikhos, meaning a wall, and specifically 
an external wall upon which the capstone is placed. 
Others connect it to the Greek tnpéw, téreo, mean- 
ing to protect, guard, or take care of something that 
is inside. Various other suggestions based on Greek 
words have also been proposed. 


BACKGROUND 
One-cubit-thick wall - ppp max: The biblical 
sources indicate that in the First Temple a cubit-thick 
wall separated the Sanctuary from the Holy of Holies. 
This wall had an opening, which allowed entrance into 
the Holy of Holies. In the Second Temple this wall was 
replaced by two curtains separated by one cubit. 
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A proof for this explanation can be brought from what we say, i.e, 
that kefisin are small bricks, whereas leveinim are large bricks, 
twice the thickness of small bricks. And this extra handbreadth of 
thickness that a wall of kefisin has compared to what a wall of levinim 
has is for the space between the two rows of small bricks. 


Rav Ashi said to him: And according to your reasoning, from 
where do we derive that kefisin are small bricks?’ Rather, the 
Sages learned this as a tradition. And so too, they learned as a 
tradition that gevil refers to non-planed stones. 


The Gemara presents a different version of the discussion. There 
are those who say that Rav Aha, son of Rav Avya, said to Rav 
Ashi: From where do you know that kefisin are small bricks, one- 
half the width of large bricks, and this extra handbreadth of thick- 
ness that a wall of kefisin has compared to what a wall of leveinim 
has covers the space between the two rows of kefisin? Perhaps you 
should say what are kefisin? Stones that are not planed, and this 
extra handbreadth of thickness that a wall of kefisin has in com- 
parison to what a wall of leveinim has is for the protruding edges. 
And proof for this explanation can be brought from what we say, 
i.e., that gevil refers to stones that are not planed, whereas gazit 
means planed stones, and this extra handbreadth of thickness 
that a wall of gevil has compared to what a wall of gazit has is for 
the protruding edges. 


Rav Ashi said to him: And according to your reasoning, from 
where do we derive that gevil are stones that are not planed? 
Rather, the Sages learned this as a tradition. Here too, they 
learned as a tradition that kefisin are small bricks. 


Abaye said: Learn from it" that the space left between the two 
rows of a wall is always a handbreadth. The Gemara comments: 
This matter applies only when the two rows of the wall are filled in 
with mortar. But when they are filled in with gravel [berikhsa],' 
more space is required. And there are those who say that this 
matter applies only when the two rows of the wall are filled in with 
gravel. But when mortar is used to fill in the space, not as much 
space is required, and less than a handbreadth suffices. 


§ The Gemara asks: Is this to say that in the case of a wall of 
chiseled stone, if for every four cubits of height there are five 
handbreadths of thickness the wall will stand, and if not it will 
not stand, as this is the required ratio between a wall’s height and 
its thickness? But wasn’t there the one-cubit-thick wall separating 
the Holy of Holies from the Sanctuary of the Temple [amah 
teraksin]'® separating the Holy of Holies from the Sanctuary, 
which was thirty cubits high and its thickness was only six 
handbreadths and nevertheless stood? The Gemara answers: 
Since there was an extra handbreadth" of thickness, it was able 
to stand even to such a great height. 


The Gemara asks: And what is the reason that in the Second 
Temple they did not fashion an amah teraksin to separate between 
the Holy of Holies and the Sanctuary, as they had done in the First 
Temple? The Gemara answers: When a partition stands even 
though it is only six handbreadths thick, it is able to remain stand- 
ing up to thirty cubits in height. But it will not be able to stand if 
itis more than that height. The Second Temple was taller than the 
First Temple, and therefore the partition separating the Holy of 
Holies from the Sanctuary also had to be higher. 


The Gemara comments: And from where do we derive that the 
Second Temple was taller than the First Temple? As it is written: 
“The glory of this latter house shall be greater than that of the 
former” (Haggai 2:9). Ravand Shmuel disagree about the mean- 
ing of this verse, and some say it was Rabbi Yohanan and Rabbi 
Elazar who disagreed as to its meaning. One of them said that it 
means that the Second Temple will be greater in the size of its 
structure," i.e., taller. And one of them said 
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that it will be greater in years, meaning that the Second Temple will 
stand for a longer period of time than the First Temple. And the 
Gemara comments that this is true and that is true, meaning that 
the Second Temple was taller than the First Temple and also stood 
for a longer period of time. 


The Gemara asks: If so, if the Second Temple building was taller, 
then to separate between the Holy of Holies and the Sanctuary in 
the Second Temple they should have made a wall thirty cubits 
high and then made a curtain for the rest of the height, the seventy- 
cubit difference in height between the First and Second Temples. 
The Gemara answers: This would have been impossible, as even 
when a thirty-cubit wall that is six handbreadths thick stands, it is 
due to the ceiling and plaster which attaches it to the ceiling that 
it stands. But without a ceiling and plaster holding it in place, it 
does not stand. 


The Gemara continues: But they should have made a wall as high 
as can possibly stand by itself, and then should have made a curtain 
for the rest of the height. Abaye said: The Sages learned as a tradi- 
tion that the partition separating the Holy of Holies from the Sanctu- 
ary should be built either entirely as a wall or entirely as a curtain. 
It should be built either entirely as a wall, as is learned from the 
First Temple, or it should be built entirely as a curtain, as is learned 
from the Tabernacle. At no time, however, was there a partition 
that combined a wall and a curtain. 


§ A dilemma was raised before the Sages: Do the measurements 
given in the mishna apply to them, the thickness of the materials 
themselves, and the plaster" with which the materials were coated, 
or perhaps just to them without their plaster? Rav Nahman bar 
Yitzhak said: It is reasonable to say the measurements refer to them 
and their plaster, as, if it should enter your mind to say they refer 
to them without their plaster, then the tanna should have taught 
the measurements of the plaster as well. Rather, isn’t it correct to 
conclude from here that the measurements refer to them and their 
plaster? The Gemara rejects this conclusion: No, actually I could 
say to you that they apply to them without their plaster, and since 
the plaster does not have the thickness of one handbreadth the 
tanna did not teach such a small measurement. 


The Gemara asks: But doesn’t the tanna teach with regard to bricks 
that this one provides one and a half handbreadths, and that one 
provides one and a half handbreadths? Evidently, the tanna lists 
even an amount less than one handbreadth. The Gemara answers: 
There mention is made of half-handbreadths because they are fit to 
be combined into a full handbreadth. 


The Gemara suggests: Come and hear a solution to the question, 
from a mishna (Eiruvin 13b) in which it is taught: The cross beam," 
which the Sages stated" may be used to render an alleyway fit for 
one to carry within it on Shabbat, must be wide enough to receive 
and hold a small brick. And this small brick is half a large brick, 
the width of which is three handbreadths. That mishna is referring 
to a brick without the plaster. 


The Gemara answers: There, the mishna in Eiruvin is referring to 
large bricks that measure three full handbreadths, whereas here the 
mishna is referring to bricks that measure slightly less than three 
handbreadths, and the measurement of three handbreadths includes 
the plaster with which they are coated. The Gemara comments: The 
language of the mishna there is also precise, as it teaches about a 
brick of three handbreadths, from which one can conclude by infer- 
ence that there exists also a smaller-sized brick. The Gemara affirms: 
Learn from here that the mishna there is referring to large bricks. 


HALAKHA 


Them and the plaster - ptp) 7: All of the measure- 
ments given for building a barrier include the thickness 
of the plaster (Rambam Sefer Kinyan, Hilkhot Shekhenim 
2:18). 


The beam which they stated - 1axw mipi: A cross 
beam that is placed across an open alleyway for the 
sake of an eiruv must be at least one handbreadth in 
width, but any amount in thickness. It must be strong 
enough to hold a small brick, i.e., one-half of a three- 
handbreadth brick (Rambam Sefer Zemanim, Hilkhot 
Shabbat 17:13; Shulhan Arukh, Orah Hayyim 363:17). 


NOTES 
The beam - mipi: The Gemara in tractate Eiruvin 
explains that a beam placed across the width of the 
entrance to an alleyway is considered a partition, which 
turns the alleyway into a private domain. 


JTX PD BAVA BATRA: PEREKI:3B 1§ 


This file may no 


——————_ NOTES 

May not demolish — rinoy xb: This passage is not 
apparently connected to the previous discussion. The 
Torat Hayyim suggests that since the Gemara men- 
tioned that the Second Temple was bigger than the 
First Temple, it wished to note that Herod's Temple was 
also more beautiful than that which preceded it. Such 
a discussion had to be prefaced with Rav Hisda’s ruling 
about destroying a synagogue. 


Due to negligence — xmyws ow: Rashi explains that 
the concern is that the destroyed synagogue will never 
be rebuilt. The Rashba explains that the fear is simply 
that the project will be delayed. This disagreement has 
certain halakhic ramifications. 


Mareimar and Mar Zutra — x1b1 WH Waa: Rabbeinu 
Yona maintains that Mareimar and Mar Zutra assumed 
the prohibition is due to the disruption of prayer, as they 
destroyed the old synagogue and were not concerned 
that a new one might not be built to replace it. The 
Rashba and Ramah suggest the opposite: Mareimar 
and Mar Zutra relied on the winter synagogue in order 
to destroy the other synagogue, as in such a case there 
is no concern about negligence. 


Even where they built — 722133 yoy: Tosafot and other 
early commentaries point out that this means that even 
ifthe structure is complete, it lacks the sanctity of a syna- 
gogue until it has actually been used for prayer; mere 
designation is not considered binding. Consequently, 
the building can be sold for the mitzva of redeeming 
captives. Rabbeinu Yona writes that the building can 
be sold for that purpose even after it has been used 
for prayer, but it is not customary for people to do so. 


BACKGROUND 

Summer synagogue and winter synagogue - Kb) 2 
i110 151: Babylonia is marked by a typical continental 
climate, with a great disparity between summer and 
winter temperatures. In the summer, the temperature 
can rise well above 40°C, or 100°F, whereas in the winter 
it usually hovers between 10°C and 15°C, which would be 
50-60°F, occasionally dropping below 0°C, or 32°F. For 
this reason, Jews in Babylonia built one type of syna- 
gogue, providing good ventilation, for the summer, and 
another type, offering enhanced protection from the 
rain and cold, for the winter. 
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§ Rav Hisda says: A person may not demolish" a synagogue" 
until he first builds another synagogue to take its place. There are 
those who say that the reason for this halakha is due to potential 
negligence," lest he fail to build a new structure after the old one 
has been razed. And there are those who say that the reason for 
this halakha is due to the disruption of prayer, for in the meantime 
there will be nowhere to pray. 


The Gemara asks: What is the practical difference between these 
two explanations? The Gemara answers that there is a difference 
between them in a situation where there is another synagogue. 
Even though the community has an alternative place to pray there 
is still a concern that the new synagogue will never get built. It is 
related that Mareimar and Mar Zutra demolished and built a 
summer synagogue in the winter, and, in like manner, they built 
a winter synagogue in the summer,’ so that the community would 
never be left without a synagogue. 


Ravina said to Rav Ashi: What is the halakha if money for the 
construction of a new synagogue has already been collected and it 
rests before us for that purpose? Is it then permitted to demolish the 
old synagogue before building the new one? Rav Ashi said to him: 
Even if the money has been collected there is still concern that per- 
haps an opportunity for redeeming captives" will present itself, 
and they will hand over the money for that urgent requirement, and 
the community will be left without a synagogue. 


Ravina continues: What is the halakha if the bricks to be used for 
the construction of the new synagogue are piled up, the boards are 
prepared, and the beams are ready? Is it permitted to demolish the 
old synagogue before building the new one? Rav Ashi said to him: 
Even so, sometimes an opportunity for redeeming captives will 
present itself, and they will sell the building materials and hand 
over the proceeds for this purpose. Ravina raises an objection: If so, 
that is, if you are concerned that they will sell the materials to redeem 
captives, then even in a case where they already built" the synagogue 
there should be a concern that they might come to sell the structure 
for that purpose, and therefore one should never be permitted to 
destroy an old synagogue. Rav Ashi said to him: People do not sell 
their residences, and certainly not their synagogues. 


The Gemara comments: And we said that an old synagogue must not 
be razed before its replacement is built only in a case where cracks 

are not seen in the old synagogue. But if cracks are seen" they may 
first demolish the old synagogue and then build the new one. This 

is like the incident involving Rav Ashi, who saw cracks in the syna- 
gogue in his town of Mata Mehasya and immediately demolished 

it. He then brought his bed in there, to the building site, so that 

there should be no delays in the construction, as he himself required 

shelter from the rain, and he did not remove his bed from there until 

they finished building the synagogue and even affixed drainpipes 

to the structure. 


HALAKHA 


One may not demolish a synagogue — 3 wx yino xb 
AWD: A synagogue may not be demolished in order to build 
a new one in its place. Rather, the new one must be built first 
and only then may the old one be demolished, even if there 
is an alternative synagogue that can be used temporarily. This 
prohibition is based on our concern that due to negligence the 
new building will not be constructed. The Taz states that the old 
synagogue can be destroyed first if there exists an alternative 
synagogue that can be used on a permanent basis (Rambam Sefer 
Ahava, Hilkhot Tefilla 11:12; Shulhan Arukh, Orah Hayyim 152:). 


Redeeming captives — o™awW yi5: If money was collected for 
the construction of a new synagogue, it can be reassigned for 
any other mitzva. Even stones and wood that were set aside 


for a new synagogue may be sold for the redemption of captives. 
A synagogue that has already been built may not be sold for 
such a purpose; instead, new money must be collected from the 
community. If the building was not completed, it may be sold 
(Rambam Sefer Zera'im, Hilkhot Mattenot Aniyyim 8:11; Shulhan 
Arukh, Yoreh De‘a 252:1). 


But if cracks are seen — KIYA Aa IN bax: If an old synagogue 
was found to have cracks it may be demolished immediately, 
even before a new one is built. The community must work day 
and night to construct the new synagogue. One should place 
his bed at the construction site so that he may work diligently 
to finish the project (Rambam Sefer Ahava, Hilkhot Tefilla 11:13; 
Shulhan Arukh, Orah Hayyim 152). 
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The Gemara asks: How could Bava ben Buta’ have advised 
Herod? to raze the Temple and build another in its place, as 
will be described later? But doesn’t Rav Hisda say that a per- 
son must not demolish a synagogue unless he first builds 
another synagogue to take its place? The Gemara answers: If 
you wish, say that he saw cracks in the old Temple structure. 
And if you wish, say that actions taken by the government are 
different, as the government does not go back on its decisions. 
Therefore, there is no need to be concerned about negligence, 
as there is in the case of ordinary people. As Shmuel says: If 
the government says it will uproot mountains, it will uproot 
mountains and not retract its word. 


§ The Gemara elaborates on the episode involving Bava ben 
Buta. Herod was a slave in the house of the Hasmoneans. 
He set his eyes upon a certain young girl from the house of 
the Hasmoneans. One day that man, Herod, heard a Divine 
Voice’ that said: Any slave who rebels now will succeed. He 
rose up and killed all his masters, but spared that girl. When 
that girl saw that he wanted to marry her, she went up to the 
roof and raised her voice, and said: Whoever comes and 
says: I come from the house of the Hasmoneans, is a slave, 
since only that girl, i.e., I, remained from them. And that girl 
fell from the roof to the ground and died. 


It is related that Herod preserved the girl’s body in honey for 
seven years to prevent it from decaying. There are those who 
say that he engaged in necrophilia with her corpse and there 
are those who say he did not engage in necrophilia with her 
corpse. According to those who say he engaged in necrophilia 
with her corpse, the reason that he preserved her body was 
to gratify his carnal desires. And according to those who say 
he did not engage in necrophilia with her corpse, the reason 
that he preserved her body was so that people would say he 
married a king’s daughter. 


Herod said to himself: Who expounds the verse: “One from 
among your brothers you shall set as king over you” (Deu- 
teronomy 17:15)" as meaning that he who is appointed as king 
must come from a Jewish family and cannot be an emancipated 
slave or a convert? It is the Sages who expound the verse in 
this manner, insisting that a king must have Jewish roots. He 
then rose up and killed all the Sages, but spared Bava ben 
Buta in order to take counsel with him. 


PERSONALITIES 


Bava ben Buta - x13 }3 X33: One of the most important sages 
of his generation, Bava ben Buta was among Shammai’s greatest 
students. Nevertheless, he ruled according to the opinions of Beit 
Hillel on various important halakhic matters. Bava ben Buta was 
well known for his righteousness and wisdom. Many stories are 
told about his deep modesty, and how he waived his own honor 
for the sake of domestic peace or the glory of God. Known for 
his worldly knowledge, Bava ben Buta appears to have been a 
judge in Jerusalem. In Josephus’ opinion, Shammai predicted 
that Herod would rise to prominence. This might have been an 
additional reason why Herod spared Bava ben Buta. 


Herod — pTi: Appointed to his position by the Roman sen- 
ate, Herod ruled as king over Judea during the first century BCE, 


bringing to an end the Hasmonean dynasty. He was known for 
his excessive brutality; he executed those who stood in the way 
of his maintaining power, including members of his own family. 

Yet under Herod's rule Judea prospered economically and 
benefited from his preoccupation with and investment in elabo- 
rate architectural projects. These include the port city of Caesarea, 
his summer palace at Herodium, and the fortress at Masada. His 
greatest achievement in this regard was the rebuilding of the 
Temple. The Sages of the Talmud report that Herod’s Temple 
was one of the most beautiful buildings ever constructed (see 
Sukka 51b). Herod employed thousands of workers, insisting that 
only priests who were ritually pure work on the inner areas of 
the Temple complex. Much of the information about Herod's life 
is learned from the writings of Josephus. Herod died in 4 BCE. 


BACKGROUND 


Divine Voice [bat kala] - xop na: This term has been 
explained in various ways. Some expound that a Divine 
Voice is a subcategory of prophecy; although true 
prophecy had ceased before this time, this lower form of 
it remained (see Geonim; Tosafot). Others suggest that a 
Divine Voice is a type of echo or sound whose source can- 
not be placed, e.g., a conversation about something that 
resolves another's difficulty that happens to be overheard. 
Such cases are found in the Jerusalem Talmud (Maharatz 
Hayyut). Another possibility is that the word bat refers 
here to the biblical liquid-volume measure of that name; 
accordingly, the phrase connotes a voice for those who 
measure up, i.e., a voice heard only by those who are 
worthy (Rosh; see Sefer HaNitzahon). 


HALAKHA 


One from among your brothers you shall set as king 
over you - Jra P% own Pog apa: A convert may 
not be appointed as king. Nor may his descendant be 
appointed king, even several generations after the con- 
version of his ancestor, unless he has a Jewish mother. 
And certainly only someone who was born a Jew can be 
appointed as a judge or a nasi (Rambam Sefer Shofetim, 
Hilkhot Melakhim 1:4). 
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Perek I 
Daf4 Amuda 


BACKGROUND 


Porcupine — thm: This creature has not been definitively 
identified. Rashi and other commentaries claim it is a 
porcupine. The Arukh suggests that the reference here is 
to leeches, which Herod placed around Bava ben Buta’s 
head, and which sucked out the blood of his eyes, thereby 
blinding him. 


HALAKHA 


You shall not curse - 1x7 xb: Whoever curses a fellow 
Jew using the name of God or one of His appellations 
transgresses a negative mitzva and is liable to receive 
lashes, provided he has been forewarned and there are 
witnesses to his deed, even if he curses himself or curses 
somebody who cannot hear him. If one curses the king 
or the head of the Sanhedrin he is also liable to receive 
two sets of lashes for violating the prohibition: “You shall 
not curse a leader among your people.” Some maintain 
that such an individual does not receive two sets of lashes 
(Sma, citing Tur). 

f the offender was not forewarned, or if he uttered the 
curse without using the name of God, or if the curse was 
indirect, he is not liable to receive lashes, even though 
all these actions are prohibited (Rambam Sefer Shofetim, 
Hilkhot Sanhedrin 26:1; Shulhan Arukh, Hoshen Mishpat 27). 


LANGUAGE 


King [reikha] — %37: From the Latin rex, meaning king. 


Freeman [kelonya] - xp: From the Latin colonia, 
meaning a settlement of decommissioned Roman sol- 
diers. Since those living in such areas were exempt from 
paying taxes, the term came to denote a state of freedom 
or exemption. 


NOTES 
And they cried before him Avrekh - pax% "a IKP: 
The Ri Migash explains that this proof is based on the 
Aramaic translation of the verse, which renders the word 
avrekh as: This is the father of the king, indicating that the 
term rekh in the compound av-rekh means king. 
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Herod placed a garland made of porcupine’ hide on Bava ben 
Buta’s head, which pricked his eyes out. One day Herod came 
and sat before him without identifying himself in order to test 
him. He, Herod, said: See, Master, what this evil slave Herod is 
doing. Bava ben Buta said to him: What should I do to him? 
Herod said to him: The Master should curse him. Bava ben Buta 
said to him: But it is written: “Do not curse the king, not even 
in your thoughts” (Ecclesiastes 10:20). Herod said to him: He 
is not a king, since he rules illegally. Bava ben Buta said to him: 
And even ifhe were merely a rich man I would not curse him, as 
it is written: “And do not curse a rich person in your bedcham- 
ber” (Ecclesiastes 10:20). And even were he only a leader I would 
not curse him, as it is written: “And you shall not curse" a leader 
among your people” (Exodus 22:27). 


Herod said to him: That halakha stated with regard to “a leader 
among your people,’ that is, to a fit Jew who acts as a member of 
your people, i.e., in accordance with Torah law, and this one does 
not do the deeds of your people. Bava ben Buta said to him: 
Nevertheless, I am afraid of him. Herod said to him: There is 
nobody who will go and tell him, since you and I are sitting here 
alone. Bava ben Buta said to him: Nevertheless, itis written: “For 
a bird of the sky shall carry the sound, and that which has wings 
shall tell the matter” (Ecclesiastes 10:20). 


Herod said to him: I am he. Had I known that the Sages were 
so cautious I would not have killed them. Now, what is that 
man’s remedy, i.e., what can I do to repent for my sinful actions? 
Bava ben Buta said to him: He who extinguished the light of the 
world by killing the Torah Sages, as it is written: “For the mitzva 
is a lamp, and the Torah is light” (Proverbs 6:23), should go and 
occupy himself with the light of the world, the Temple, as it is 
written with regard to the Temple: “And all the nations shall 
flow [venaharu] unto it” (Isaiah 2:2), the word venaharu alluding 
to light [nehora]. There are those who say that this is what he 
said to him: He who blinded the eye of the world, as it is written 
in reference to the Sages: “And if it be committed through igno- 
rance by the eyes of the congregation” (Numbers 15:24), should 
go and occupy himself with the eye of the world, the Temple, 
as it is written: “I will desecrate my Temple, the pride of your 
strength, the delight of your eyes” (Ezekiel 24:21). 


Herod said to him: I am afraid of the Roman government, that 
they will not permit me to make changes in the Temple. Bava ben 
Buta said to him: Send a messenger who will travel there for a 
year, and remain there for another year, and take yet another year 
to return. In the meantime, you can demolish the Temple and 
rebuild it. He did so. Eventually, they sent a message to Herod 
from Rome: If you have not yet demolished it, do not demolish 
it; and if you have already demolished it, do not rebuild it; 
and if you have demolished it and already rebuilt it, you shall 
be counted among those who act wickedly, seeking counsel only 
after they have already acted. Even if you are armed and in com- 
mand ofa military force, your book, i.e., your genealogical record, 
is here. You are neither a king [reikha]‘ nor the son of a king, 
but rather Herod the slave who has made himself a freeman 


[kelonya].' 


The Gemara explains: What is the meaning of the word reikha? 
It denotes royalty, as it is written: “I am today a tender [rakh] 
and anointed king” (11 Samuel 3:39). And if you wish, say that 
the meaning of the word is learned from here, from the term 
describing Joseph after he was appointed viceroy to the king: 
“And they cried before him, Avrekh” (Genesis 41:43). 
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The Sages say: One who has not seen Herod’s building has never 
seen a beautiful building in his life. The Gemara asks: With what 
did he build it? Rabba said: With stones of white and green 
marble [umarmara].' There are those who say that he built it 
with stones of blue, white, and green marble. Alternate rows of 
stones sent out an edge a bit and drew in an edge a bit, so that 
they would better receive and hold the plaster. He considered 
covering it with gold, but the Rabbis said to him: Leave it, and 
do not cover it, since it is more beautiful this way, as it looks 
like the waves of the sea. 


The Gemara asks: And how did Bava ben Buta do this, i.e., give 
advice to Herod the wicked? But doesn’t Rav Yehuda say 
that Rav says, and some say it was Rabbi Yehoshua ben Levi 
who says: For what reason was Daniel punished?" Because he 
offered advice’ to Nebuchadnezzar, as after sharing a harsh 
prophecy with him, it is stated: “Therefore, O king, let my 
counsel be acceptable to you, redeem your sins with charity and 
your iniquities with graciousness to the poor, that there may be 
a lengthening of your prosperity” (Daniel 4:24). And it is writ- 
ten: “All this came upon King Nebuchadnezzar” (Daniel 4:25). 
And it is written: “And at the end of twelve months” (Daniel 
4:26). Only after a year was the prophecy fulfilled but not before 
that, apparently because Nebuchadnezzar heeded Daniel's advice. 


The Gemara answers: If you wish, say that a slave like Herod is 
different since he is obligated in the mitzvot, and therefore Bava 
ben Buta had to help him repent. And if you wish, say the Temple 
is different, as without the help of the government it would not 
have been built. 


The Gemara asks: And from where do we derive that Daniel was 
punished? If we say we know this because it is written: “And 
Esther called for Hatach, one of the king’s chamberlains, whom 
he had appointed to attend upon her” (Esther 4:5), and Rav said: 
Hatach is Daniel. This works out well according to the one 
who says Daniel was called Hatach because they cut him down 
[hatakh] from his greatness and turned him into a minor atten- 
dant. But according to the one who says he was called Hatach 
because all governmental matters were determined [hatakh] 
according to his word, what is there to say? What punishment 
did he receive? The Gemara answers: His punishment was that 
they threw him into the den of lions. 


§ The mishna teaches: In a place where it is customary to build 
a wall of non-chiseled stone, or chiseled stone, or small bricks, 
or large bricks, they must build the partition with that material. 
Everything is in accordance with the regional custom. The 
Gemara asks: What does the word everything serve to add? The 
Gemara answers: It serves to add a place where it is customary 
to build a partition out of palm and laurel branches." In such a 
place, the partition is built from those materials. 


The mishna teaches: Therefore, if the wall later falls, the assump- 
tion is that the space where the wall stood and the stones belong 
to both of them, to be divided equally. The Gemara questions 

the need for this ruling: Isn’t it obvious that this is the case, since 

both neighbors participated in the construction of the wall? The 

Gemara answers: No, it is necessary to teach this halakha for a 

case where the entire wall fell into the domain of one of them." 

Alternatively, it is necessary in a case where one of them already 
cleared" all the stones into his own domain. Lest you say that 
the other party should be governed by the principle that the 

burden of proofrests upon the claimant, that is, ifthe other party 
should have to prove that he had been a partner in the construc- 
tion of the wall, the mishna teaches us that they are presumed to 

have been partners in the building of the wall, and neither requires 

further proof. 


LANGUAGE 
Green marble [marmara] — KYY: From the Greek 
udppapoc, marmaros, meaning marble or gleaming 
marble. 


HALAKHA 


For what reason was Daniel punished — waya ma 2513 
Swot: Itis prohibited to offer sound advice to a wicked gen- 
tile or slave. It is even prohibited to counsel him to observe 

a mitzva as long as he perseveres in his wickedness. Daniel 

was punished only because he advised Nebuchadnezzar 
to give charity (Rambam Sefer Nezikin, Hilkhot Rotze'ah 
UShmirat HaNefesh 12:15). 


Palm and laurel branches - K331) x¥37: In a place where 
it is customary to erect a partition between neighbors that 
is made of reeds, the partition may be built from this mate- 
rial provided that one cannot see through it and breach 
the other's privacy. The Rema, citing the Tur, writes that 
some say that a less substantial barrier should be avoided 
even in communities where such a partition is customary. 
In locations where there is no fixed custom the partition 
should be built in accordance with the judge's discretion. 
In any event the wall should not be narrower than the 
narrowest partition described in the mishna (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 2:15; Shulhan Arukh, Hoshen 
Mishpat 157:4). 


Where it fell into the domain of one of them - boot 
Int xm: If a wall separating the properties of neigh- 
bors collapsed into the domain of one of them, the materi- 
als and the space are divided equally. Such apportionment 
also applies where one of the neighbors cleared all the 
material into his own space, arguing that he had acquired 
it from his neighbor or that it had always belonged to him 
(Sma). The Shakh writes that the stones are divided equally 
only if witnesses attest that the stones were among those 
that had been jointly owned by the two of them (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 2:18; Shulhan Arukh, Hoshen 
Mishpat 157:5). 


NOTES 


Because he offered advice - nyy M”wHW 29: The 
Rambam and the Maharal seem to say that one should 
not offer advice to someone who acts wickedly, because 
even the mitzvot that he observes are not performed for 
pure motives. The Ramah understands that the prohibi- 
ion applies specifically to gentiles who harass Jews, lest 
hey take the advice and grow in power. The Meiri explains 
hat people should act as God does when He prevents 
excessively wicked people from repenting and punishes 
hem by allowing them to stumble in sin. This is how God 
reated Pharaoh. Similarly, one is not required to assist a 
nown sinner but rather should allow him to wallow in 
his wickedness. 


Where it is customary to build out of palm and laurel 
branches — S391) K% 997137: Some commentaries hold 
hat even if people use a more transparent barrier than 
palm and laurel branches, that is an acceptable custom 
(Ramban). But Rabbeinu Tam maintains that anything 
ess than palm and laurel branches is a foolish custom 
and should not be tolerated even in a place where people 
do so. 


Where one of them cleared — 1713397: The reference here 
is to a case where the one who cleared the stones into 
his own domain claims that he purchased them from the 
neighbor. Consequently, the mishna teaches that this claim 
is ignored unless it is substantiated with proof. 
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HALAKHA 

An ordinary garden and an ordinary expanse of fields — 
yp ond OND: An ordinary garden is treated like an 

area where it is customary to construct a partition. There- 
fore, ifthe joint owners of a garden wish to divide the area, 
each one can compel the other to erect a partition, even 

if there is no local custom to do so. If there is a definitive 

custom not to build such a partition, one cannot compel 

the other to build one (Sma, citing Tur). This barrier is 

not required to measure four cubits in height, as a parti- 
tion of ten handbreadths suffices; the Ra’avad and the 

Ramban maintain that four cubits are necessary. As for an 

ordinary expanse of fields, the parties can be compelled 

to build a wall only if that is the local custom (Rambam 

Sefer Kinyan, Hilkhot Shekhenim 2:16-17; Shulhan Arukh, 
Hoshen Mishpat 158:1). 


NOTES 
Mark — mm: Rashi explains that according to the opinion 
of Rav Huna, this term means an edge or protrusion. The 
Arukh renders it a face or surface. 


He bends the edge toward the outside — ay PEIN 
xp: Rashi explains that he should add stones and 
mortar so that the corner of the wall will protrude toward 
the neighbor's yard, thereby indicating that he built the 
barrier. According to the opinion of Rabbeinu Gershom, 
he should stick reeds into the top of the wall and bend 
them outward. The latter understanding is more in keep- 
ing with the wording of the Gemara. 


Wall with protruding edge 
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The mishna continues: And similarly with regard to a garden, in 
a place where it is customary to build a partition in the middle ofa 
garden jointly owned by two people, and one of them wishes to build 
such a partition, the court obligates his neighbor to join in building 
the partition. The Gemara comments: This matter itself is difficult. 
On the one hand, you said: And similarly with regard to a garden, 
in a place where it is customary to build a partition in the middle of 
a garden jointly owned by two people, and one of them wishes to build 
such a partition, the court obligates his neighbor to join in building 
the partition. One can infer that ordinarily, where there is no custom, 
the court does not obligate him to build a partition. 


But say the latter clause of the mishna: But with regard to an expanse 

of fields, in a place where it is customary not to build a partition 

between two people's fields, and one person wishes to build a partition 

between his field and that of his neighbor, the court does not obligate 

his neighbor to build such a partition. One can infer that ordinarily, 
where there is no custom, the court obligates him to build a partition. 
The Gemara explains the difficulty: Now that you said by inference 

that in an ordinary garden the court does not obligate him to build 

a partition, is it necessary to say that the court does not obligate him 

to build a partition in an ordinary field? Clearly in a field there is less 

ofa need for a partition, as there is less damage caused by exposure to 

the gaze of others. 


Abaye said that this is what the tanna is saying: And similarly with 
regard to an ordinary garden, and also in a place where it is custom- 
ary to build a partition in an expanse of fields, the court obligates 
him to build a partition. Rava said to him: If so, what is the point of 
the word: But, mentioned afterward in connection with an expanse 
of fields, which seems to indicate that the issue of fields had not yet 
been addressed? Rather, Rava said that this is what the tanna is 
teaching: And similarly an ordinary garden is treated like a place 
where it is customary to build a partition, and therefore the court 
obligates him to build a partition. But an ordinary expanse of fields" 
is treated like a place where it is customary not to build a partition, 
and therefore the court does not obligate him to build one. 


§ The mishna teaches: Rather, if one person wishes to erect a parti- 
tion, he must withdraw into his own field and build the partition 
there. And he makes a border mark" on the outer side of the barrier 
facing his neighbor's property, indicating that he built the entire struc- 
ture of his own materials and on his own land. The Gemara asks: What 
is the meaning of a border mark? Rav Huna said: He bends the edge 
of the wall toward the outside." The Gemara suggests: Let him make 
it on the inside. The Gemara explains: In that case, his neighbor 
might also make a mark on the outside, that is, on the side facing his 
own property, and say: The wall is both mine and his. The Gemara 
responds: If so, that is, there is a concern about such deception, now 
also when the person who builds the wall makes a border mark on the 
outer side of the wall, his neighbor might cut it off and say: The wall 
is both mine and his. The Gemara answers: Such a cut is noticeable 
and the deception will not work. 


There are those who say that in answer to the question: What is the 
meaning of a border mark, Rav Huna said: He bends the edge of the 
wall toward the inside. The Gemara suggests: Let him make it on the 
outside. The Gemara explains: In that case, his neighbor might cut 
it off and say: The wall is both mine and his. The Gemara asks: If so, 
that is, there is a concern for such deception, now also when the 
person who builds the wall makes a border mark toward the inside, his 
neighbor might add a border mark on his own side and say: The wall 
is both mine and his. The Gemara answers: An addition is noticeable 
and the deception will not work. The Gemara asks: But doesn’t the 
mishna teach that he makes the border mark on the outside and not 
on the inside? The Gemara comments: This is a difficulty. 


Rabbi Yohanan said: 
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He should smear it up to a cubit - Kpaxa FmywI: If one wishes 
o build a partition between his stretch of fields and that of his 
neighbor, he must build it on his property and with his own 
materials. He should then make a mark, using lime or mortar, on 
he outside of the wall that is one square cubit in area, thereby 
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The party who builds the wall should smear it" with clay up to a 
cubit" at the top of the wall on the outside." The Gemara suggests: 
Let him do this on the inside. The Gemara explains: In that case, 
his neighbor might also do it on the outside, that is, on the side 
facing his own property, and say: The wall is both mine and his. The 
Gemara responds: If so, that is, if there is a concern for such decep- 
tion, now also when the person who builds the wall smears it with 
clay on the outside, his neighbor can peel it off and say: The wall is 
both mine and his. The Gemara explains: Peeling clay is noticeable 
and the deception will not succeed. 


The Gemara asks: If he builds a partition of palm branches, how 
does he make a border mark? Rav Nahman said: He directs the tips 
of the branches" to the outside.*" The Gemara suggests: Let him 
do this to the inside. The Gemara states: Ifhe so directs the branches, 
his neighbor might also do the same to the outside, that is, to the 
side facing his own property, and say: The partition is both mine 
and his. The Gemara objects: If so, that is, if there is concern for 
such deception, now also when the one who builds the partition 
directs the tips of the branches to the outside, the neighbor can cut 
off the tips and throw them away, and say: The partition is both 
mine and his. The Gemara counsels: He should smear the tips of 
the palm branches with clay. The Gemara comments: Now also, the 
neighbor might come and peel the clay off. The Gemara answers: 
Peeling is noticeable. 


Abaye said: One who builds a partition of palm branches has no 
remedy" to prove who erected it, except with a written document. 
The neighbor should draw up a document stating that he has no claim 
to the space or to the partition, because they belong exclusively to 
the other neighbor. 


§ The mishna teaches: Nevertheless, in a place where it is not cus- 
tomary to build a partition between two people's fields, if they made 
such a partition with the agreement of the two of them, they build 
it in the middle, i.e., on the property line, and make a border mark 
on the one side and on the other side. Therefore, ifthe wall later falls, 
the assumption is that the space where the wall stood and the stones 
belong to both of them, to be divided equally. Rava from Parzika 
said to Rav Ashi: Neither this one nor that one should make a 
border mark." Rav Ashi said to him: No, this ruling is necessary in 
a case where one of them went ahead and made a border mark for 
himself, so that if his neighbor does not make one as well, the first 
one will say that it is entirely his. 


HALAKHA 


direct the tips of the branches toward his neighbor, as this sig- 
nals that he built the wall on his own. If the wall later collapses, 
the material and the ground where the partition stood belong 
to the one who built it. This is in accordance with the opinion 
of Rav Nahman (Tur, Hoshen Mishpat 158:4). 


indicating that the wall is his. According to the opinion of the 
Rema, in accordance with the opinion of Rabbi Yohanan, other 
ypes of marks that are used locally are also acceptable. In the 
event that the wall collapses, the materials and ground where 
he partition stood belong to the one who built it (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 2:16; Shulhan Arukh, Hoshen 
Mishpat 158:4, and Sma there). 


He directs the tips of the branches to the outside — 2" 51D 
abn: If one wishes to build a partition out of palm branches 
between his stretch of fields and that of his neighbor he should 


Neither this one nor that one should make a border mark - 
mt xh) m x wy xb: If both owners of neighboring fields con- 
tribute land and materials for the construction of a partition, nei- 
ther one should make a border mark. According to the opinion 

of Rashi, the materials with which the partition was built belong 

to both of them, even if it collapsed into the property of one of 
them. Rabbeinu Yona rules that in such a situation the materials 

belong to the owner of the property into which the partition 

collapsed (Shulhan Arukh, Hoshen Mishpat 158:5). 


NOTES 
Should smear it — myw): In the opinion of most early 
commentaries, Rabbi Yohanan and Rav Huna disagree as to 
the nature of the mark. Rabbeinu Yona and others maintain 
that there is no dispute; each propose a different way to 
make the border mark. 


Up to a cubit on the outside — abn xmaxa: The mark 
should not be less than a cubit, because then the mark 
would not be noticeable. 


The tips of the branches — +9% +9»: Rashi explains that 
this refers to the tips of the palm branches, which should 
be turned toward the neighbor's yard to serve as a border 
mark. Rabbeinu Hananel maintains that the reeds placed 
to support the barrier should be put on the outside. Some 
commentaries explain that the reference here is to the 
ropes used to tie the palm branches, which should be tied 
on the outside as a mark (Rabbeinu Gershom; Ra’avad). 


A partition of palm branches has no remedy — nh YIT 
xop mb: According to the opinion of Abaye, peeling of 
the branches will not be noticed on such a partition; the 
clay might peel off unintentionally, or the neighbor might 
peel it off without the owner taking notice. Therefore, a 
written document should be drawn up definitively stating 
who built the partition and upon whose land it stands. 


BACKGROUND 
The tips of the branches to the outside - aan DYDD: 
This partition is made of woven palm branches. The border 
mark is fashioned by directing the tips of the branches to 
the outer side of the partition. 


Fence with protruding branches 
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NOTES 

One who surrounds another — ivan ny ppan: There 
are various opinions with regard to the meaning of this 
mishna. The Meiri lists four possibilities. According to 
Rashi and the Rambam, Shimon’s field is surrounded 
on all sides by the fields of his neighbor Reuven. These 
fields are located in a place where it is not customary for 
neighbors to build partitions between their respective 
fields, but Reuven built partitions to separate his land 
rom Shimon’s land. The Ba'al HaMaor understands that 
hese fields are found in a place where it is customary 
or neighbors to build partitions, but until the partitions 
are complete the owner of the inner field is not required 
o pay anything. The Ri Migash and Rabbeinu Yona put 
orward a third opinion, according to which the mishna 
is not referring to a partition separating the inner field 
rom the outer fields. Rather, Reuven builds a partition 
on three of the outer borders of his fields to separate his 
property from the public domain, and that partition also 
protects the inner field owned by Shimon, leaving only 
one side open. 

According to the opinion of the Meiri, these three 
opinions all address the function of the partition as a 
barrier against invasion of privacy, whether by the neigh- 
bor or by the people passing in the public domain. By 
contrast, according to the opinion of the Ra’avad, the 
mishna is not dealing with invasion of privacy but is dis- 
cussing a low partition intended to prevent animals from 
entering the fields. He agrees with the Ri Migash that the 
mishna is describing the construction of a partition on the 
outer borders of Reuven’s fields, but he understands that 
Reuven, the owner of the outer fields, owns land on only 
three sides of Shimon’s property and he builds a partition 
only on those three sides. If a fourth partition were built it 
would be for the benefit of Shimon alone. 


The court does not obligate him — inits pana px: Rashi 
provides two explanations for this. First, the court does 
not obligate the owner of the inner field because accord- 
ing to halakha there is no obligation to erect a partition, 
and this owner claims he has no desire for one. Second, 
he can maintain that as long as the fourth side remains 
open the partitions do not help him at all. 


In accordance with what he spent when he built the 
partition - Yaw m 9b: This too has limitations, because 
if the owner of the inner field built a partition on the 
ourth side with less expensive material than what the 
neighbor had used to construct the other three partitions, 
he owner of the inner field cannot be forced to pay his 
ull share in those partitions. His share is based only on 
he cost of the materials that he himself used for the 
partitions he built (see Ramban). 


A reduced assessment of the price of reeds — 0°37 27 
bina: The Rashbam comments (146b) that the Sages use 
he term reduced to indicate a price one-third less than 
what is usually paid, since this is the usual amount of 
a large discount. Some commentaries challenge this 
generalization. 


BACKGROUND 

The surrounding field and the surrounded field — p2 
Apu: If Reuven wishes to construct a partition between 
his field and the field of his neighbor Shimon, he cannot 
force Shimon to pay for the partition even if he builds a 
partition on three sides. But if Shimon erects a partition 
on the fourth side, he must contribute his share of the 
cost of the entire partition. 


Plot of land surrounded on three sides by another's plot 
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Rava from Parzika asked him: And is the tanna of the mishna teach- 
ing us a remedy to be used against a swindler? Rav Ashi said to him: 
But isn’t the former clause of the mishna’s ruling also a remedy to 

be used against a swindler? That clause teaches that one who builds 

a wall should make a border mark to indicate that the wall is his. 


Rava from Parzika said to him: Granted, in the former clause the 
tanna taught the halakha that if one wishes to build a partition 
between his own field and that of his neighbor, he does so at his 
own expense and on his own land, and due to the need to teach 
that halakha he also taught a remedy to be used against a swindler. 
But does he teach a halakha in the latter clause, so that he also 
teaches a remedy to be used against a swindler? Ravina said: Here, 
in the latter clause, we are dealing with a barrier made of palm 
branches. This is to the exclusion of the opinion of Abaye, who 
said: One who builds a partition of palm branches has no remedy 
to prove who erected it, except with a written document. He teaches 
us that a border mark suffices. 


MI S H N A With regard to one who surrounds another™ 


on three sides, that is, he owns parcels of 
land on three sides of the other person's field, and he built a partition 
on the first, the second, and the third sides, the court does not 
obligate" the neighbor who owns the inner field to contribute to the 
construction of the partition ifhe does not wish to do so. Rabbi Yosei 
says: Ifhe arose and built a partition on the fourth side of the field, 
the court imposes upon the owner of the inner field the responsibility 
to pay his share for all of the partitions.® 


G E M ARA Rav Yehuda says that Shmuel says: The 


halakhais in accordance with the opinion of 
Rabbi Yosei, who says that if he arose and built a partition on the 
fourth side of the field, the court imposes upon the owner of the 
inner field the responsibility to pay his share for all of the partitions. 
The Gemara comments: It is no different if it was the owner of the 
surrounded field who arose and built a partition on the fourth side, 
and it is no different if it was the owner of the surrounding field who 
arose and built a partition on the fourth side. The halakha is the same 
in both cases. 


It was stated that the amora’im disagreed with regard to the following 
point. Rav Huna says that when Rabbi Yosei said the court obligates 
the owner of the inner field to pay his share for all of the partitions, 
he pays in accordance with what the other person actually spent 
when he built the partitions." That is, the owner of the inner field 
must contribute his share according to the cost of the partition his 
neighbor built. Hiyya bar Rav says: He must pay his share for all of 
the partitions in accordance with a reduced assessment of the price 
of reeds," and no more. The owner of the surrounded field can claim 
he had no desire for a more substantial partition. 


HALAKHA 


One who surrounds another — ivan ny ppan: If one's field 
or garden is surrounded on all sides by another person's fields 
or gardens, and the owner of the outer property builds a parti- 
ion on the first, second, and third sides, the owner of the inner 
property is not obligated to contribute to the construction costs. 
f the latter builds a partition on the fourth side, he must pay half 
he cost of the entire partition to a height of four cubits, or ten 
handbreadths in the case of a field. This is in accordance with 
he opinion of Shmuel. 

This ruling applies only when the land upon which the parti- 
ion was built belongs to both neighbors. If it belongs solely 
o the owner of the outer fields, the owner of the inner field 
must pay only a small amount, based on the judge's discretion. 
f the owner of the outer property builds a partition around 


he fields on the outside, while the inner border between the 
fields remains open, the owner of the inner field is not required 
o pay anything even if the partition surrounds his fourth side 
Rambam Sefer Kinyan, Hilkhot Shekhenim 3:3; Shulhan Arukh, 
Hoshen Mishpat 158:6). 


n accordance with what he spent when he built the partition - 
Tv m 9: The owner of the inner field must pay half the cost 
of the partition, in accordance with the opinion of Rav Huna. The 

Ramban writes that if either of the neighbors builds the partition 

on the fourth side solely out of reeds, the owner of the inner 
field is required to pay only his share of the cost of that type of 
partition for all four sides, even if the other three partitions were 

constructed out of stone (Shulhan Arukh, Hoshen Mishpat158:7). 
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The Gemara attempts to bring a proof from what we learned in the 

mishna: With regard to one who surrounds another on three sides, 
that is, he owns parcels of land on three sides of the other person’s 

field, and he built a partition on the first, the second, and the third 

sides, the court does not obligate the neighbor who owns the inner 

field to contribute to the construction of the partition. By inference, 
if he also built a partition on the fourth side of the field, the court 

does obligate the owner of the inner field to contribute to the build- 
ing of the partition. The Gemara continues with its proof: Say the 

latter clause of the mishna: Rabbi Yosei says: Ifhe arose and built 

a partition on the fourth side of the field, the court imposes upon 

the owner of the inner field the responsibility to pay his share for all 

of the partitions. The first tanna and Rabbi Yosei seem to be stating 

the same ruling. 


Granted, according to Rav Huna, who says that the owner of the 
inner field pays for all of the partitions in accordance with what 
the other person actually spent when he built the partitions, this 
is the difference between the first tanna and Rabbi Yosei: The first 
tanna maintains that yes, he pays his share for all of the partitions 
in accordance with a reduced assessment of the price of reeds, but 
not a larger sum in accordance with what the other person actually 
spent when he built the partitions. And Rabbi Yosei maintains 
that he pays his share for all of the partitions in accordance with 
what the other person actually spent when he built the partitions. 


But according to Hiyya bar Rav, who says he pays his share for 
all of the partitions in accordance with the value of a partition 
fashioned from inexpensive reeds, what difference is there 
between the first tanna and Rabbi Yosei? If according to the first 
tanna he does not give him his share for all of the partitions in 
accordance with a reduced assessment of the price of reeds, what 
does he give him? 


The Gemara answers: If you wish, say there is a practical difference 
between them with regard to the wage of a watchman." The first 
tanna maintains that yes, since his field is safeguarded by the parti- 
tion which surrounds it, the one who built the partition can demand 
payment of the wage of a watchman. He cannot, however, demand 
the cost of building the partition, not even the other's share for all 
of the partitions in accordance with a reduced assessment of the 
price of reeds. And Rabbi Yosei maintains that he can demand the 
other’s share for all of the partitions in accordance with a reduced 
assessment of the price of reeds. 


And if you wish, say there is a practical difference between them 
with regard to the partitions built on the first, second, and third 
sides of the inner field. The first tanna maintains that the owner of 
the inner field must give to his neighbor money for the partition 
built on the fourth side, but he is not required to give him money 
for the partitions built on the first, second, and third sides. And 
Rabbi Yosei maintains that he must also give him money for the 
partitions built on the first, the second, and the third sides. 


The Gemara suggests another difference between the two opinions: 
If you wish, say there is a practical difference between them with 
regard to the issue of whether the partition on the fourth side was 
built by the owner of the surrounding field or by the owner of the 
surrounded field. This is because the first tanna maintains that 
the reason the owner of the surrounded field must contribute his 
share of the entire expense is that he arose and built a partition on 
the fourth side of his field. Therefore, the court imposes upon him 
the responsibility to pay his share for all of the partitions, because 
his actions demonstrate that he wants the partition between their 
fields. But if the owner of the surrounding field arose and built a 
partition on the fourth side of the field, the owner of the surrounded 
field must give him only his share of the value of the partition of 
the fourth side. 


rom the publisher 


NOTES 
The wage of a watchman - XYY) ak: This refers to the 
minimum wage paid to a watchman to prevent animals 
from entering a field and eating the crops. The cost of such 
protection is even less than that of a partition fashioned 
from reeds. 
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And Rabbi Yosei maintains that it is no different ifit was the owner 
of the surrounded field who arose and built a partition on the fourth 
side, and it is no different if it was the owner of the surrounding 
field who arose and built a partition on the fourth side. If either one 
arose and built a partition on the fourth side, the court imposes 
upon the owner of the inner field the obligation to pay his share for 
all of the partitions. 


The Gemara reports another version of this last answer: There 
is a practical difference between them with regard to the issue of 
whether the partition on the fourth side was built by the owner of 
the surrounding field or by the owner of the surrounded field. The 
first tanna maintains that even if the owner of the surrounding field 
built a partition on the fourth side, the owner of the surrounded 
field also gives him his share of the cost of the partitions. And Rabbi 
Yosei maintains that only ifthe owner of the surrounded field arose 
and built a partition on the fourth side does he give the owner of 
the surrounding field his share of the cost of the partitions. Why is 
that? Because he reveals that he is pleased with the partitions. But 
if the owner of the surrounding field built a partition on the fourth 
side, the owner of the surrounded field does not give him anything, 
as he can continue to claim that he has no interest in the partitions. 


Itis related that aman named Ronya had a field that was surrounded 
by fields belonging to Ravina on all four sides. Ravina built parti- 
tions around his fields and said to him: Give me your share of the 
expense in accordance with what I actually spent when I built the 
partitions, i.e., half the cost of the partitions. Ronya did not give it 
to him. Ravina said to him: Give me then at least your share of the 
expense in accordance with a reduced assessment of the price of 
reeds. Ronya did not give it to him. Ravina said to him: Give me 
then at least the wage of a watchman. But he did not give even 
this to him. 


One day, Ronya was harvesting dates. Ravina said to his share- 
cropper: Go take a cluster [kibbura]' of dates from him. The share- 
cropper went to bring them, but Ronya raised his voice at him in 
protest, whereupon Ravina said to him: You have revealed that you 
are pleased with the partitions and the protection that they provide 
you. Even if it were only a goat that entered your field, wouldn’t the 
field need safeguarding, to prevent the goat from eating the dates? 
Ronya said to him: If it were only a goat, doesn’t one need merely 
to chase it away [le‘akhluyei]?! No partition is required. Ravina 
said to him: But wouldn't you need a man to chase the goat away? 
Pay me then at least the wage of a watchman. 


Ravina came before Rava to adjudicate the matter. Rava said to 
Ronya: Go appease Ravina with what he expressed his willingness 
to be appeased with, namely, the wage of a watchman. And if 
not, I will judge you in accordance with the ruling of Rav Huna 
in accordance with the opinion of Rabbi Yosei, and you will be 
required to pay half the cost of the partition based on what Ravina 
actually spent on it. 


Cluster [kibbura] 


dates that resembles a tuber. 


To chase it away [le’akhluyei] - mbox: Based on the Aramaic 
translation of the Prophets and the Writings, some commentar- 


- NVI: From the Aramaic, meaning tuber. 
The word has been appropriated to describe a large cluster of 


LANGUAGE 


ies understand this to mean shout (see Rashi and Rabbeinu 
Hananel). That is, one could raise one’s voice and thereby prevent 
the goat from entering the field. Others suggest that the word 
denotes removal or preventing something from arriving, as in 
the kala orev which kept birds away from the Temple (Arukh; Ri 
Migash); leakh/uyei and kala share the same root. 
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Incidental to that episode, the Gemara relates another encounter 
between Ravina and Ronya. Ronya once bought land adjoining 
property belonging to Ravina. Ravina considered removing him 
due to the halakha of one whose field borders the field of his 
neighbor. When land is up for sale, the owners of the adjoining 
fields have the right of first refusal. If one of the neighbors is willing 
to match the highest price being offered to the seller, that neighbor 
has the preemptive right to purchase the property, and if some- 
body else buys it, that buyer can be removed. Since Ravina owned 
the adjacent property, he thought that he enjoyed the right of 
first refusal. Rav Safra, son of Rav Yeiva, said to Ravina: People 
say: Four dinars for a large hide [tzalla],. four for a small hide 
[tzelala]. Since Ronya also owned land bordering the desired 
parcel, you cannot remove him even though his plot of land is 
smaller than yours. 


MI S HN A In the case of a dividing wall in a jointly 

owned courtyard that fell," if one of the 
owners wishes to rebuild the wall, the court obligates the other 
owner to build the wall with him up to a height of four cubits." 
If after the wall was built one of the neighbors claims he alone 
constructed it and the other did not participate in its building, the 
latter is nevertheless presumed to have given" his share of the 
money, unless the claimant brings proof that the other did not 
give his part. 


The court does not obligate the reluctant neighbor to contribute 
to the building of the wall higher than four cubits.™ But if the 
reluctant neighbor built another wall close to the wall that had 
been built higher than four cubits, in order to set a roof over the 
room that was thereby created, the court imposes upon him 
the responsibility to pay his share for all of the rebuilt wall, even 
though he has not yet set a roof over it. Since he has demon- 
strated his desire to make use of what his neighbor built, he must 
participate in the cost of its construction. If the builder of the 
first wall later claims that he did not receive payment from his 
neighbor, the neighbor is presumed not to have given his share 
of the money, unless he brings proof that he did in fact give 
money for the building of the wall. 


G E M ARA Reish Lakish says: If a lender set a time 


for another to repay the loan that he had 
extended to him and when the debt came due the borrower said 
to the lender: I already repaid you within the time, he is not 
deemed credible,’ as people do not ordinarily repay their debts 
before they are due. The lender would be happy if the borrower 
would only repay his debt on time. Abaye and Rava disagree with 
Reish Lakish, as they both say: A person is apt to repay his debt 
within its time, i.e., before it is due. This is because sometimes he 
happens to have money and the borrower says to himself: I will 
go and repay my debt 


HALAKHA 


A wall in a courtyard that fell - bow an bpi: If a wall in a 
jointly owned courtyard fell, each party can ‘compel the other to 
rebuild the wall up to a height of four cubits even if the previ- 
ous wall was higher than that (Sma). Either party can subse- 
quently raise the height at his own expense. If one neighbor 
built the dividing wall higher than four cubits and afterward the 
other built another wall next to it in order to set a roof over the 
room that was thereby created, the latter can be compelled to 
contribute to the cost of the additional height of the first wall 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 3:1; Shulhan Arukh, 
Hoshen Mishpat 57:10). 


Up to four cubits — niay yas TY: If a wall divides a jointly 
owned courtyard, it may be assumed that both parties con- 
tributed to its construction costs. Even if it is known that one 
neighbor laid out the expenses for the wall and now claims 
that the other did not compensate him for the project, the latter 


can take an oath that he paid and then be absolved, unless 
witnesses testify that he really did not share in the costs of the 
wall (Rambam Sefer Kinyan, Hilkhot Shekhenim 3:2; Shulhan Arukh, 
Hoshen Mishpat 157:8). 


Higher than four cubits - toed nia yarn: If one built a 
dividing wall higher than four cubits, and then his neighbor 
built another wall close to it that is also higher than four cubits, 
and they disagree about whether the second person paid for 
the additional height of the first wall, the second person is not 
deemed credible. The first person can take an oath that he 
received no money, and then collect payment, even if he lacks 
further proof. The Tur cites the Ramah and the Ramban, who 
say that he can collect the money even without taking an oath 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 3:2; Shulhan Arukh, 
Hoshen Mishpat 157:1, and see Sma and Shakh there). 


NOTES 

Four for a large hide [tzalla], etc. - ^25 xdbxh TYIN: 
Several explanations have been given for this statemen 
of Rav Safra. Rashi cites an explanation that the term tzalla 
refers to a poor leatherworker and the term tzelala refers 
to a wealthy leatherworker. Rav Safra was stating tha 
both a poor leatherworker and a wealthy leatherworker 
require the same amount of food to sustain their fami- 
lies, i.e., four loaves of bread per day. Therefore, although 
Ravina was justified in claiming that he had the right o 
one whose field borders the field of his neighbor, nev- 
ertheless, since the basis for that halakha, as explained 
in Bava Metzia 108a, is the verse: “And you shall do tha 
which is right and good in the eyes of the Lord” (Deu- 
teronomy 6:18), Ravina should also do what is right and 
good and forgo his claim, enabling Ronya, who was poor, 
to purchase the field. 

Rashi offers a second explanation: Tzalla is a hide and 
tzelala is a leatherworker, and Ronya himself was a shoe- 
maker. Rav Safra was telling Ravina that Ronya's profession 
does not provide a sufficient livelihood, as shoemakers 
have a lot of expenses such as paying for the leather and 
paying the leatherworker to process it. Therefore, Ravina 
should act beyond the letter of the law and allow Ronya 
to purchase the field. 

The Ri Migash and the Ramah both explain that the 
term tzalla refers to a poor leatherworker and the term 
tzelala refers to a wealthy leatherworker, but explain Rav 
Safra’s statement in a different manner entirely. The four 
in question alludes to the four cubits of a grave. Rav Safra 
was telling Ravina that since everyone is destined for the 
grave, he should not insist upon exercising his rights in 
order to increase his wealth but should allow Ronya to 
purchase the field. 

The commonality among these three explanations is 
that Rav Safra was not issuing a halakhic ruling that Ronya 
has the right to purchase the field, but was recommend- 
ing to Ravina that he act beyond the letter of the law and 
allow Ronya to purchase it. 

Tosafot, citing Rabbeinu Tam, explain that Rav Safra 
was issuing a halakhic ruling. The case was that Ravina 
bordered the seller on three sides, while Ronya bordered 
the seller on only one side. Ravina was of the opinion that 
he alone would have the right of one whose field borders 
the field of his neighbor, as his fields bordered the seller's 
field on more sides than Ravina's did. Rav Safra explained 
to him that one pays a leatherworker four dinars to pro- 
cess a large piece of leather [tzalla] and one pays the 
leatherworker the same four dinars to process a small 
piece of leather [tzelala], thereby alluding to him that it is 
immaterial whether one's fields border the seller's fields 
on many sides or one side. Either neighbor has the right 
of one whose field borders the field of his neighbor, so 
Ronya’s purchase of the field stands. 


He is presumed to have given - jnaw nina: Since 
everybody is familiar with the halakha that the cost of 
the wall must be shared between the two neighbors, it is 
clear that one would not have built the entire wall at his 
own expense without demanding money from the other. 
But not everybody is familiar with the halakha concerning 
raising the wall, and therefore it can be assumed that the 
neighbor did not pay to raise the wall above four cubits 
(see Rashi and Tosafot). 


Higher than four cubits — tends Dias yarn: Above 
four cubits there is no longer any fear of invasion of 
privacy because a four-cubit-high wall is higher than a 
person's height. 


He is not deemed credible — jiatea 12x: This applies when 
there are witnesses both to the loan and to the setting 
of a date on which the loan is due, as in that case the 
borrower cannot claim that he never borrowed money 
from the creditor. 
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NOTES 


Each and every row - xo) Kow bs: The Arukh has a 
version of the text that reads safa, meaning a row. The Rif 
and the Ri Migash have a version of the text that reads 
sha‘a, meaning that each one owes the money at each 
step throughout the construction. 


Even from orphans - nm pw: Rashi explains that 
if the borrower died before the loan became due, the 
lender can collect the debt from his orphans, and there 
is no concern that the father might have paid back the 
debt before its time. Rabbeinu Gershom explains that 
before he died, the borrower claimed that he repaid the 
debt prematurely and the orphans as well state that this 
is what their father told them. 


HALAKHA 


Because the time to pay is upon the completion of each 

and every row — KIT mI KIWI Kay dor: If one neighbor 
in a jointly owned courtyard ‘claims that the other neigh- 
bor did not pay his share of the cost of building the wall 

separating their properties, while the other claims he paid 

his share before the wall was completed, or he paid it even 

before the construction began, he is deemed credible and 

is exempt from paying after he takes an oath (Shulhan 

Arukh, Hoshen Mishpat 157:8 and Sma there). 


And the halakha is in accordance with Reish Lakish - 
wh vp xo: If one lends a person money and sets 
a date when the debt must be repaid, and then attempts 
to collect the money before the due date, and the bor- 
rower asserts that he already repaid the debt or that the 
debt was forgiven (Rema), the borrower is not deemed 
credible. The lender can collect his money without taking 
an oath. If the borrower died the lender can collect the 
debt even from the borrower's minor orphans as long 
as the debt is substantiated with a document or if there 
were witnesses to the loan and to the setting of a time. 
The Rema writes that this halakha applies both to loans 
and to wages. By contrast, a bailee safeguarding a deposit 
can claim that he returned it before its time (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 14:1; Shulhan Arukh, 
Hoshen Mishpat 78:1). 


One who comes to collect from the property of 
orphans - D'nin D332 yw) ai: One can collect a 
debt from orphans, even if they are adults, only after tak- 
ing an oath. If the borrower died before the debt was due, 
or if he admitted at the time of death that he still owed 
money, or if he had been placed under a ban to force him 
to pay a debt and he died while still under the ban, the 
debt can be collected from the heirs even without taking 
an oath (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
14:1; Shulhan Arukh, Hoshen Mishpat 10811, 17). 


BACKGROUND 


Presumption — AIM: This halakhic term connotes differ- 
ent meanings depending on the context. Most often, it 
refers to an accepted presumption based on facts, circum- 
stances, custom, or behavioral tendencies of people. For 
example, there is an accepted presumption that an agent 
carries out his agency, or that children who are treated 
as family members are, in fact, their parents’ offspring. 
Unless the facts prove otherwise these presumptions are 
accepted as truth, to the extent that they may even serve 
as the basis for administering corporal punishment. 
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so that he will not trouble me later by constantly demanding the 
money. 


The Gemara attempts to bring a proof in support of the opinion 
of Abaye and Rava from what we learned in the mishna (sa): 
If after the wall was built one of the neighbors claims he alone 
constructed it and the other did not participate in its building, 
the latter is nevertheless presumed to have given his share of 
the money, unless the claimant brings proof that the other did 
not give his part. 


The Gemara clarifies the matter: What are the circumstances of 
the case under discussion? If we say that he said to him: I paid 
you at the time when the payment became due, when the wall was 
completed, it is obvious that he is presumed to have given his 
part. Rather, is it not that he said to him: I paid you within the 
time before the payment became due, while the wall was still 
under construction? And with regard to such a case the mishna 
states that he is presumed to have given his share. Apparently, a 
person is apt to repay his debt within its time, in accordance with 
the opinion of Abaye and Rava. The Gemara rejects this proof: 
Here it is different, because the time to pay is upon the comple- 
tion of each and every row.“" Payment does not become due 
specifically at the completion of the entire wall. 


The Gemara further suggests: Come and hear a proof in support 
of the opinion of Reish Lakish from the continuation of the 
mishna (sa): The court does not obligate the reluctant neighbor 
to contribute to the building of the wall higher than four cubits. 
But if the reluctant neighbor built another wall close to the wall 
that had been built higher than four cubits, in order to set a roof 
over the room that was thereby created, the court imposes upon 
him the responsibility to pay his share for all of the rebuilt wall, 
even though he has not yet set a roof over it. If the builder of 
the first wall later claims he did not receive payment from his 
neighbor, the neighbor is presumed not to have given his share 
of the money, unless he brings proof that he did in fact give 
money for the building of the wall. 


The Gemara clarifies the matter: What are the circumstances of 
the case under discussion? If we say that he said to him: I paid 
you at the time that the payment became due, when the wall was 
completed, why is he not deemed credible? Rather, is it not that 
he said to him: I paid you within the time before the payment 
became due, and therefore he is not deemed credible? Apparently, 
a person is not apt to repay his debt within its time, in accordance 
with the opinion of Reish Lakish. The Gemara rejects this proof: 
Here it is different, since the reluctant neighbor says: Who says 
that the Rabbis will obligate me to pay for this wall? In such a 
case he certainly does not pay before the payment becomes due. 


Rav Pappa and Rav Huna, son of Rav Yehoshua, acted in sucha 
case in accordance with the opinion of Abaye and Rava. Mar bar 
Rav Ashi acted in accordance with the opinion of Reish Lakish. 
The Gemara concludes: And the halakha is in accordance with 
the opinion of Reish Lakish" that one is not deemed credible 
when he says that he repaid a loan before it became due. And ifthe 
debtor dies, the court collects payment even from his orphans" 
based on this assumption. And even though the Master said that 
one who comes to collect money from the property of orphans" 
cannot collect unless he first takes an oath that he did not already 
collect the debt from the deceased, here he can collect without 
taking an oath because there is a presumption’ that a person is 
not apt to repay his debt within its time. 
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A dilemma was raised before the Sages: What is the halakha if the 
lender stipulated a time with the borrower for repayment of the debt, 
and he demanded payment of the money after the time" that the pay- 
ment became due had passed, and the borrower said to him: I already 
repaid you within the time before the payment became due? Do we 
say that even where there is a presumption against someone’s claim, 
as in this case where there is a presumption that people do not pay their 
debts before they become due, we say that the borrower can claim: Why 
would I lie? If one of the litigants could have advanced a claim more 
advantageous to his cause than the one he actually did, the assumption 
is that he is telling the truth. Consequently, in this case had the borrower 
wished to lie, he could have said that he repaid his debt when it became 
due, and he would have been deemed credible. Therefore, when he 
claims that he repaid it before it came due he should also be deemed 
credible. 


Or perhaps where there is a presumption against a person's claim, we 
do not say that the borrower can claim: Why would I lie? The Gemara 
suggests: Come and hear a proof from the mishna: If after the wall was 
built one of the neighbors claims he alone constructed it and the other 
did not participate in its building, the latter is nevertheless presumed 
to have given his share of the money, unless the claimant brings proof 
that the other did not give his share. 


The Gemara clarifies the matter: What are the circumstances of the 
case? If we say that one partner demanded that the other party pay the 
money after the time that the payment became due, i.e., after the wall 
was rebuilt, and the other partner said to him: I paid you at the time 
that the payment became due, it is obvious that he is presumed to have 
given him the money. Rather, is it not a case where he said to him: I 
paid you within the time, i.e., before the payment became due? Appar- 
ently, even where there is a presumption against a person’s claim, we 
say that the defendant can claim: Why would I lie? The Gemara rejects 
this proof: Here it is different, because the time to pay is upon the 
completion of each and every row. Therefore, it is as ifhe said: I paid 
you at the time that the payment became due. 


The Gemara suggests: Come and hear another proof from the continu- 
ation of the mishna. The court does not obligate the reluctant neighbor 
to contribute to the building of the part of the wall that is above four 
cubits. But if the reluctant neighbor built another wall close to the wall 
that was built higher than four cubits, in order to set a roof over the 
room that was thereby created, the court imposes upon him the respon- 
sibility to pay his share for all of the rebuilt wall, even though he has not 
yet set a roof over it. If the builder of the first wall later claims that he 
did not receive payment from his neighbor, the neighbor is presumed 
not to have given his share of the money, unless he brings proof that 
he did in fact give money for the building of the wall. 


The Gemara clarifies: What are the circumstances of the case? If we 
say that one partner demanded that the other party pay the money 
after the time that the payment became due, and he, the latter, said to 
him: I paid you at the time that the payment became due, why is he 
not deemed credible? Rather, is it not that he said: I paid you within 
the time, before the payment became due? And with regard to this case, 
the mishna states that he is not deemed credible. Apparently, where 
there is a presumption against a person's claim, we do not say that the 
defendant can claim: Why would I lie? The Gemara rejects this proof: 
Here it is different, since the reluctant neighbor says: Who says that 
the Rabbis will obligate me to pay for this additional part of the wall? 
In such a case he certainly does not pay before the payment becomes 
due. The mishna does not provide a proof one way or the other. 


HALAKHA 

He demanded payment after the time - ans) ian 
pat: If one claims a debt recorded in a document after 
its due date has passed and the debtor disputes the 
claim, insisting that he paid the debt before it was 
due or when it came due, the creditor can collect his 
money only after taking an oath. If the loan was not 
recorded in a document, the debtor takes an oath and 
is exempt from payment (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 14:1; Shulhan Arukh, Hoshen 
Mishpat 78:5). 
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| have one hundred dinars in your possession — b mya 
‘ya: If one claims money from another individual who 
admits to the debt before witnesses or a court (Sma) and 
the next day the creditor demands the money, at which 
time the debtor says that he already has paid it after he 
admitted owing it (Netivot HaMishpat), the latter can take 
an oath and is then exempt from paying. If he said that he 
never owed the money, he is confirmed as a liar, and the 
creditor can collect from him even without taking an oath 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 6:6; Shulhan 
Arukh, Hoshen Mishpat 79:10). 


Anyone who says, | did not borrow - mm xb xI bs: 
If an individual demands money that he lent to another 
and the latter denies having borrowed any money from 
him, and subsequently witnesses come and testify that he 
did indeed borrow money but repaid it, the debtor must 
pay, because if one claims that he did not borrow money, 
he is treated as if he said that he did not repay anything 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 6:3; Shulhan 
Arukh, Hoshen Mishpat 79:1). 


With regard to that which he built close, he built it close - 
‘Jad 204 rd: If the wall between two neighbors in a 

courtyard fell and one of them rebuilt the wall, extending it 
higher than four cubits, and the other one subsequently built 
another wall close by whose height or length was less than 

that of the rebuilt wall, the latter is obligated to contribute 

to the costs of the first wall only to the height or length of 
the second wall (Rambam Sefer Kinyan, Hilkhot Shekhenim 

3:1; Shulhan Arukh, Hoshen Mishpat 157:10). 
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If he built close to half the wall he built close to the entire 
wall — aaah pien xabad ‘Jao: In these three diagrams, the rear 
wall has been built on the boundary between the properties 
by one neighbor. The front wall is built by the second neighbor 
on his own property, close to the boundary wall. By building a 
new wall close to the original, the second neighbor has created 
a space bounded by the two walls that he can enclose, thus 
making use of all or part of the wall built by the first neighbor. 


Added wall equal in length and height to the original wall 
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Added wall half the length of the original wall 


Rav Aha, son of Rava, said to Rav Ashi: Come and hear a proof 
from what is taught in a mishna (Shevuot 38b): If one said to another: 
Ihave one hundred dinars in your possession," and the other one 
said to him in the presence of witnesses: Yes, that is so; and the 
next day the lender said to the borrower: Give me the money that 
you owe me, the halakha is as follows: If the borrower said: I already 
gave it to you, he is exempt. But if he said: Nothing of yours is in 
my possession, he is liable. 


The Gemara clarifies the matter: What, is it not that when he says: 
I already gave it to you, he is saying to him: I repaid you at the 
time that the payment became due; and when he says: Nothing of 
yours is in my possession, he is saying to him: I repaid you within 
the time, before the payment became due? And yet, the mishna 
teaches with regard to the latter case that he is liable. Apparently, 
where there is a presumption against a person's claim, we do not 
say that the borrower can claim: Why would I lie? The Gemara 
rejects this proof: No, what does he mean when he says: Nothing 
of yours is in my possession? He is saying: There were never such 
matters; i.e., the purported loan never occurred. As the Master 
says: Anyone who says: I did not borrow," is treated as one who 
says: I did not repay, and since it is known by his own admission 
that he borrowed money, he is liable to pay. 


§ The mishna teaches: But if the reluctant neighbor built another 
wall close to the wall that was built higher than four cubits, in order 
to set a roof over the room that was thereby created, the court 
imposes upon him the responsibility to pay his share for all of the 
rebuilt wall. Rav Huna says: If he built another wall close to the 
first wall that was half the length or the height of the wall that was 
built higher than four cubits, it is as ifhe built it close to the height 
and length of the entire wall.’ Since he can easily add to his wall so 
that it will be equal in length or height to the wall the neighbor 
rebuilt, he must therefore pay half the cost of the entire rebuilt 
wall. And Rav Nahman says: With regard to that which he built 
close, he built it close;" with regard to that which he did not build 
close, he did not yet build it close. Accordingly, he is required to 
pay an additional share only for the part of the wall corresponding 
to the new wall he built. 


Added wall half the height of the original wall 
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And Rav Huna concedes with regard to an attachment to the 
corner” of his house that he is not required to pay half the cost 
of the entire rebuilt wall. If he built the extension of his house 
in this manner, it is not considered as if he built it close to the 
entire wall, as it is unlikely that he will add to it. And Rav 
Nahman concedes that in a case in which he places a heavy 
beam [be‘afriza]™: on the wall that can support a roof, or carves 
into the wall indentations to fix beams in place,* then even if 
he has not yet made use of the entire height of the wall, he has 
demonstrated his desire to do so in the future, and therefore 
he must pay half the cost of the entire wall. 


§ The mishna teaches that if the builder of the first wall later 
claims that he did not receive payment from his neighbor, the 
neighbor is presumed not to have given his share of the money, 
unless he brings proof that he did in fact give money for the 
building of the wall. Rav Huna says: Even if openings in the wall 
were built on the side facing the reluctant partner and these 
openings are suited to serve as beam rests, this does not create a 
presumption" that the reluctant partner contributed his share 
to the building of the wall. And this is the halakha even if the 
builder of the wall made sills" for these openings. As the builder 
of the wall can say to his neighbor: I said to myself that when 
you will appease me and pay me for the construction of the wall, 
you might want to attach beams to it, and I do not want the 
foundations of my wall to be damaged by your fashioning new 
openings in it. Therefore, from the outset, I built the wall with 
these openings. 


With regard to the use of a neighbor’s wall, Rav Nahman says: If 
one acquired the privilege to place thin beams on his neigh- 
bor’s wall, i.e., if one had used the wall in that manner in the past 
and the owner did not protest, so the one using it can maintain 
that he had acquired from the owner the right to do so, he has 
not acquired the privilege to place thick beams there. But if he 
acquired the privilege to place thick beams on the wall, he has 
acquired the privilege to place thin beams there. Rav Yosef 
says: If he acquired the privilege to place thin beams, he also 
has acquired the privilege to place thick beams. 


With regard to an attachment to the corner - X37? 
xpa: Rashi interprets these words as a single concept, 
an addition to a house that is attached [lufta] to the house's 
wall at the corner [karna], where it is evident from the con- 
struction that he wishes merely to juxtapose the corner with 
Other commentaries understand these 
words as referring to two different elements. Tosafot, citing 
Rabbeinu Tam, explain that karna signifies an angle he creates 
at the end of the wall to indicate that he has no intention of 
extending the wall any further. Lufta denotes an indicator 
that he leaves near the top of the wall, e.g., a tapering toward 
the top that shows that he does not intend to make the wall 
any higher. Rabbeinu Hananel and the Ri Migash propose 


the neighbor's wall. 


additional interpretations. 


Beam — 119%: Most commentaries explain that this word 
relates to the height of the wall. Rashi writes that this is the 
arge beam that supports the ceiling beams. The geonim 
maintain that the word denotes a projection beneath the 
ceiling beams. Rabbeinu Yehonatan defines it as a beam, 
part of which rests on the wall and part of which protrudes 
rom it to support other beams. By contrast, Tosafot write that 
he term refers to the length of the wall, the stones at the 
end of which are not left even; rather, some of them are left 
jutting out, suggesting that the owner intends to continue 


building it further. 


Sills - whim: Rashi explains that the builder of the wall 
inserts small boards into the openings to protect the beams. 
Some commentaries explain that he constructs a small struc- 
ture of bricks around the hole (Geonim; Rabbeinu Gershom). 
Others write that the term denotes mortar, which is put into 
the opening (Geonim; Arukh). The Ramah maintains that 
the term is referring to a beam upon which other beams 
are placed. 


Acquired the privilege to place thin beams — aay) Pre: 
The early commentaries disagree about this privilege. Rashi 
and many other early commentaries explain that this privi- 
lege does not relate to a shared wall but to the right of one 
individual to use another's wall. The fact that the owner failed 
to protest indicates that he granted his neighbor the right to 
use the wall, either because he paid him for that privilege 
or simply persuaded him to grant it to him. Rabbeinu Yona 
and other early commentaries understand that this right is 
like other rights, and therefore the claimant must maintain 
that he had acquired the right and prove that he enjoyed the 
right for three full years. 

Some explain that it relates to the mishna, which is dis- 
cussing a jointly owned wall, and that the placement of thin 
beams on a wall higher than four cubits indicates that the 
neighbor paid his share of the construction of the entire wall, 
including additional height. For this reason, he is allowed to 
use it even for thick beams (Ramban, citing Rabbeinu Tam; 
Ramah). 


Indentations to fix beams in place - w37 KAYAp: 


Wall with sockets to hold beams 


Beam [afriza] — «11x: The origin of this word is not clear, 
although it seems to derive from Middle Persian and is probably 
related to the term frasp, meaning beam. 


Afriza on a wall, supporting beams 


In a case in which he places a beam or carves indentations to 
fix beams in place — W373 KAYAPI KMI: If the neighbor 
did not build another wall close to the partition wall but rather 
made grooves in that wall for the purpose of placing beams 
here, or a single groove for a large beam the length of the wall, 
hereby demonstrating that he is pleased with the construction 
of the wall, he must pay half the cost of the entire wall above the 
height of four cubits. Similarly, if he built another wall close to the 
partition wall and made grooves at its top, he must contribute to 
he construction of the entire partition wall (Jur; Sma). The Rema 
adds that the halakha is the same if he demonstrated in any way 
hat he is pleased with the entire length or height of the partition 
wall (Rambam Sefer Kinyan, Hilkhot Shekhenim 3:1; Shulhan Arukh, 
Hoshen Mishpat 157:10). 


Openings in the wall do not create a presumption — xb 392 
mpIn "7: If one extended his wall beyond a height of four cubits 
and placed beams on it pointing in the direction of his courtyard, 
and in the direction of his neighbor he prepared grooves for the 
placement of beams, which might be construed as an indica- 
tion that the neighbor contributed toward the construction of 
the wall, the neighbor has no share in the extension of the wall 
beyond four cubits. The first one can claim that he made the 
grooves to protect the wall in case the other decided to later 
contribute to its construction and use it (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 8:9; Shulhan Arukh, Hoshen Mishpat 153:19). 


If one acquired the privilege to place thin beams - prnx 
span: If one of the neighbors built the partition wall by him- 
self and the second neighbor made a groove in it and placed a 
beam there and the first neighbor did not protest, the second 
neighbor has acquired the privilege to place the beam there. It 
is even permitted for him to replace it with a thicker beam. Some 
disagree and say that he acquires the privilege only if the beams 
remained there for three years (Rema, citing Rosh and Rabbeinu 
Yona). This is in accordance with the opinion of Rav Yosef and the 
second version of Rav Nahman's statement (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 8:7; Shulhan Arukh, Hoshen Mishpat 15316). 
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This file may not 


NOTES 


Let water drip [natfei] — +393: The geonim and the Ri 
Migash explain that natfei refers to water dripping from 
the shingles in various places along the length of the roof 
and falling to the courtyard, whereas shafkhei refers to 
water draining off from a gutter and drainpipe onto one 
area of the courtyard. 


A hut whose roof is composed of willow branches — 
ANN NDIY: Rashi explains that this term refers to a 
sukka-like structure covered with willow branches. In such 
a case, the water does not drip down in isolated places, 
but rather along the entire length of the wall. Others 
expound that since the structure is not covered with 
shingles that absorb some of the water but rather with 
willow branches that release all the water, the neighbor 
might not give his consent (Rabbeinu Gershom; Responsa 
of the Geonim). The Ramah explains that a roof covered 
with willow branches drips water for an extended period 
of time. Most early commentaries contend that the 
Gemara is describing a structure with a slanted roof that 
allows rainwater to run off in a relatively strong stream. 


HALAKHA 

Acquired the privilege to let water pour — 290 PAM: 
f one acquired the privilege to let water drip from his 
house through a drainpipe into his neighbor's courtyard, 
he has the privilege to let water drip to there from his roof. 
The Shulhan Arukh states that this privilege is acquired 
immediately, whereas the Rema says that it is acquired 
by doing this for three years. He can even increase the 
strength of the flow by increasing the slope of his roof, 
provided that this does not cause greater damage to the 
courtyard (Rambam Sefer Kinyan, Hilkhot Shekhenim 8:6; 
Shulhan Arukh, Hoshen Mishpat 153210). 


Perek I 
Daf6 Amud b 


HALAKHA 

He may make use of the projections - pma wanwn: 
If one rents a room in another's house, he may use the 
outer sides of the building's walls and the projections 
from those walls up to a distance of four cubits from 
the room he rented. He may also use the garden in the 
courtyard; the Sma states that he may use only the walls 
of the garden. He may also use the yard at the back of 
the house (Rambam Sefer Mishpatim, Hilkhot Sekhirut 6:1; 
Shulhan Arukh, Hoshen Mishpat 313:1). 


LANGUAGE 


Garden [tarbatz] — yan: This word, meaning courtyard 
or garden, is most likely of Semitic origin, in the form of 
the Akkadian word tarbasu. 
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There are those who say that Rav Nahman says: If one acquired 
the privilege to place thin beams on his neighbor’s wall, he 
has acquired the privilege to place thick beams there; and if 
he acquired the privilege to place thick beams, he has acquired 
the privilege to place thin beams. This version of Rav Nahman’s 
statement accords with the statement of Rav Yosef. 


With regard to a similar matter, Rav Nahman says: If one acquired 
the privilege to let water drip" from his roof into his neighbor’s 
courtyard, he has acquired the privilege to let the water pour 
there though a drainpipe. If the neighbor did not protest about 
the water dripping from the roof into his courtyard, he would 
certainly allow him to build a drainpipe, which would limit the 
water to a single place. But if he acquired the privilege to let the 
water pour through a drainpipe into his neighbor’s courtyard, he 
has not acquired the privilege to let water drip there from his 
roof. And Rav Yosef says: Even if he acquired the privilege to let 
water pour there through a drainpipe, he also has acquired the 
privilege to let water drip there from his roof. 


There are those who say that Rav Nahman said: If one acquired 
the privilege to let water pour" through a drainpipe into his 
neighbor’s courtyard, he has acquired the privilege to let water 
drip there from his roof; and if he acquired the privilege to let 
water drip from his roof into his neighbor’s courtyard, he has 
acquired the privilege to let water pour there through a drain- 
pipe. But he has not acquired the privilege to let water drip from 
a hut whose roofis composed of willow branches" into his neigh- 
bor’s courtyard. Rav Yosef said: He has acquired the privilege to 
let water drip there even from a hut whose roof is composed of 
willow branches. The Gemara comments: Rav Yosef performed 
an action, i.e., issued a practical ruling, with regard to a hut whose 
roof is composed of willow branches, allowing the neighbor to 
let water drip from there after he had acquired the privilege to use 
a drainpipe. 


Rav Nahman says that Rabba bar Avuh says: If one rents aroom 
to another 


in a large building with many residences, the renter may make 
use of the building’s projections" and of the cavities in its 
external walls up to a distance of four cubits from his room, 
and he may make use of the thickness of the wall" in a place 
where it is customary" to do so. But as for making use of the 
building’s front garden [ betarbatz],'“ he may not do so. And Rav 
Nahman himself said: He may make use of even the building’s 
front garden. But he may not use the yard that is at the back of 
the house. And Rava said: He may use even the yard that is at 
the back of the house. 


NOTES 


Of the projections — ņa: He may use the projections protrud- Where it is customary — 13913 Dipiaa: The meaning is, where it 


ing from the wall to hang items on them even if they are four 


cubits from his apartment (Rashi). 


And of the thickness of the wall - bpian satya: Rashi explains 
that this means that he can use the top surface of the wall if his 
apartment is on the upper story. Other commentaries expound 
that he can place items in the window openings of the wall as 
long as he does not damage it (Rabbeinu Hananel; Ra’avad). 


is the custom of owners to use the thickness of the walls, since 
it would be unnecessary to say this if it were referring to the 
custom of renters (Rabbeinu Yona, citing Rabbi Shlomo min 
HaHar). 


The building's garden — 375% yaqn: Rashi notes that this refers 
to a small ornamental garden that even the owner of the apart- 
ment does not ordinarily enter; therefore, it is prohibited for the 
renter to use it. The Ra'avad states that the term does not refer to 
use of the garden itself, which was certainly not included in the 
rental, but to the use of the walls of the garden. 
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Apropos the use of a wall between neighbors, Ravina says: If one’s 
beam supporting a covering for shade" was resting on his neigh- 
bor’s wall for up to thirty" days, there is no acquired privilege for 
him to continue using it, since the neighbor can claim that he had 
assumed that the beam was there only temporarily and for that 
reason he did not protest. But after thirty days, there is an acquired 
privilege. And if it was for a sukka that was being used for the 
mitzva" on the festival of Sukkot, for up to seven days there is no 
acquired privilege for him to continue using it, since it is assumed 
that it is there for the mitzva and that after the Festival it will be 
removed. But if after seven days the neighbor did not protest, there 
is an acquired privilege for him to continue using it. And if the one 
using the beam attached it with clay, there is immediately such 
an acquired privilege. 


§ Abaye says: If there were two houses" on two sides of a public 
domain,’ this one, the owner of one of the houses, must build a 
fence for half his roof, and that one, the owner of the other house, 
must build a fence for half his roof. They must position the fences 
so that one fence is not opposite the other fence, and each one 
must add to his fence a little beyond the midway point, so that each 
one should not be able to see the activity on the other’s roof. 


The Gemara asks: Why discuss specifically the case of two houses 
on opposite sides of a public domain, considering that the same 
halakha should apply even if the two houses are separated by a 
private domain? The Gemara answers: It was necessary for Abaye 
to mention a public domain, lest you say that one neighbor can 
say to the other: Ultimately, you need to conceal yourself from 
people in the public domain. Since in any event you have to build 
a fence across your entire roof, you cannot compel me to build a 
fence on my roof. 


To counter this, Abaye teaches us that this is not so, because the 
second homeowner can say to the first in response: The public 
can see me only during the day, when pedestrians pass by, but 
they cannot see me at night. You, by contrast, can see me both 
during the day and at night. Alternatively, he can say: The public 
can see me from the street only when I am standing, but they 
cannot see me when I am sitting. You, by contrast, can see me 
both when I am standing and when I am sitting. And furthermore, 
the public can see me only when they look specifically at me, but 
they cannot see me when they do not look specifically at me, since 
the average pedestrian does not look up to see what is happening 
on the roofs. You, by contrast, can see me in any case, because you 
live opposite me. 


The Master, i.e., Abaye, said above: This one, the owner of one of 
the houses, must build a fence for half his roof, and that one, the 
owner of the other house, must build a fence for half his roof. They 
must position the fences so that one fence is not opposite the other 
fence, and each one must add to his fence a little beyond the midway 
point. The Gemara asks: Isn’t it obvious that each one must make 
a fence for half his roof? 


Two houses on two sides of a public domain — 


BACKGROUND 
va ONS Iw 


Daya mw 7%: The section of the fence that is indicated with 


the broken lines is the supplement that each party must add to 


his fence beyond the midway point. 


Two houses on two sides of a public domain 


HALAKHA 

Beam for shade - xobbunt pwa: If one of the neigh- 
bors places a beam with a covering for shade on top of the 
wall that divides two neighbors’ courtyards, during the first 
hirty days he does not acquire the privilege to leave the 
beam there because the other neighbor can claim that he 
hought that the beam had been placed there temporarily. 
But after thirty days, he acquires the privilege to leave it 
here because it is no longer considered temporary. This is 
so even before three years have passed, and even without 
he claim of a formal acquisition or gift (Sma). Similarly, ifa 

sukka is erected for the Festival, during the first seven days 

here is no presumption that the neighbor granted any 
privilege to use his wall in that manner. Once those seven 

days have passed, there is such a presumption. According 

o some (Haggahot Asheri; Ra'avad), the one using it for 
hirty days before the Festival does not acquire the privi- 
ege to continue using it until seven days after the Festival 

have passed (Rambam Sefer Kinyan, Hilkhot Shekhenim 8:7; 
Shulhan Arukh, Hoshen Mishpat 153:17). 


Two houses — O°M4 »2W: If there were two houses of equal 
height (Sma) on opposite sides of a public domain, whose 
rooftops are used, the residents of each house must build 
a fence four cubits high along slightly more than half the 
ength of the roof. The two fences must not be aligned 
directly opposite each other. The Tur, citing Rabbeinu Yona, 
writes that if the roofs were low enough for passersby to 
see onto them, there is no privacy issue with regard to 
the neighbor (Rambam Sefer Kinyan, Hilkhot Shekhenim 
3:5; Shulhan Arukh, Hoshen Mishpat 159:1). 


—— NOTES 

Up to thirty - poha “y: Until that point, the homeowner 
remains indifferent and does not protest, believing that 
the beam was placed there temporarily and will soon 
be removed. Tosafot, citing Rabbeinu Tam, write that the 
discussion here relates to the mishna, where it is unclear 
whether or not a neighbor paid his share of a joint wall. 
Consequently, if he places the beam on the wall, the 
presumption is that he did pay for the wall and has full 
partnership in it. This explains why this passage appears 
here and not in the third chapter of this tractate, which 
addresses presumptions of usage. Other commentaries 
explain that here too the issue is presumption of usage. 


If it was a sukka for the mitzva - my27 730%): The early 
commentaries ask why thirty days are allotted for a beam 
that is used to provide shade, whereas only seven days are 
allotted for a sukka that is used for the mitzva. Rabbeinu 
Yona holds that thirty days is the standard grace period, 
but since a sukka is usually taken down immediately after 
the Festival, any further delay would indicate the inten- 
tion to leave it up indefinitely. Similarly, Rashi states that 
neglecting to take down the sukka shows one's intention 
to use the same booth year after year to fulfill his mitzva. 
The Ramah and the Ra’avad explain that in the case of an 
ordinary sukka there is an acquired privilege established 
by usage of thirty days. But if the festival of Sukkot occurs 
at the end of the thirty-day period, there is no acquired 
privilege until seven days have passed from the end of 
the Festival. 


On two sides of a public domain - part mw Iy WA: 
Tosafot and Rabbeinu Yona write that this passage refers 
to a situation where the houses are a distance apart, on 
two sides of a public domain. In this case, one owner may 
make use of his roof without being aware that the other 
is observing him. But if the houses are adjacent, and each 
individual is aware if the other is observing him while he 
makes use of the roof, this concern does not apply. The Ri 
Migash understands that the case is one of rooftops that 
are used on a regular basis like a courtyard. 
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Expenditure 
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LANGUAGE 
[uzinka] - 


xp»rix: Apparently derived 


from the Middle Iranian term uzenak, meaning a price 


or expense. 


He can give an excuse — 


NOTES 
Damga y: H 


excuse that he dropped an item in the o 


(Rashi), or tha 


e can give the 
her's property 


owing to the insignificance of the barrier 


he did not realize that it was a boundary marker (Rab- 
beinu Gershom), or that he simply did no 


and entered t 


e area inadvertently. 


He was stretching himself [mamtzurei 


geonim and t 
that all he did 


pay attention 


= pr: The 


he Arukh explain that the neighbor claims 


was stretch his body, but it 


had entered t 


ooked as if he 


he other's property. Rashi (Avoda Zara 70b) 


interprets the word mamitzurei in the sense of measure- 
ment; the neighbor claims that he had to measure some- 
thing and therefore momentarily entered the other's 
space. Others explain the term mamtzurei as connected 
to the word meitzar; he was checking his boundaries. 


He is not required to attend to it - b PRR px: The 
owner of the courtyard is not obligated make a partition 
since the rooftop is used infrequently and there is no 
constant invasion of privacy (Rashi). 
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The Gemara answers: No, it is necessary in a case where one of 
them went ahead on his own and constructed" a fence on half 
his roof, lest you say that the other can say to him: Take from 
me compensation for the expenditure [uzinka],' and you build 
the entire fence, and in that way we will not invade one another’s 
privacy. Therefore, Abaye teaches us that the neighbor who built 
the fence for half his roof can say to him: What is the reason 
you do not want to build a fence? It is because the added weight 
will damage your house’s foundation. My foundation too will 
be damaged if I continue to build on my roof. 


Rav Nahman says that Shmuel says: If one’s roof is adjacent 
to his neighbor’s courtyard," he must build a fence on the 
roof four cubits high, so that he will not be able to see into his 
neighbor’s courtyard, but he is not required to build a fence 
between one roof and another roof. And Rav Nahman him- 
self says: He is not required to build a fence four cubits high 
on the roof, but he is required to build a partition that is ten 
handbreadths" high. 


The Gemara asks: For what purpose, according to Rav Nahman, 
does the neighbor have to build such a partition? Ifit is to prevent 
damage caused by exposure to the sight of others, we require 
a partition of four cubits. Ifit is to catch the neighbor as a thief, 
i.e., to set a boundary between the two properties so that any 
trespass will be construed as attempted theft, a mere partition 
of pegs suffices. And if it is to prevent kid goats and lambs 
from crossing from one roof to the other, a low partition that 
is high enough so that the goat or lamb will not be able to 
leap headlong from one roof to the other suffices. The Gemara 
answers: Actually, it is built to catch the neighbor as a thief. 
With a partition of pegs he can give an excuse" and say that 
he was merely stretching himself," but with a partition of ten 
handbreadths he cannot give such an excuse. 


The Gemara raises an objection to the opinion of Rav Nahman 
from a baraita: If his courtyard was higher than the other’s 
roof," he is not required to attend to it." What, is it not 
teaching that he is not required to attend to it at all, i.e., that he 
need not build any type of fence? The Gemara answers: No, it 
means that he is not required to attend to building a partition 
of four cubits, but he must attend to building a partition of 
ten handbreadths, as maintained by Rav Nahman. 


HALAKHA 


Where one of them went ahead and constructed — 


D377 from each other, which require proper four-cubit-high fences 


vay} 2 TH: If one neighbor waited until the other built the 
fence on half of his roof, the former cannot compel the latter to 
complete the construction to the end of the roof, even if he pays 
him (Shulhan Arukh, Hoshen Mishpat 159:3). 


If one's roof is adjacent to his neighbor's courtyard — vaB77 33 
ivan ash: If one’s roof is adjacent to his neighbor's courtyard 
and is not regularly used, the owner of the roof must construct 
a fence of four cubits on his roof to avoid damage by sight. The 
owner of the courtyard must contribute to the costs of the fence 
up to ten handbreadths (Rambam Sefer Kinyan, Hilkhot Shekhenim 
3:6; Shulhan Arukh, Hoshen Mishpat 159:2). 


But he is required to build a partition that is ten hand- 
breadths - mwy nym) ppt dar: There is no requirement to 
build a partition between two adjacent roofs of the same height 
if they are not used. Rav Nahman states that a ten-handbreadth- 
high barrier is sufficient to mark the boundary between them so 
that if one of the neighbors crosses the line he will be considered 
a thief. The Rema states that this applies only to adjacent roofs, 
even when they are occupied, but not to roofs that are distant 


(Rambam Sefer Kinyan, Hilkhot Shekhenim 3:6; Shulhan Arukh, 
Hoshen Mishpat 159:2). 


If his courtyard was higher than the other's roof - nyah is 
ivanbw 53313: If one’s courtyard is higher than his neighbor’ s roof, 
the owner of the roof must build a wall on it that is four cubits 
higher than the ground of the courtyard. If the roof is at least four 
cubits lower than the courtyard, some say that the owner of the 
roof must still build a wall four cubits higher than the ground. 
Others say that he is not required to build a wall at all (Shulhan 
Arukh, Hoshen Mishpat 160:1). 


He is not required to attend to it - b Ppp px: The Rambam 
states that if a one’s courtyard is higher than his neighbor's roof, 
the owner of the courtyard is not required to assist the other in 
the construction of the wall. Some maintain that if the courtyard 
is less than ten handbreadths higher than the roof, its owner must 
contribute to the construction of the wall up to ten handbreadths 
from ground level. The Gra holds that the Rambam agrees with 
this (Rambam Sefer Kinyan, Hilkhot Shekhenim 3:7; Shulhan Arukh, 
Hoshen Mishpat 160:2). 
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It was stated that amora’im disagree about the following case: 
If there are two adjoining courtyards,” one higher than the 
other, Rav Huna says that the owner of the lower courtyard 
builds the wall separating the courtyards from his level and 
upward, and the owner of the upper courtyard builds the wall 
from his level and upward. And Rav Hisda says: The owner of 
the upper courtyard assists the owner of the lower courtyard 
and builds" from below, even including that part of the wall 
which is opposite the lower courtyard. 


The Gemara notes that it is taught in a baraita in accordance 
with the opinion of Rav Hisda: If there were two adjoining court- 
yards, one higher than the other, the owner of the upper court- 
yard cannot say: I will build from my level and upward, but 
rather he assists the owner of the lower courtyard and builds 
from below. And if his courtyard is higher than the roof of 
his neighbor, he is not required to attend to it. The owner of 
the upper courtyard need not build a partition because people do 
not ordinarily use their roofs. 


§ Itis related that two people were living in a two-story building; 
one was living in the upper story, and one was living in the 
lower one. The lower story began to collapse, its walls sinking 
into the ground to the point that it was no longer fit for dwelling. 
The owner of the lower story said to the owner of the upper 
story: Come and let us demolish the whole building and rebuild 
it together. The owner of the upper story said to him: I am 
living comfortably and am under no obligation to rebuild your 
residence. 


HALAKHA 


Two courtyards one higher than the other — it nism nw 
wa moynb: If there are two adjacent courtyards, one higher than 
the other, the two owners must jointly pay for the construction 
of a partition wall. Earth must be removed from the ground of 
the upper courtyard to the thickness of half a handbreadth, so 
that the wall will be built on land belonging to both of them. 
The wall is built to a height of four cubits above the ground of 


the upper courtyard, in accordance with the opinion of Rav 
Hisda. The Rema, citing Rabbeinu Yona, writes that there is no 
fixed measure and that the neighbor with the lower courtyard 
must pay only until the point of the wall’s height at which he 
can no longer see into the upper courtyard of his neighbor 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 3:7; Shulhan Arukh, 
Hoshen Mishpat 160:3). 
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The owner of the lower story said to him: I will dismantle the 
structure and rebuild it. The owner of the upper story said: But 
then I will have no place to live while you are renovating. The 
owner of the lower story said to him: I will rent a place for you 
to live for the duration. The owner of the upper story said to him: 
I do not want to bother with moving. The owner of the lower 
story said to him: But I cannot live in my apartment in this condi- 
tion, as the walls have sunk into the ground. The owner of the 
upper story said to him: That is not my problem. Crawl on your 
stomach to go in, and crawl on your stomach to go out. 


Rav Hama said: By law, the owner of the upper story can 
prevent" his downstairs neighbor from rebuilding. The Gemara 
comments: And this statement applies only when the beams 
supporting the second story have not reached lower than ten 
handbreadths from the ground. But if those beams have reached 
lower than ten handbreadths from the ground, the owner of the 
lower story can say to the owner of the upper story: Below ten 
handbreadths is my domain and my domain is not bound to 
you to support your residence. 


NOTES 


Two courtyards — niv¥n nw: The commentaries agree that 
this case relates to the issue of invasion of privacy rather than 
the issue of use of the wall. Consequently, most commentar- 
ies maintain that the upper courtyard is not four cubits higher 
than the lower one, and therefore activity in the upper area 
can be seen from the lower area. Similarly, the geonim write 
that in a case where the ground level of the upper courtyard is 
four cubits higher than that of the lower courtyard, the owner 
of the lower one is not required to participate in any costs. 
By contrast, the Ramah explains that the passage does not 
concern the issue of invasion of privacy. Rather, the neighbor 
with the lower courtyard benefits from the construction of 
the wall because he can use it and because it prevents items 
from falling into his courtyard from above. For these reasons, 
he is required to participate in the costs. 


The upper one assists the lower one and builds — by 
min mon yma: Rashi explains that the owner of the lower 
courtyard must also assist in bui ding the part of the wall that 
is opposite the upper courtyard. But most early commentaries 
maintain that he is required to contribute only to the height 
of four cubits above his own courtyard. The owner of the 
upper courtyard alone pays for any additional construction 
(see Rambam). 


BACKGROUND 
Two courtyards one higher than the other - it nisn nw 
a nyw: Rashi states that the owner of the lower courtyard 
builds wall A at his own expense and contributes to the con- 
struction of wall B, which he builds together with the owner 
of the upper courtyard on top of wall A. 


Two adjoining courtyards, one higher than the other 


HALAKHA 

By law the neighbor can prevent - 23% xp X273: If two 
people are living in a two-story building, one in the upper 
story and one in the lower one, and the beams supporting 
the upper story begin to sink, the owner of the lower story 
cannot force his upstairs neighbor to demolish the whole 
building and rebuild it, even if he offers to pay for the entire 
project and cover the rent of his neighbor during the time 
of reconstruction. This halakha applies even if the upstairs 
neighbor is not living in the upper story but rather using it 
o store wood or straw. It applies only if the beams did not 
sink more than ten handbreadths below the ground; but 
if they sink more than ten handbreadths, the owner of the 
ower story can demolish the structure and rebuild it at his 
own expense. According to the Rema, if the house sinks into 
he ground, so that the height of the lower story is less than 
en handbreadths, the owner of the lower story can force 
his upstairs neighbor to vacate the building so that it can 
be rebuilt, and he can also require him to contribute to the 
construction costs (Rambam Sefer Kinyan, Hilkhot Shekhenim 
4:6; Shulhan Arukh, Hoshen Mishpat 164:2). 
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HALAKHA 


If they made a stipulation with each other - 133 uox 
YTT: If the owners of the two stories stipulated with each 
other from the outset that should the beams supporting 
the upper story sink they would rebuild the house, and 
the ceiling of the lower story sunk to such an extent that 
one could no longer bring in a medium-sized bundle 
of reeds on his head, they must dismantle the house 
and rebuild it. This is in accordance with the opinions of 
Rav Nahman and Rav Huna, son of Rav Yehoshua (Ram- 
bam Sefer Kinyan, Hilkhot Shekhenim 4:7; Shulhan Arukh, 
Hoshen Mishpat 164:2). 


He built a wall outside the windows of his neighbor - 
PIAA ND NINN KPE 92a: One who has windows in 

his wall can prevent his neighbor from building a wall in 

front of them. This is so even if the neighbor promises to 

make him new windows higher up on his wall, to build 

the whole wall anew, or even to rebuild his entire house. 
Furthermore, this halakha holds even if the structure is 

used only to store straw or wood, but only if it would 

present a hardship to the owner of the windows to 

move out during the period of construction. Otherwise, 
he must accede to his neighbor (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 7:8; Shulhan Arukh, Hoshen Mishpat 
154:13). 


BACKGROUND 

One new wall - xm XIN: Rashi explains that the new 
mortar on the new part of the wall does not adhere well 
to the old mortar. Furthermore, over time the stones of an 
old wall begin to slant in accordance with the weight of 
the stones resting on top of them and the type of ground 
on which the wall stands. Consequently, a new section of 
wall does not join well with older sections, and the entire 
structure becomes unstable. 
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To what extent — maa 1Y: If neighbors agree that if their house 
sinks into the ground they will both contribute to its reconstruc- 
ion, how much must the house sink before the resident of the 
upper story is required to pay? Presumably, a minor shift in the 
house is not that bothersome and could be ignored. The height 
of a room must be the sum of half the length and half the width 
(Rashi). Rabbeinu Gershom explains that the Gemara is asking 
o what height the resident of the lower story can demand that 


he house be raised. 


Bundles of reeds of Mehoza — stint xn: The Ramah 
writes that this measurement was specific to the location where 
he statement was performed, and that every place has to base 


The Gemara further comments: And this statement, that the 
owner of the upper story can prevent his downstairs neighbor 
from rebuilding, applies only when they did not stipulate with 
each other that if the house sinks they will rebuild the house anew. 
But if they made such a stipulation with each other," they must 
dismantle the house and rebuild it. 


The Gemara asks: And if they made such a stipulation with 
each other, to what extent" must the ceiling of the lower story 
drop before they implement the stipulation? The Sages said 
before Rabba in the name of Mar Zutra, son of Rav Nahman, 
who said in the name of Rav Nahman: Like that which we 
learned in a mishna (98b): If one takes upon himself to build 
a house for another person, without stipulating its dimensions, 
its height must be equal to the sum of half its length and half 
its width. Rabba said to them: Did I not tell you not to hang 
empty pitchers on Rav Nahman, meaning not to attribute foolish 
opinions to him? Rather, this is what Rav Nahman said: As 
people normally live, and no more. And how much space is 
that? Rav Huna, son of Rav Yehoshua, said: The ceiling of the 
lower story must be high enough so that one could bring in 
bundles of reeds of the type made in Mehoza" and be able to turn 
around. 


It is further related that a certain man built a wall outside the 
windows of his neighbor." The neighbor said to him: You are 
blocking the light with your wall and darkening my house. The 
one who built the wall said to him: I will seal your windows here 
and make new windows for you in your wall above the wall that 
I am building. The neighbor said to him: By doing so you will 
damage my wall. The one who built the wall said to him: I will 
demolish your wall until the level of the windows and rebuild 
it, and then I will make windows for you in the new part of 
the building above my wall. The neighbor said to him: A wall 
that is old at the bottom and new at the top will not endure. 


The one who built the wall said to him: I will demolish the wall 
until the ground and entirely rebuild it, and then I will make 
windows for you in it above my wall. The neighbor said to him: 
One new wall’ in an old house will not endure. The one who 
built the wall said to him: I will demolish your entire house and 
put windows in the new building that I will erect in its place. The 
neighbor said to him: But in the meantime I will have no place 
to live. The one who built the wall said to him: I will rent a place 
for you to live. The neighbor said to him: I do not want to bother 
with moving. Rav Hama said: By law, the neighbor can prevent 
him" from building the wall. 


The Gemara asks: This case is identical to that case; this case is 
very similar to the previous case of the owner of the upper story 
who can prevent the owner of the lower story from rebuilding. 
Why do I need this additional case? The Gemara answers: This 
teaches us that even if he uses the house only for storing straw 
and wood, he can still maintain that blocking the light causes him 
damage and can prevent the neighbor from erecting the wall. 


NOTES 


the measurement on large items that are ordinarily carried into 
homes. 


By law the neighbor can prevent him - Aaya xp p74: The 
early commentaries state that this halakha applies only when 
the party preventing the building has a good reason for doing 
so. But if the structure being blocked by the wall was empty and 
unused, the owner of the structure cannot protest, without stat- 
ing a cogent reason, if his neighbor offers to completely rebuild it. 
Such behavior is termed conduct characteristic of Sodom and we 
compel people to refrain from such conduct (Ramah). By contrast, 
the Ra'ah writes that an individual can never be compelled to 
have his structure destroyed. 
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I am building on my property — x333 xp 72: If brothers 
divided a courtyard that they received as an inheritance and 
assessed the value of the building and the trees in each portion 
but not that of the open space, and one brother received the 
garden and the other a portico, it is permitted for the one who 
received the garden to build a wall in front of the other's portico 
even though it will block the sunlight, according to the opinion of 
Rav Hama. If they made a general assessment without specifying 
any particular values, it presumably includes the value of using 
he open space in the courtyard; therefore, the one who received 
he garden may not build a wall in front of his brother's portico 
Rambam Sefer Kinyan, Hilkhot Shekhenim 7:10; Shulhan Arukh, 


Hoshen Mishpat 154:27, and Shakh there). 


One of them taking a vineyard - O13 mw by om TMN: If two 
brothers divided an inheritance, one receiving an orchard and the 


The Gemara further relates: There were two brothers who divided 
their father’s estate between them. One received a hall [aspelida ]™ 
in his share and one received a garden. The one who received 
the garden went and built a wall in front of the opening of the 
hall. His brother said to him: You are blocking the light with your 
wall and darkening my house." The one who received the garden 
said to him: I am building on my property." Rav Hama said: By 
right he said that to him, as it is permitted for him to build there. 


Ravina said to Rav Ashi: In what way is this different from that 
which is taught in a baraita: If two brothers divided their father’s 
estate between them, one of them taking a vineyard" and the other 
one taking a grain field, the owner of the vineyard has the right 
to an area four cubits wide in the grain field" for the purpose of 
working the vineyard, since it was on that condition that they 
divided the estate. Why in this case does the owner of the hall not 
have the right to make use of the light coming in from the garden? 


Rav Ashi said to him: There, the reason is that they made an assess- 
ment with each other with regard to the value of the fields, arrang- 
ing for compensation if one received more than the other, and they 
took the work area into account. Ravina asked: But what did they 
do here? Did they not make an assessment with each other? Are 

we dealing with fools, that this one took the valuable hall and the 

other one took the much less valuable garden without making an 

assessment with each other? Rav Ashi said to him: Although 

they assessed with each other the value of the bricks, the beams, 
and the boards," they did not assess with each other the value of 
the airspace. With regard to that, each one retained full rights to his 

respective airspace. 


The Gemara says: And let the one who received the hall say to the 
other: Initially, you gave me a well-lit hall; now you are making it 
into a small dark room [idrona].' Rav Shimi bar Ashi said: He 
gave him only a place that is called a hall by name,’ that is, a place 
that is called a hall even though it is no longer used that way. 


Rav Ashi continues: Isn’t it taught in a baraita: In the case of 
one who says to another: I am selling you a beit kor® of dirt," it 
becomes his even if it is only a letekh,' i.e., a half-kor, and the sale 
is not void, because he sold him only a place that is called a beit 
kor by name. The Gemara comments: And this ruling applies only 
as long as the land he is selling him is actually called" a beit kor. 
Similarly, ifhe says to him: I am selling you an orchard, it becomes 
his even if it lacks pomegranates, because he sold him only a 
place that is called an orchard by name. The Gemara comments: 
And this applies only as long as the land he is selling is actually 
called an orchard. And similarly, ifhe says to him: I am selling you 
a vineyard, it becomes his even if it lacks grapevines, because 
he sold him only a place that is called a vineyard by name. The 
Gemara comments: And this applies only as long as the land he is 
selling is actually called a vineyard. 


HALAKHA 


other a field of grain, the one who inherited the orchard receives 
four cubits in the grain field alongside his orchard. This need not 
be stated explicitly, as it is something that is well known (Ram- 
bam Sefer Kinyan, Hilkhot Mekhira 24:10; Shulhan Arukh, Hoshen 
Mishpat 173:4). 


A beit kor of dirt — 39X 113 m3: If one says to his fellow: | am 
selling you a beit kor of dirt, the sale is valid even if the parcel of 
land is smaller than that, provided that the seller can prove that 
the parcel in question is actually called a beit kor. Similarly, if one 
sells a vineyard, the sale is valid even if it lacks grapevines, as long 
as the seller can prove that the place is actually called a vineyard. 
Similarly, if one sells an orchard, the sale is valid even if it lacks 
pomegranates, provided that the seller can prove that the place is 
actually called an orchard (Rambam Sefer Kinyan, Hilkhot Mekhira 
28:14; Shulhan Arukh, Hoshen Mishpat 218:17—-18). 


— NOTES 
A hall - xposor: Rashi explains that this refers to a 
beautiful hall. The Arukh says it is a cave. Many early com- 
mentaries maintain that the structure under discussion is 
a well-lit portico that is completely open on one side. 


You are darkening my house — by Daxa xp: Tosafot 
state that the wall does not completely block the light 
but leaves the place much darker than it had been 
before the wall was built. Rabbeinu Tam maintains that 
he issue here is not the blocking of light but of the hall 


owner's field of vision (see Tosafot). 


Four cubits in the grain field — wm TIWI nN yan: 


These four cubits are for the animals and tools needed 


o work the vineyard, so that the owner can easily enter 
and plow the area (Rabbeinu Gershom; Rashi). The Ritva 
writes that this does not mean that he receives an extra 
our cubits, but that he is entitled to use these four cubits 
or his work. 


They assessed with each other the value of the bricks, 
the beams, and the boards — wa aa T bys 
sytim: If they made a general assessment, they Certainly 
considered the airspace in the evaluation, and rights 
o the space cannot be denied him (Rabbeinu Yona; 
Ra’ah). 


And this applies as long as the land he is selling him 
is actually called — yma Km: Tosafot add two restric- 
ions to the matter. One is that the buyer has to know 
hat the seller has a place called by this name. If he does 
not, the purchase is considered as having been made in 
error. Another is that the price has to be reasonable and 
based on the size and quality of the land. Others add that 
he seller has to have said: This beit kor; but if he said: A 
beit kor, the buyer can demand that measure of land. 


LANGUAGE 
Hall [aspelida] - KTHY: Some link this term to the 
Greek onndáðov, spéladion, meaning a small cave. Oth- 
ers suggest it is connected to anic, psalis, or the geni- 
tive form Wadi8oe, psalidos, meaning a store, a booth, or 
a place under a vault. 


Small room [idrona] — 31x: Apparently related to 
the Persian term andarōn, which refers to the inside of 
a room. This is the source of the Aramaic term for an 
inner chamber. 


Letekh — 1: This word is already found in the Bible 
(Hosea 3:2) although its meaning there is uncertain. A 
letekh is a dry measure of fifteen sea, or a half-kor. As 
a measurement of land, it refers to the area in which a 
letekh of seed is planted. A beit letekh has a fixed measure: 
Approximately 37,500 square cubits, a cubit being about 
half a meter. 


BACKGROUND 


Name - s/w: That is to say, when the seller does not 
specify the item he is selling but uses the name that peo- 
ple commonly use, the buyer cannot claim that he did 
not receive what had been agreed upon. Parcels of land 
or buildings are usually called by such names, because 
at some point in the past they had larger dimensions 
or had been used in a particular way. Even if over time 
the names no longer corresponded to reality, they were 
nevertheless kept. In our times as well, people call their 
homes or property by certain names despite the fact that 
the name no longer accurately describes the property. 


Beit kor — 43 m3: A beit kor is the space needed for the 
sowing of a kor, or 30 sea, of grain. The space required 
for the sowing of a se‘ is 2,500 square cubits. A beit kor 
is therefore an area of 75,000 square cubits, which is 
approximately 18,750 sq m. 
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HALAKHA 
Brothers who divided — pon Px: If two brothers 
divided their father's estate and neither paid anything in 


order to receive his share (Sma), neither retains a right-of- 


way through the other's property, nor the right to erect a 
ladder, nor the right to pass an irrigation channel, even if 
such was the arrangement when the father was still alive, 
in accordance with the opinion of Shmuel (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 2:12; Shulhan Arukh, Hoshen 
Mishpat 173:3). 


A promissory note by orphans against which a receipt 
was produced - x137 aby pat art x ww: If orphans 
inherited a promissory note from their father, and the 
debtor produced a receipt against the note, the orphans 
cannot collect the debt since there is a receipt. The note 
itself is not torn up because upon reaching adulthood, the 
orphans might be able to bring proof that the receipt was 
forged. Because the receipt was not produced during the 
father's lifetime, the court suspects it is a forgery. This is in 
accordance with the opinion of Rav Hama and Mar Zutra, 
son of Rav Mari. The early commentaries disagree as to 
whether this halakha applies only when the debt became 
due during the father's lifetime and witnesses attest that 
the father demanded his money, but if the debt did not 
become due during the father’s lifetime, the note is torn 
up immediately (Ramah; Shakh); or whether it applies even 
if the father died before the debt became due (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 17:8; Shulhan Arukh, 
Hoshen Mishpat 108:16). 


NOTES 


Nor windows - nixon xr: They cannot challenge each 
other about a wall blocking light in front of a window 
(Rashi). Some commentaries explain that this does not 
refer to the blocking of light, but is stating that they are 
treated like two people who jointly buy a courtyard and are 
thereby subject to all of the halakhot governing invasion of 
privacy. Therefore, they must block windows that infringe 
on the other's privacy. 


Ladders -— ninyo: If one of them inherits an upper story, he 
may not stand a ladder in the other's courtyard in order to 
reach his dwelling (Rashi). Rabbeinu Yona explains that he 
may not do so even for temporary use. Josafot maintain that 
his would be the same point stated earlier, that neither one 
has the right-of-way to the other's dwelling. Consequently, 
Tosafot explain this clause to mean that one may not lean 
a ladder against the other's wall even though it stands on 
his own property. The Meiri explains that the brother who 
inherits the lower story is entitled to build around the ladder 
even though it impinges on the other's ability to ascend 
o his dwelling. 


Water channel - oram max: If the water channel irrigating 
one brother's field flows through the other's property, the 
atter can block it (Rashi). 
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The Gemara rejects this argument: Are these cases comparable? 
There, the seller can say to the buyer: I sold you only a place that 
is called that by name; here, the one who received the hall can 
say to his brother: I took this portion as my share on condition 
that I would live there the way our fathers lived there, and that 
you would not change that by blocking the light entering through 


the windows. 


With regard to Rav Hama'’s ruling that it is permitted for the 
brother who received the garden to build a wall in front of the 
hall, they said to him, 


i.e., Mar Yenuka and Mar Kashisha, sons of Rav Hisda, said 
to Rav Ashi: The Sages of Neharde’a follow their usual line of 
reasoning, as Rav Hama, who was from Neharde’a, issued his 
ruling in accordance with the opinion of Shmuel, who was also 
from that city. As Rav Nahman says that Shmuel says: In the case 
of brothers who divided" their father’s estate, they do not have 
a right-of-way against each other. Although the father would 
traverse the outer field from the inner field to access the public 
domain, the brother who received the inner field as an inheritance 
does not have the right to traverse his brother’s outer field. 


Shmuel continues: Nor do they have the right of windows" 
against each other, i.e., the right to prevent the other from build- 
ing a wall facing his windows; nor do they have the right of lad- 
ders" against each other, i.e., the right to set up a ladder in the 
other's property in order to get to his own; nor do they have 
the right of a water channel" against each other, i.e., the right to 
pass a water channel through the other's property. And be careful 
with these, since they are established halakhot. Rava says: The 
brothers do have all of the aforementioned rights. Rav Hama 
agrees with Shmuel’s opinion, that each brother can do as he 
pleases on his own property without the other one preventing 
him from doing so. 


Since Rav Hama’s rulings were mentioned, the Gemara cites 
another halakhic ruling in his name. There was a certain promis- 
sory note inherited by orphans from their father, stating that 
somebody owed them money, against which a receipt was pro- 
duced" by the borrower, stating that the debt was already paid. 
Rav Hama said: We cannot use the note to collect the debt on 
behalf of the orphans, nor can we tear it up. The Gemara explains: 
We cannot collect with the note because a receipt against it 
was produced by the borrower; and we cannot tear the note up 
because perhaps when the orphans grow up they will bring 
proof that the receipt was forged and undermine it. 


Rav Aha, son of Rava, said to Ravina: What is the halakha? 
Ravina said to him: In all the cases in this discussion, the halakha 
is in accordance with the opinion of Rav Hama, except for the 
case of the receipt, because we do not presume that the wit- 
nesses are liars. Since witnesses signed the receipt, the court 
trusts that the debt was paid and they tear up the promissory note. 


Mar Zutra, son of Rav Mari, said: In this case as well, the 
halakha is in accordance with the opinion of Rav Hama, because 
the validity of the receipt is in doubt. As, ifit is so that it is a valid 
receipt, the borrower should have produced it during their 
father’s lifetime. And since he did not produce it at the proper 
time, we learn from this that he may have forged it. Even though 
this is not an absolute proof, it is sufficient reason not to tear up 
the promissory note. 
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MI S H N A The residents of a courtyard can compel 


each inhabitant of that courtyard to finan- 
cially participate in the building of a gatehouse™” and a door to 
the jointly owned courtyard." Rabban Shimon ben Gamliel 
disagrees and says: Not all courtyards require a gatehouse, and 
each courtyard must be considered on its own in accordance 
with its specific needs. Similarly, the residents of a city can com- 
pel each inhabitant of that city to contribute to the building 
of a wall, double doors, and a crossbar for the city." Rabban 
Shimon ben Gamliel disagrees and says: Not all towns require 
a wall. 


With regard to this latter obligation, the mishna asks: How 
long must one live in the city" to be considered like one of 
the people of the city and therefore obligated to contribute to 
these expenses? Twelve months. But if he bought himself a 
residence in the city, he is immediately considered like one 
of the people of the city. 


G E M ARA The Gemara asks: Is this to say that 


making a gatehouse is beneficial? But 
wasn't there that pious man, with whom the prophet Elijah? 
was accustomed to speak, who built a gatehouse, and after- 
ward Elijah did not speak with him again? The objection to the 
building of a gatehouse is that the guard who mans it prevents 
the poor from entering and asking for charity. The Gemara 
answers: This is not difficult: This, the case presented in the 
mishna, is referring to a gatehouse built on the inside" of the 
courtyard, in which case the poor can at least reach the court- 
yard’s entrance and be heard inside the courtyard; that, the story 
of the pious man and Elijah, involves a gatehouse that was built 
on the outside of the courtyard, completely blocking the poor’s 
access to the courtyard’s entrance. 


And if you wish, say instead that in both cases the gatehouse was 
built outside the courtyard, and yet this is not difficult: In the 
one case, there is a door to the gatehouse, so that the poor can- 
not be heard inside the courtyard, while in the other case there 
is no door. Or if you wish, say that in both cases there is a door, 
and still this is not difficult: In the one case, there is a key’ 
needed to open the door, and the key is not available to the poor 
people, whereas in the other case, there is no key needed. Or if 
you wish, say that in both cases there is a key needed, and even 
so this is not difficult: In the one case the key is on the inside, 
so that the poor cannot reach it, while in the other case of the 
mishna, the key is on the outside. 


| HALAKHA 


Building a gatehouse and a door to the courtyard — mad 
aynh nbn ayw ma: The residents of a courtyard can compel 
each other to build a gatehouse for the courtyard and to build 
other items required for the courtyard or customarily found 
there. They cannot compel each other to pay for ornaments 
or other unnecessary items (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 5:1; Shulhan Arukh, Hoshen Mishpat161:1). 


Building of a wall...for the city - Tin wh mud: The resi- 


dents of a city can compel each to contribute to the building of 
a wall, double doors, and a crossbar for the city. Moreover, the 
minority can force the majority to do so (Rabbeinu Yeruham) 
even if the town is not on the border (Sma), in accordance 
with the opinion of the anonymous first tanna (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 6:1; Shulhan Arukh, Hoshen Mishpat 
1631). 


How long must one live in the city - wa xm maa: If one 
lives in a city for twelve months or buys a house in a city, 
he is considered one of the residents of the city and can be 
compelled to contribute to all the municipal costs. The Rema 
adds that if one rents a house in a city and demonstrates that 
he wishes to live there permanently, or if he rents a house 
for twelve months in advance, he is immediately considered 
a resident. If he did not rent or buy a house in the city but 
received a dwelling as a gift or as an inheritance, he is not 
considered a resident until he demonstrates that he wishes to 
be one (Rambam Sefer Kinyan, Hilkhot Shekhenim 5:6; Shulhan 
Arukh, Hoshen Mishpat 163:2 and Sma there). 


—_——_ nomes _§_—__— 
Gatehouse - yw ma: Rabbeinu Gershom, Rashi, and others 
explain that this structure houses a guard who prevents the 
public from entering the courtyard. 


On the inside — »x1419: If the gatehouse is built outside the 
courtyard and the guard does not permit outsiders to enter, 
the cry of the poor will not be heard inside; but if the gate- 
house is built inside, the poor can stand at the entrance and 
call out (Ri Migash; Ramah). Rabbeinu Gershom and Rashi 
understand this in the opposite manner: If the gatehouse is 
outside the courtyard, the poor person can pass through it 
to the entrance of the courtyard and call out; but if it is inside 
the courtyard, it muffles the sound of his voice. The Ra’avad 
proposes that if the gatehouse is outside, the poor person is 
not deterred from reaching the courtyard entrance since he 
knows it is only a gatehouse. If it is inside, it looks like a private 
house and he avoids going in. 


Gatehouse - ww ma: A datehousel isa 3 small structure built at 
the entrance to a courtyard which forces people to stop before 
entering that area. It is generally open in front, with the gate 
to the courtyard forming the rear wall. If the courtyard has a 
guard, he often sits in the gatehouse. 


Gatehouse of ancient palace in Amman, Jordan 


Key - nmnia: 


Key from the bar Kokheva period 


-PERSONALITIES 
Elijah - we: In many places in the Talmud and the midrash, 
Elijah the prophet appears to people, especially to the Sages, 
and resolves their dilemmas. As stated in 11 Kings 2:1, Elijah did 
not die, and he continues to serve as an emissary of God. On 
the one hand, he is the zealous angel of the covenant. On the 
other hand, he alleviates problems in the world. 
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NOTES 


They collect based on the number of people - niwa) 2 
paja: The question here is whether the main concern with 
potential assaulters is that they might harm people, in which 
case they collect based on the number of people; or that 
they might loot, in which case they collect based on wealth 
(Ritva). 


They collect based on the proximity of the houses — 
Dna VP b: Most early commentaries explain that the 
invading troop that comes to loot stops first at the houses 
close to the wall. Consequently, the houses further away from 
the wall are less vulnerable. Tosafot explain that this does not 
mean that they collect based exclusively on proximity to the 
wall, as wealth is also taken into account. This is because an 
empty house near the wall will not be looted. The Ri Migash 
states that the collection is based primarily on wealth but that 
proximity is also a factor. The Ramah expresses an altogether 
different opinion. He concludes that those further away 
from the city center must pay more because their location 
demands the building of a longer wall to encompass their 
properties. Consequently, the residents who pay more are 
those who live further from the center and those with big- 
ger homes. 


HALAKHA 


Based on what do they collect — pais ma 9: With regard to 
funds collected from the residents of a city for the building of 
a wall, some say that the collection is based on the proximity 
of the houses to the wall so that those people who live closer 
to the wall pay more, in accordance with the later version o 
Rabbi Yohanan's statement (Rif). The Ri Migash rules that the 
individual's worth is also taken into account. Consequently, 
if two homeowners are equally wealthy and live at equa 
distances from the wall, they pay the same amount of wal 
tax. If a poor person with no means lives near the wall and a 
wealthy person lives farther away, only the latter is required 
to pay. If two people are of equal means, but live at differen 
distances from the wall, the one who lives closer pays more. 
This is in accordance with both versions of Rabbi Yohanan’s 
statement (Rambam Sefer Kinyan, Hilkhot Shekhenim 5:4; 
Shulhan Arukh, Hoshen Mishpat 163:3). 
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§ The mishna teaches that the residents of a courtyard can com- 
pel each inhabitant of that courtyard to financially participate in 
the building of a gatehouse and a door to the jointly owned 
courtyard. It is taught in a baraita that Rabban Shimon ben 
Gamliel says: Not all courtyards require a gatehouse. Rather, a 
courtyard that adjoins the public domain requires a gatehouse 
to prevent people from peering in. But a courtyard that does not 
adjoin the public domain does not require a gatehouse. The 
Gemara asks: And why don’t the Rabbis make this distinction? 
The Gemara answers: Even if a courtyard does not adjoin the 
public domain, people in the public domain sometimes are 
forced toward the courtyard due to crowding in the public domain, 
and come and enter the courtyard. 


§ The mishna teaches that the residents of a city can compel 
each inhabitant of that city to contribute to the building of a 
wall, double doors, and a crossbar for the city. The Sages taught 
in a baraita: The residents of a city can compel each inhabitant 
of that city to build double doors and a crossbar for the city. 
And Rabban Shimon ben Gamliel says: Not all cities require a 
wall. Rather, a city that adjoins the state border requires a wall, 
whereas a city that does not adjoin the state border does not 
require a wall. The Gemara asks: And why don’t the Rabbis make 
this distinction? The Gemara answers: Even if a city does not 
adjoin the border, it sometimes happens that invading troops 
come into the area. Therefore, it is always good for a city to be 
protected by a wall. 


With regard to this issue, Rabbi Elazar’ asked Rabbi Yohanan:? 
When the residents of the city collect money to build a wall, do 
they collect based on the number of people" living in each house, 
or perhaps they collect based on the net worth of each person?" 
Rabbi Yohanan said to him: They collect based on the net worth 
of each person, and Elazar, my son, you shall fix nails in this, i.e., 
this is an established halakha, and you must not veer from it. 


There are those who say that Rabbi Elazar asked Rabbi Yohanan: 
When they collect money to build a wall, do they collect based 
on the proximity of the houses" to the wall, so that those people 
who live closer to the wall pay more? Or perhaps they collect 
based on the net worth of each person. Rabbi Yohanan said to 
him: They collect based on the proximity of the houses to the 
wall, and Elazar, my son, you shall fix nails in this. 


PERSONALITIES 


Rabbi Elazar — ahs va: In the Gemara, citations of Rabbi 
Elazar with no patronymic refer to Rabbi Elazar ben Pedat, a 
second-generation amora in Eretz Yisrael. In many cases in 
he Gemara, he is referred to as Rabbi Eliezer, but this is prob- 
ably a textual corruption. He was born in Babylonia, where 
he was a student of both Rav and Shmuel. In his youth, he 
immigrated to Eretz Yisrael, where he married and became one 
of Rabbi Yohanan’s most important students. The connection 
between them was so close that at times the Gemara raises a 
contradiction between the statement of one and the statement 
of the other, under the assumption that it was unlikely that 
hey would hold different opinions in matters of halakha. This 
relationship is reflected by Rabbi Yohanan'’s referring to Rabbi 
Elazar as: My son. 


Rabbi Yohanan — jam¥ +37: Rabbi Yohanan bar Nappaha was 
one of the greatest amora‘im. His statements are fundamental 
components of both the Jerusalem Talmud and the Babylo- 
nian Talmud. He resided in Tiberias and lived to an advanced 
age. Almost nothing is known of his family background. He 
was orphaned at a young age, and although his family appar- 


ently owned considerable property, he devoted virtually all 
of his resources to the study of Torah. He eventually became 
impoverished. 

In Rabbi Yohanan's youth, he had the privilege of studying 
under Rabbi Yehuda HaNasi, the redactor of the Mishna, but 
most of his Torah study was accomplished under Rabbi Yehuda 
HaNasi’s students: Hizkiyya ben Hiyya, Rabbi Oshaya, Rabbi 
Hanina, and Rabbi Yannai, who lavished praise upon him. In 
time, he became the head of the yeshiva in Tiberias, at which 
point his fame and influence increased greatly. 

For a long time, Rabbi Yohanan was the leading rabbinic 
scholar in the Jewish world, in Eretz Yisrael as well as in Baby- 
lonia, where he was respected by the Babylonian Sages. Many 
of them came to Eretz Yisrael and became his outstanding 
students. He was a master of both halakha and aggada. In 
recognition of his intellectual and spiritual stature, the halakha 
follows his opinion in almost every case, even when Rav or 
Shmuel, the preeminent amora’im of Babylonia, whom he 
treated deferentially, disagreed with him. Only in disputes with 
his teachers in Eretz Yisrael, such as Rabbi Yannai and Rabbi 
Yehoshua ben Levi, does the halakha not follow his opinion. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


PINY KPVT DT TOW) TTD I 
MVD DY x) par: woo wry OK 
Dp pay bing DDR” INST 
xoma way mpry) Kong? wx) 
Yin: ana vna ma sana XAT 
bing pay pry or now by WK 

Rpa 


bw omwyid DDN INP IT NYY 
Ta im bor pay ding - mpy 
Dy wye oT by pan - vyraw bin 
pw by Kb- pan ony pty bw 

ayw Draw 


AY N AN ITT PAPY NIN 3 
IK” KTA > KDN xb KAYO nen 
it "min a” DRA T Tin 

ombaas wy min 


Perek | 
Daf8 Amuda 


sap wh wy Daan Paba by 
TDI it- "AIIM IN” KIJ WITS ay 
na thy - bn wy’ ew 

miei AN NDD 


PINKAS NDT NTE 13 YM 37 
MAY pny? va jana 31 > wax 
PANS AN) MODITN MI TIN ATK 


bp Day 33M IN” DNIT MINTS 
WITT 297 mw TOS "Pa OTP 
aywa oor obiy bw ianen ma 
yp ywitp bp - Day sana DNY 
py nan - "qos aan ony gpa 
opn nna on “pada by 
sinh nya nyam wh vyn 
aa win) - PONI KY” TA 

Dipa by yninata 


§ Itis related that Rabbi Yehuda Nesia’ once imposed payment 
of the tax for the wall even on the Sages. Reish Lakish said 
to him: The Sages do not require protection," as it is written: 
“How precious are your dear ones to me, O God... If I should 
count them, they are more in number than the sand” (Psalms 
139:17-18). If I should count whom? If we say this is referring to 
the righteous, and the verse is saying that they are greater in 
number than the grains of sand, this is difficult. Now if it is writ- 


ten about all of Israel: “As the sand which is upon the seashore” 


(Genesis 22:17), can the righteous themselves, who are a part of 
Israel, be greater in number than the grains of sand? How can 
they possibly outnumber the grains of sand upon the seashore? 


Rather, this is what the verse is saying: If I should count the 
deeds of the righteous, they are greater in number than the 
grains of sand. And it follows by an a fortiori inference: If the 
grains of sand, which are fewer in number, protect the shore 
from the sea, barring it from flowing inland (see Jeremiah 5:22), 
do not all the more so the deeds of the righteous, which are 
greater in number, protect them? Consequently the Sages do not 
need additional protection. 


When Reish Lakish came before Rabbi Yohanan and reported 
the exchange to him, Rabbi Yohanan said to him: What is the 
reason that you did not quote this verse to him: “I am a wall 
and my breasts are like towers” (Song of Songs 8:10), which may 
be explained as follows: “I am a wall”; this is referring to the 
Torah. “And my breasts are like towers”; 


these are Torah scholars," and towers do not require additional 
protection? The Gemara comments: And Reish Lakish, who 
did not cite this verse, holds in accordance with the way that 
Rava expounded the verse: “I am a wall”; this is referring to 
the Congregation of Israel." “And my breasts are like towers”; 
these are the synagogues and study halls. 


It is similarly related that Rav Nahman bar Rav Hisda once 
imposed payment of the poll tax [karga] even on the Sages." 
Rav Nahman bar Yitzhak said to him: You have transgressed 
the words of the Torah, the Prophets, and the Writings. 


You have transgressed the words of the Torah, as it is written: 


“Even when He loves the peoples, all His holy ones are in 


Your hand” (Deuteronomy 33:3), which is understood to mean 
that Moses said to the Holy One, Blessed be He: Master of 
the Universe, even when You hold the other nations dear and 
grant them dominion over Israel, let “all His holy ones,” meaning 
the Torah scholars, be exclusively in Your hand and free from 
the authority of the nations, and therefore be exempt from pay- 
ing taxes. The continuation of that verse can also be understood 
as referring to Torah scholars, as it states: “And they sit [tukku] 
at Your feet, receiving Your words” (Deuteronomy 33:3), and 
Rav Yosef teaches: These are Torah scholars who pound 
[mekhatetim] their feet from city to city and from country 
to country to study Torah; “receiving [yissa] Your words,” to 
discuss [lissa velitten] the utterances of God. 


ees 


the taxes and duties ee on the residents of a city. They 
pay neither their share of a tax levied on the city as a whole 
nor the head tax imposed on each individual. They are exempt 


HALAKHA 
difference between a wealthy Torah scholar and a poor Torah 
scholar (Rambam Sefer HaMadda, Hilkhot Talmud Torah 6:10; 
Shulhan Arukh, Hoshen Mishpat 163:5 and Yoreh De‘a 243:2, and in 
the comment of Rema). 


from both ordinary taxes and extraordinary ones. There is no 


PERSONALITIES 

Rabbi Yehuda Nesia — ngwa mym 927: Based on the 
chronology of the generations, this name seems to refer 
to Rabbi Yehuda Nesia 11, who was the grandson of Rabbi 
Yehuda Nesia |, the grandson of Rabbi Yehuda HaNasi, 
who redacted the Mishna. In the days of Rabbi Yehuda 
Nesia, the position of Nasi was merely a public office; the 
leading Torah authorities headed the academies and the 
courts. Rabbi Yehuda Nesia studied with Rabbi Yohanan 
and was subordinate to Rabbi Yohanan's students, Rabbi 
Abbahu and Rabbi Ami. Many anecdotes about Rabbi 
Yehuda Nesia are recorded in the Jerusalem and Baby- 
lonian Talmuds, including his meeting with the Roman 
emperor, Diocletian. 


HALAKHA 
The Sages do not require protection - +99% xb pa 
xmo): Torah Sages are exempt from paying taxes to 
protect the city because their learning protects them 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 5:6; Shulhan 
Arukh, Hoshen Mishpat 163:4 and Yoreh Dea 243:2). 


NOTES 

These are Torah scholars - D2337 »pabn by: These 
people provide Torah to others as breasts nourish a baby 
(see Rabbeinu Gershom). The early commentaries disagree 
about the definition of a Torah scholar in this context: 
Does the term signify someone who occupies himself 
exclusively with Torah, or does it include somebody whose 
primary occupation is the study of Torah but who also 
devotes a minimal portion of his time to earning a living? 


This is the Congregation of Israel - Sew Dao it: All of 
Israel are surrounded and protected, as it were, by a wall, 
and they do not assimilate among the nations (Rashi). 


LANGUAGE 
Tax [karga] — 313: The origin of this term is the Persian 
yarak or arak, which also led to the Arabic ahs, hardj. All 
these words mean a poll tax imposed on every resident 
of a country. 
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NOTES 


This is referring to the head tax - xoa pp it: 
Many early commentaries explain that this tax exemp- 
tion applies only in a situation where a tax is imposed 
on the entire community based on the number of its 
members, but scholars are not exempt when the tax is 
imposed directly upon each individual. The Ramah does 
not accept this distinction, asserting that a tax imposed 
directly upon each individual is the very definition of a 


head tax. 


The digging of cisterns [karya patya] - X78 X173: Rashi 
explains that karya refers to digging a cistern for drinking 
water, and patya means a clay utensil used for drink- 
ing water or for cooking. Others explain that this term 
describes the digging of an aqueduct (Rav Sherira Gaon), 
or even the paving of a town square (Rif; Ri Migash). 
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And you have transgressed the words of the Prophets, as it is writ- 
ten: “Though they have hired lovers [yitnu] among the nations, 
now I will gather them, and they will begin to be diminished by 

reason of the burden of kings and princes” (Hosea 8:10). With 

regard to this verse, Ulla says: Part of this verse is stated in the 

Aramaic language; the word yitnu should be understood here in its 

Aramaic sense: To learn. And the verse should be interpreted as 

follows: If all of Israel learns Torah, I will gather them already now; 

and if only a few of them learn Torah, they will be excused from 

the burden imposed by kings and princes. This indicates that those 

who study Torah should not be subject to paying taxes. 


And furthermore, you have transgressed the words of the Writings, 
as it is written: “It shall not be lawful to impose tribute, impost 
or toll upon them” (Ezra 7:24), i.e., upon the priests and Levites 
who serve in the Temple. This halakha would apply to Torah schol- 
ars as well. And Rav Yehuda says: “Tribute”; this is referring to the 
king’s portion, a tax given to the king. “Impost”; this is referring 
to the head tax." “Toll”; this is referring to a tax [arnona]' paid 
with property that was imposed from time to time. 


It is related that Rav Pappa once imposed a tax for the digging 
of a new cistern even on orphans." Rav Sheisha, son of Rav Idi, 
said to Rav Pappa: Perhaps they will dig, but in the end they will 
not draw any water from there, and it will turn out that the money 
will have been spent for nothing. The rest of the townspeople can 
relinquish their rights to their money, but orphans who are minors 
cannot do so. Rav Pappa said to him: I shall collect money from 
the orphans; if they draw water, they will draw water, and if not, I 
will return the money to the orphans. 


Rav Yehuda says: All of the city’s residents must contribute to 
the building and upkeep of the city gates [le‘aglei gappa],'" and for 
this purpose money is collected even from orphans. But the Sages 
do not require protection and are therefore exempt from this 
payment. All of the city’s residents must contribute to the digging 
of cisterns [lekarya patya],"" and for this purpose money is 
collected even from the Sages, since they too need water. The 
Gemara comments: And we said this only when the people are 
not required to go out en masse [be‘akhluza]' and do the actual 
digging, but are obligated merely to contribute money for that 
purpose. But if the people are required to go out en masse and 
actually dig, the Sages are not expected to go out with them en 
masse, but rather they are exempt from such labor. 


LANGUAGE 


Tax [arnona] 


= MIN: From the Latin annona, which was a 


lamed, and means gate. Gappa, or gafa, means wall; another 


forced labor tax imposed by governments for public works or 
the army. Work animals were also seized, temporarily or per- 
manently, for this purpose. A sizable portion of this tax was 
collected when troops passed from place to place, and the 
local residents had to provide them with food and assist them 
with their animals. 


The city gates [aglei gappa] - «53 Dare: Aglei is related to the 
word gali, which is derived from the Aramaic root gimmel, lamed, 


A tax for the digging of a new cistern on orphans - XATNI KS 
yar: Money may be collected from orphans for the digging of 
cisterns or the channeling of rivers for the good of the town. If 
water is not discovered, their money is refunded (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 6:7; Shulhan Arukh, Hoshen Mishpat 
163:4). 


All contribute to the city gates — x53 Dard Son: Everyone, 
including orphans, is required to contribute funds for building 
walls and paying guards. Torah scholars, by contrast, are exempt, 
since their Torah study protects them (Rambam Sefer Kinyan, 


HALAKHA 


version reads agfa, meaning enclosure. 


The digging of wells [karya patya] - %*nd x13: Some under- 
stand that the term patya derives from the Assyrian pattu, mean- 
ing a water channel. Consequently, this refers to the digging of a 
water channel to the city. 


En masse [akhluza] - KHD: Some commentaries read this as 
okhlosa, which comes from the Greek ö%àoç, okhlos, meaning 
the masses. 


Hilkhot Shekhenim 6:6; Shulhan Arukh, Hoshen Mishpat 163:4 and 
Yoreh De‘a 243:2). 


All contribute to the digging of cisterns - x3 xd Son: 

Everyone, including Torah scholars and orphans, is required 

to contribute funds for repairing roads or water sources. But if 
the work is to be carried out by the residents themselves, Torah 

scholars are not obligated to participate in the efforts and are not 
required to pay others to do the work on their behalf (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 6:6; Shulhan Arukh, Hoshen Mish- 
pat163:4 and Yoreh Dea 243:2). 
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It is related that Rabbi Yehuda HaNasi” once opened his 
storehouses to distribute food during years of drought. He 
said: Masters of Bible, masters of Mishna, masters of Talmud, 
masters of halakha, masters of aggada may enter and receive 
food from me, but ignoramuses should not enter." Rabbi 
Yonatan ben Amram,” whom Rabbi Yehuda HaNasi did not 
know, pushed his way in, and entered, and said to him: Rabbi 
Yehuda HaNasi, sustain me. Rabbi Yehuda HaNasi said to him: 
My son, have you read the Bible? Rabbi Yonatan ben Amram 
said to him, out of modesty: No. Rabbi Yehuda HaNasi con- 
tinued: Have you studied Mishna? Once again, Rabbi Yonatan 
ben Amram said to him: No. Rabbi Yehuda HaNasi then asked 
him: If so, by what merit should I sustain you? Rabbi Yonatan 
ben Amram said to him: Sustain me like a dog and like a raven, 
who are given food even though they have not learned anything. 
Rabbi Yehuda HaNasi was moved by his words and fed him. 


After Rabbi Yonatan left, Rabbi Yehuda HaNasi sat, and was 
distressed, and said: Woe is me, that I have given my bread 
to an ignoramus.” His son, Rabbi Shimon bar Rabbi Yehuda 
HaNasi, said to him: Perhaps he was your disciple Yonatan ben 
Amram, who never in his life wanted to materially benefit from 
the honor shown to the Torah? They investigated the matter 
and found that such was the case. Rabbi Yehuda HaNasi then 
said: Let everyone enter,’ as there may also be others who hide 
the fact that they are true Torah scholars. 


Commenting on Rabbi Yehuda HaNasi’s opinion, the Gemara 
notes that Rabbi Yehuda HaNasi conformed to his standard line 
of reasoning, as Rabbi Yehuda HaNasi says: Suffering comes 
to the world only due to ignoramuses. This is like the incident 
of the crown tax [kelila]! that was imposed on the residents of 
the city of Tiberias. The heads of the city came before Rabbi 
Yehuda HaNasi and said to him: The Sages should contribute 
along with us. Rabbi Yehuda HaNasi said to them: No, the 
Sages are exempt. They said to him: Then we will run away and 
the entire burden will fall on the Torah scholars. Rabbi Yehuda 
HaNasi said to them: Run away as you please. Half of the city’s 
residents ran away. The authorities then waived half the sum 
that they had initially imposed on the city. 


The half of the population that remained in the city then came 
before Rabbi Yehuda HaNasi, and said to him: The Sages 
should contribute along with us. Rabbi Yehuda HaNasi said to 
them: No, the Sages are exempt. They said to him: Then we too 
will run away. Rabbi Yehuda HaNasi said to them: Run away as 
you please. They all ran away, so that only one launderer was 
left in the city. The authorities imposed the entire tax on the 
launderer. The launderer then ran away as well. The crown tax 
was then canceled in its entirety. Rabbi Yehuda HaNasi said: 
You see from this that suffering comes to the world only due 
to ignoramuses, for as soon as they all fled from the city, the 
crown tax was completely canceled. 


PERSONALITIES 


Rabbi Yehuda HaNasi — 


Yehuda HaNasi lived from 135 to 220 CE. 


years old, he was appointed Nasi, or prince, but due to his 
great scholarship the Talmud refers to him simply as Rabbi. 
Rabbi Yehuda HaNasi spoke Greek, which was 
of the elite in Eretz Yisrael, and he was friendly with the Roman 
emperor, Antoninus. Rabbi Yehuda HaNasi’s knowledge of 
o the extent that the Sages learned 
the meaning of difficult words from servants who worked in 
his house. According to the Gemara (Gittin 59a) Rabbi Yehuda 


Hebrew was legendary, 


wU EAIN Iy T 
tanna‘im concluded with Rabbi Yehuda HaNasi’s redaction 
of the Mishna. The son of Rabbi Shimon ben Gamliel u, Rabbi 


of Moses. Rabbi Yehuda HaNasi’s lifework was the collection 
of oral traditions and opinions that he wove into the Mishna, 
which serves as the basis for the Talmud that is studied to this 
day. Rabbi Yehuda HaNasi’s students were the Sages of the 
first generation of amora’im, including Rabbi Yohanan, Rabbi 
Hiyya, bar Kappara, and Rav. 


e period of 


When he was thirty 


he language 

Rabbi Yonatan ben Amram - oya% 72 m33: Rabbi Yonatan 
ben Amram belonged to the last generation of tanna’‘im. This 
episode describes his great modesty and refusal to derive 
any benefit from the honor of the Torah. A different source 
indicates that he was a student of Rabbi Yehuda HaNasi and 


HaNasi combined the qualities of Torah scholarship and promi- 


nent leadership more than any other individual since the time 


was close to Rabbi Hiyya. The Talmud cites only one halakha 
in the name of Rabbi Yonatan ben Amram. 


NOTES =—————————_- 
Ignoramuses should not enter — myb yxy Nay: The Ritva 
writes that this phrase does not refer to people who were starv- 
ing, as in such a case it is obvious that all Jews would be pro- 
vided for. In this case, the rest of the people could have found 
other ways to sustain themselves, and Rabbi Yehuda HaNasi 
wished to give an extra gift to the Torah scholars. The Ramah 
distinguishes between different levels of ignoramuses. 


Let everyone enter - Son 1032: This expression teaches that 
one should provide for poor people without checking their 
backgrounds (Ramah). 


HALAKHA 


Woe is me that | have given my bread to an ignoramus — 
yx Dyb ons nW % tix: Rabbi Yehuda HaNasi was dis- 
tressed that he gave money to a poor ignoramus in a drought 
year because he might have deprived scholars of charity. When 
there is enough for everybody, ignoramuses must certainly 
be sustained as well. Similarly, if a poor person is dying of 
hunger, he is given food even if it means that a scholar might 
not receive what he needs (Shulhan Arukh, Yoreh De‘a 251:11). 


LANGUAGE 


Crown tax [kelila] - Kya: Kelila means a crown. The term 
signifies a special tax referred to in Latin as aurum coronarium, 
gold of the crown. At first people of different cities or dis- 
tricts donated crowns of gold to the monarch. Over time this 
became an obligatory tax in every sense, even though it con- 
tinued to be called crown tax. 
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NOTES 


A donkey caravan or a camel caravan - nant 
nbasm: The halakha of an idolatrous city is described 
in Deuteronomy 1313—19. If all the inhabitants of a 
city worship idolatry, they are put to death by the 
sword and their property is destroyed. The Gemara 
here considers people not included among the 
city’s inhabitants, but who participated in the idol 
worship. If they are considered inhabitants of the 
city, they suffer the same fate as the other people 
of the city, but if not, they are treated as individuals 
who worshipped idolatry. The latter are liable to 
the more severe punishment of stoning, but their 
property is not destroyed. With regard to this mat- 
ter, the Torah emphasizes “the residents of that city,’ 
which teaches that residency is the critical factor. 


LANGUAGE 

Columns of the city [passei ha’ir] - yi»: The 
commentaries explain this term in various ways, 
each of which presents a certain difficulty. The 
term pissin refers to a specific tax. In the passage 
in the Gemara, it might signify the municipal taxes 
a resident would owe only after living in a city for 
twelve months. 
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§ The mishna teaches: And how long must one live in the city to 
be considered like one of the people of the city? Twelve months. 
And we raise a contradiction from what is taught in a baraita: In the 
case of a donkey caravan or a camel caravan™ that was journeying 
from place to place, and it lodged inside an idolatrous city, and 
its members were led astray along with the other residents of the 
city, and they too engaged in idol worship, they, the members of 
the caravan, are liable to death by stoning like ordinary individual 
idolaters, and their property escapes destruction, i.e., they are not 
treated like the residents of an idolatrous city, who are liable to death 
by the sword and whose property is destroyed. 


The baraita continues: And if the caravan members had remained 
in that city for thirty days, they are liable to death by the sword and 
their property is destroyed, just as it is for the rest of the residents 
of the city. This seems to indicate that once an individual has lived in 
a city for thirty days, he is already considered one of its residents. 


Rava said: This is not difficult. This period, i.e., twelve months, is 

required in order to be considered one of the members of the city; 
and that period, i.e., thirty days, suffices in order to be considered 

one of the residents of the city. As it is taught in a baraita: One 

who is prohibited by a vow from deriving benefit from the people 

of a particular city" is prohibited from deriving benefit from any- 
one who has stayed there for twelve months, but it is permitted for 
him to derive benefit from anyone who has stayed there for less 

time than that. By contrast, ifhe prohibited himself by way of a vow 
from deriving benefit from the residents of a particular city, he is 

prohibited from deriving benefit from anyone who has stayed 

there for thirty days, but it is permitted for him to derive benefit 

from anyone who has stayed there for less time than that. 


The Gemara asks: And do we require that one live in a city for twelve 
months for all matters? But isn’t it taught in a baraita: If one lives 
in city for thirty days, he must contribute to the charity platter" 
from which food is distributed to the poor. If he lives there for 
three months, he must contribute to the charity box. Ifhe lives there 
for six months, he must contribute to the clothing fund. If he lives 
there for nine months, he must contribute to the burial fund. If 
he lives there for twelve months, he must contribute to the columns 
of the city [lepassei ha’ir],' i.e., for the construction of a security 
fence. Rabbi Asi said that Rabbi Yohanan said: When we learned 
twelve months in the mishna, we learned that with regard to con- 
tributing to the columns of the city, money used for protecting and 
strengthening the city, but not for other matters. 


HALAKHA 


BAVA BATRA ` PEREK I: 8A -7 JTN p 


A donkey caravan or a camel caravan — mham nyan: Members 
of a traveling caravan who were led astray and worshipped idolatry 
along with the other residents of a city are considered residents 
of an idolatrous city if they had resided in the city for thirty days 
before the inhabitants were enticed into idol worship. If they had 
not been there that long, they are considered individual idolaters. 
If the majority of the city had been led astray, but the members of 
the caravan who had been there for thirty days had not been, they 
join the minority to form a majority and save the city (Rambam 
Sefer HaMadda, Hilkhot Avoda Zara 4:9, and Kesef Mishne and Lehem 
Mishne there). 


One who is prohibited by a vow from deriving benefit from the 
people of a city — VYT WIKA ANIA TIAN: If one is prohibited by a 
vow from deriving benefit from the people of a city, it is prohibited 
for him to derive benefit from anybody who has lived there for 
twelve months. If he is prohibited by a vow from deriving benefit 
from the residents, rather than people, of a city, he may not derive 
benefit from anybody who had been there for thirty days. If he 
prohibited himself from deriving benefit from people who live in 
the city, he may not benefit from somebody who is living there 


temporarily with his family even less than thirty days (Rambam 
Sefer Hafla‘a, Hilkhot Nedarim 9:17; Shulhan Arukh, Yoreh De‘a 217:32, 
and in the comment of Rema). 


Thirty days to the charity platter - anand oY owiby: Whoever 
lives in a city for thirty days is obligated to contribute to the com- 
munal charity box. If he lives there for three months, he must also 
contribute to the charity platter. If he lives there for six months, he 
must donate money to the clothing fund. If he lives there for nine 
months, he must provide funds for burying the poor. After twelve 
months, he is considered a resident of the town with regard to all 
taxes and obligations. This is in accordance with the version of the 
Gemara found before the Rif and the Rambam. These halakhot 
apply to an individual who upon his arrival in the city announces 
that he does not intend to stay there. But if he does intend to settle 
there, he is obligated at once. The Rema, citing the Maharik, writes 
that residents of a new city are obligated at once. He adds that 
according to some (Smak), in our times thirty days marks the start 
of all obligations to a city (Rambam Sefer Zera’im, Hilkhot Mattenot 
Aniyyim 9:12; Shulhan Arukh, Yoreh De'a 256:5). 
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And Rabbi Asi says that Rabbi Yohanan says: All are required 

to contribute to the columns of the city, and money is collected 

for that purpose even from orphans. But the Sages are not 
required to contribute, since the Sages do not need protection. 
Rav Pappa said: Money is collected even from orphans for the 

city wall, for the city horseman, and for the guard [uletar- 
zina] of the city armory, but the Sages do not require protec- 
tion. The principle of the matter is: Money is collected even 

from orphans for anything from which they derive benefit. 


It is reported that Rabba imposed a contribution to a certain 
charity on the orphans of the house of bar Maryon. Abaye 
said to him: But didn’t Rav Shmuel bar Yehuda teach: One 
does not impose a charity obligation on orphans" even for 
the sake of redeeming captives, since they are minors and are 
not obligated in the mitzvot? Rabba said to him: I did this 
to elevate them in standing, i.e., so that people should honor 
them as generous benefactors; not in order that the poor should 
benefit. 


Incidental to this story, the Gemara relates that Ifera Hurmiz,’ 
the mother of King Shapur, king of Persia, sent a purse 
[arneka|' full of dinars to Rav Yosef. She said to him: Let 
the money be used for a great mitzva. Rav Yosef sat and 
considered the question: What did Ifera Hurmiz mean when 
she attached a condition to the gift, saying that it should be 
used for a great mitzva? Abaye said to him: From what Rav 
Shmuel bar Yehuda taught, that one does not impose a charity 
obligation on orphans even for the sake of redeeming captives, 
learn from this 


that redeeming captives is a great mitzva." 


Rava said to Rabba bar Mari: Concerning this matter that the 

Sages stated, that redeeming captives is a great mitzva, from 

where is it derived? Rabba bar Mari said to him: As it is writ- 
ten: “And it shall come to pass, when they say to you: To 

where shall we depart? Then you shall tell them: So says the 

Lord: Such as are for death, to death; and such as are for the 

sword, to the sword; and such as are for famine, to famine; 

and such as are for captivity, to captivity” (Jeremiah 15:2). 
And Rabbi Yohanan says: Whichever punishment is written 

later in this verse is more severe than the one before it. 


Rabbi Yohanan explains: The sword is worse than death. If 
you wish, say that this is learned from a verse; if you wish, 
say instead that it is derived by way of logical reasoning. If you 
wish, say that this is derived by way of logical reasoning: This 
punishment, i.e., death by sword, mutilates the body, but that 
punishment, i.e., natural death, does not mutilate it. And if 
you wish, say that the fact that the sword is worse than death 
is learned from a verse: “Precious in the sight of the Lord" 
is the death of His pious ones” (Psalms 116:15). 


Famine is worse than the sword. If you wish, say that this is 
derived by way of logical reasoning: This one, who dies of 
famine, suffers greatly before departing from this world, but 
that one, who dies by the sword, does not suffer. If you wish, 
say instead that the fact that famine is worse than the sword is 
learned from a verse: “More fortunate were the victims of the 
sword than the victims of famine” (Lamentations 4:9). And 
captivity is worse than all of them, as it includes all of them, 
i.e., famine, the sword, and death. 


LANGUAGE 
Guard [tarzina] - KIW: This has been explained as a con- 
traction of neter zina, meaning he who guards the weapons 
of a city. 


Purse [arneka] — XpaI%: From the Greek apvaxic, arnakis, 
which is a box or wallet for coins. 


HALAKHA 


One does not impose a charity obligation on orphans — 
Din by pT% OPD_ID pre: The court does not impose the 

obligation of charity on minor orphans even for the important 
mitzva of redeeming captives and even if the orphans are 

wealthy. But if the orphans do not have a good reputation 

and the judge wishes to improve their image, he may impose 

the obligation of charity upon them. This only applies if their 
steward does not object (Rambam Sefer Zera‘im, Hilkhot Mat- 
tenot Aniyyim 7:12; Shulhan Arukh, Yoreh De'a 248:3). 


PERSONALITIES 
Ifera Hurmiz — 112797 KWN: Ifera Hurmiz was the mother of 
Shapur ll, king of Persia, Who ruled between 309 and 379 CE. 
Because Shapur was crowned at birth, his mother had great 
influence over him for many years. Ifera Hurmiz is mentioned 
several times in the Talmud as an admirer of Judaism and the 
Sages of Israel. 


HALAKHA 


Redeeming captives is a great mitzva - my9 OMAY 1073 
X77 Mat: Redeeming captives is a great mitzva, which takes 
precedence over sustaining the poor and providing them 
with clothing. Therefore, if the community has collected 
money for any particular cause, they may use that money 
to redeem captives (Rambam Sefer Zera‘im, Hilkhot Mattenot 
Aniyyim 8:10; Shulhan Arukh, Yoreh De‘a 252:1). 


NOTES 
Precious in the sight of the Lord — ’7 »9ya 7»: In other 
words, God wants the righteous to die in an honorable fash- 
ion, rather than suffer a disgraceful death by the sword or 
famine (Ritva). 
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HALAKHA 


Charity fund - 791p: Money 


lected by two people and 

Food for the charity platter is 
distributed by three people ( 
Mattenot Aniyyim 9:5; Shulha 


Charity platter — »1mam: Food 


ected every day and distribu 


eve. Food is distributed to 
he charity fund is given onl 
permitted for the residents o 


want, in accordance with t 
This is so even if no condition 


or the charity fund is col- 
distributed by three people. 
collected by three people and 

Rambam Sefer Zera‘im, Hilkhot 
n Arukh, Yoreh De'a 256:3). 


or the charity platter is col- 
ed every day, while money for 


he charity fund is collected only once a week, on Shabbat 


all people, but money from 
y to the poor of that city. It is 
a city to change the purpose 


oward which the charity will be used to whatever they 


he needs of the community. 
had been stipulated from the 


outset to allow the change (Rambam Sefer Zera’im, Hilkhot 
Mattenot Aniyyim 9:6-7; Shulhan Arukh, Yoreh De‘a 256:4). 


To set the measures - niman by mandy: It is permitted 


for the residents of a city to 


set the measures and prices 


of all commodities, even food staples. It is permitted for 
the craftsmen in a city to establish regulations with regard 
to their work. Similarly, a city can institute fines for those 
who do not follow the municipal ordinances. If only a small 
number of artisans wish to establish regulations, they are 
ignored (Rambam Sefer Kinyan, Hilkhot Mekhira 14:9-10; 
Shulhan Arukh, Hoshen Mishpat 231:27-28, and in the com- 


ment of Rema). 


44 


maa apty bw aap pa un 
maa wea npynna owas 
by mw Dwy pew - mwa 
npbnnny owe ning vayy 

smiying yp -nywa 


nponnns mwhwa maa oman 
DW apm anaw wows 


vay - nerp obiy sav) - anon 
app IVY VYT ya OMB YT 
Sab aniwa aarp anam nan 

apom 


iTA by mand) VYT PRON 
mdyia aw byy wwen w) 
pnp by yas 


nara by mw poy prs 12 WN 
Tax Dn oT Kaa Dw Tins 
Dee np? DAY KP WO JOM 31 

AmI 


§ In connection with the previous discussion concerning charity 
distribution, the Gemara cites a baraita in which the Sages taught: 
Money for the charity fund" is collected by two people and dis- 
tributed by three people. It is collected by two people because 
one does not appoint an authority over the community com- 
posed of fewer than two people. And it is distributed by three 
people, like the number of judges needed in cases of monetary 
law," since the distributors determine who receives money and who 
does not, as well as how much each person receives. 


Food for the charity platter" is collected by three people and 
distributed by three people because its collection and its distribu- 
tion take place on the same day." Food for the charity platter is 
collected and distributed every day, and therefore a third individual 
must participate in the collection so that he will be available to take 
part in the distribution without delay; whereas the money of the 
charity fund is distributed only once a week, on each Shabbat eve. 


There are additional differences between these two types of charity 
operations: The food from the charity platter is distributed to the 
poor of the world, meaning, to any poor individual arriving in 
the city; the money of the charity fund is allocated exclusively to 
the poor of the city. But it is permitted for the residents of the 
city to use money that has been collected for the charity fund to 
purchase food for the charity platter to feed the poor; and similarly 
they may use food that had been collected for the charity platter 
for the charity fund. In general, it is permitted for them to change 
the purpose toward which charity will be used to whatever they 
want," in accordance with the needs of the community. 


Similarly, it is permitted for the residents of the city to set the 
measures" used in that city, the prices set for products sold there, 
and the wages paid to its workers, and to fine people for violating 
their specifications, in order to enforce observance of these hala- 
khot. This marks the end of the baraita, the details of which the 
Gemara proceeds to analyze. 


The Master said in the baraita: One does not appoint an authority 

over the community composed of fewer than two people. The 

Gemara asks: From where are these matters derived? Rav Nahman 

says that this is derived from a verse referring to those engaged in 

building the Tabernacle and weaving the priestly vestments, who 

received the community’s donations. The verse states: “And they 

shall take the gold, and the sky-blue wool, and the purple wool” 
(Exodus 28:5). The plural “they” indicates that the collection must 

be performed by two people. 


NOTES 
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And it is distributed by three people like in cases of mon- 
etary law - nidia »15 nywa nnnm: Three people are 
required for the distribution of charity because the distributors 
must examine each case and determine how much money the 
recipient is entitled to receive (Rashi). But three people are not 
required for the collection of charity because the amount that 
each person must give is fixed (Rabbeinu Gershom; Rabbeinu 
Hananel; Tosafot). 


Its collection and its distribution on the same day - maa 
mw apm: Rashi explains that both the collection and the 
distribution are performed on the same day, as is stated later 
in the baraita, as once food is collected it cannot be kept until 
Friday. And since the food is distributed every day, it is difficult 
to find a third person to participate in that distribution of the 
food platter. Some commentaries understand that there was no 
fixed amount collected for the charity platter, just as there was 
no fixed amount distributed from it, and therefore three people 
were required for the collection to determine how much each 
person should contribute (Rabbeinu Gershom; Rif). 


To change to whatever they want — 1Yw ma bab aniwa: The 
early commentaries disagree about this point. Some explain that 
the charity collectors can change as they please the purpose 
toward which the charity will be used, as long as it remains as 
charity for the poor. They have the discretion to use the funds for 
any pressing needs of the poor (Rabbeinu Hananel; Ri Migash; 
Ramah). The Ramban and Rabbeinu Yona maintain that money 
collected for the poor can serve as emergency funds for the 
community for any communal need, as long as that money is 
replaced. Tosafot seem to say that the money does not even 
need to be replaced. 


To fine [/ehassia] people for violating their specifications — 
ny by wombs: While everyone agrees that the residents of a 
city can force its members to abide by the principles that they 
created using any means at their disposal, there is a dispute with 
regard to the meaning of this phrase. Rashi says it means that 
somebody can be fined for violating what has been fixed and 
established. The Arukh writes that /ehassia means that principles 
can be altered occasionally. The Ri Migash and Ramah explain 
that the term is connected to assistance, meaning that they can 
support their enactments by force. 
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The Gemara comments: The baraita indicates that authority may 
not be exercised by less than two people, but even a single indi- 
vidual is trusted" to be a treasurer. That is, money for the charity 
fund is collected by two people, not because a single individual 
is not trusted not to misappropriate the money, but rather because 
a single individual should not be given authority over the com- 
munity. This supports the opinion of Rabbi Hanina, as Rabbi 
Hanina says: There was an incident where Rabbi Yehuda HaNasi 
appointed two brothers to administer the charity fund. Even 
though the brothers were relatives who are not trusted to testify 
against each other, Rabbi Yehuda HaNasi was not concerned and 
he appointed them. 


The Gemara asks: What authority is associated with collecting 
charity? The Gemara answers: As Rav Nahman says that Rabba 
bar Avuh says: Because they can seize collateral for the charity;" 
i.e., they can collect charity by force, and even on Shabbat eve, 
when people are busy and might claim that they have no time or 
money. The Gemara objects: Is that so? But isn’t it written: “I will 
punish all that oppress them” (Jeremiah 30:20), and Rabbi 
Yitzhak bar Shmuel bar Marta says in the name of Rav: And 
punishment will be meted out even to charity collectors? If char- 
ity collectors are permitted to force people to contribute charity, 
why are they counted among Israel’s oppressors? 


The Gemara answers: This is not difficult. This, Rabbi Nahman’s 
statement, applies when the contributor is rich, in which case the 
collectors may seize money from him even by force. That, Rabbi 
Yitzhak’s statement, applies when he is not rich, in which case 
the collectors who take money from him by force are termed 
oppressors of Israel. This right to force contributions from the 
rich is like what occurred in the incident in which Rava compelled 
Rav Natan bar Ami and took four hundred dinars? from him 
for charity. 


Having raised the issue of charity collection, the Gemara cites 
various rabbinic expositions with regard to the matter. The verse 
states: “And they who are wise shall shine like the brightness of 
the firmament; and they who turn many to righteousness like the 
stars for ever and ever” (Daniel 12:3). “And they who are wise shall 
shine like the brightness of the firmament”; this is a judge who 
judges an absolutely true judgment, as his wisdom and under- 
standing lead him to a correct judgment. “And they who turn 
many to righteousness" like the stars for ever and ever”; these 
are the charity collectors, who facilitate the giving of charity. 


It was taught in a baraita: “And they who are wise shall shine 
like the brightness of the firmament”; this is a judge who judges 
an absolutely true judgment and also charity collectors. “And 
they who turn many to righteousness like the stars for ever and 
ever”; these are schoolteachers. The Gemara asks: Like whom? 
Certainly not every schoolteacher is worthy of such accolades. Rav 
said: For example, Rav Shmuel bar Sheilat.’ As it is told that 
Rav once found Rav Shmuel bar Sheilat standing in a garden. 
Rav said to him: Have you abandoned your trust and neglected 
your students? Rav Shmuel bar Sheilat said to him: It has been 
thirteen years now that I have not seen my garden, and even now 
my thoughts are on the children. 


PERSONALITIES 


Rav Shmuel bar Sheilat - now 33 Sxinw ay: Rav Shmuel bar 
Sheilat was an amora of the second generation in Babylonia. 
He was a teacher of children who was greatly respected by 
Rav for his teaching methods. Rav also advised him on how to 
handle children. Rav Shmuel bar Sheilat was apparently wealthy 
despite the fact that he involved himself only in education and 


not in business. It seems that he was also a preacher in the city 
of Sura, and it is possible that he eulogized Rav after his death. 
The few statements cited in his name indicate that he was a 
leading disciple of Rav even though he also quotes statements 
of Rav’s students. Rav Shmuel bar Sheilat’s son, Rav Yehuda, was 
an important Sage of the next generation. 


HALAKHA 

But he is trusted — parya 9317277 X71: Even though authority 
may not be exercised by fewer than two people, this is not 
due to a lack of trust of one person. Therefore, after the 
money is collected a single individual may be appointed to 
serve as treasurer. Similarly, two brothers may be appointed 
to administer the charity fund (Rambam Sefer Zera‘im, Hil- 
khot Mattenot Aniyyim 9:5; Shulhan Arukh, Yoreh De'a 256:3). 


They can seize collateral for the charity - pawan 
apis by: The residents of a city can compel people to 
donate money for charity in accordance with their means. 
The residents can seize their property and impose physical 
punishment. They can seize collateral at any time, including 
on Shabbat eve (Rambam Sefer Zera'im, Hilkhot Mattenot 
Aniyyim 7:10; Shulhan Arukh, Yoreh De'a 248:2). 


| will punish all that oppress them — vgn bs by TTPO: 
It is prohibited to demand charity from a generous per- 
son who gives more than he can afford, or from one who 
causes himself difficulty and gives charity in order to 
avoid embarrassment. Charity collectors who make such 
demands will suffer punishment in the future (Rambam 
Sefer Zera'im, Hilkhot Mattenot Aniyyim 7:1; Shulhan Arukh, 
Yoreh Dea 248:7). 


And they who turn many to righteousness — 'p %2) 
Dat: One who causes others to donate charity receives a 
greater reward than the one who actually gives the charity 
(Rambam Sefer Zera'im, Hilkhot Mattenot Aniyyim 10:6). 


BACKGROUND 
Four hundred dinars — 131 7x12 ya: The easiest way to 
appreciate the value of this sum is by quantifying its buy- 
ing power: Four hundred dinars was approximately four 
months salary. 


NOTES 
They who are wise...and charity collectors - Daw 
APTS "an: Charity collectors must be wise so that they 
can determine what the poor person needs and how to 
supply it (Rashi). 
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LANGUAGE 
They exchange [poretin] — pris: This term is used in 
mishnaic Hebrew in opposite senses: Both for exchanging 
large coins for smaller ones, and for exchanging small 
coins for larger ones. 
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In light of the praises heaped upon judges, tax collectors, and 
schoolteachers, the Gemara asks: And what was said about the 
Sages? Ravina said that about them it is stated: “But let them 
that love Him be as the sun when it comes out in its might” 


(Judges 5:31). 


The Gemara resumes its discussion of the halakhot of charity collec- 
tion: The Sages taught in a baraita: Charity collectors may not 
separate from each other," each one collecting in a different place; 
but in a place where the two can see each other, one collector may 
separate from the other, e.g., this one going to the gate of a house 
and that one going to a store. If a charity collector found coins in 
the market," he may not put them into his own pocket, but rather 
he must put them into the charity purse, and then later when he 
comes home, he may take them from there. This is necessary so 
that people should not suspect him of taking charity money for 
himself. Similarly, if the charity collector was owed one hundred 
dinars by another, and the latter repaid his debt in the market, the 
collector may not put the money he received into his own pocket, 
but rather he must put it into the charity purse, and then later 
when he comes home, he may take it. 


The Sages taught in a baraita: Charity collectors who have no poor 
people to whom they can distribute the money, may exchange 

[poretin]' the money, i.e., exchange the copper coins, which tend to 

rust, for silver dinars, with other people," but they should not 

change it by themselves, i.e., with their own coins, to avoid any 
suspicion of wrongdoing. Likewise, collectors of food for the char- 
ity platter who do not have poor people to whom to distribute 

the food may sell the food to others, but they should not sell it to 

themselves, for a similar reason. Coins of charity are not counted 

two by two," but rather one by one, to avoid errors in tallying. 


Abaye said: At first, my Master, Rabba, would not sit on the mats 
in the synagogue" because they had been purchased with charity 
funds. Once he heard that which is taught in a baraita, that it is 
permitted for the residents of a city to change the purpose toward 
which charity will be used to whatever they want, he did sit on 
them. Abaye said: At first, my Master, Rabba, would make two 
purses, one for the poor of the rest of the world, and one for the 
poor of his city. Once he heard what Shmuel said to Rav Tahalifa 
bar Avdimi: Make only one purse, 


HALAKHA 


Charity collectors may not separate from each other — "a3 
wind PWN PTY: Charity collectors may not separate from 
each other while they are collecting funds unless they can still 
see each other. Consequently, one person may go to the gate 
of a courtyard while the other goes to an adjacent store. Pithei 
Teshuva, citing Beit Ya‘akov, states that they may separate if the 
amount they are collecting is small (Rambam Sefer Zera‘im, 
Hilkhot Mattenot Aniyyim 9:8; Shulhan Arukh, Yoreh De‘a 2571). 


If he found coins in the market - pwa niyn xy: If a charity 
collector finds coins in the market or if somebody repays a debt 
to the charity collector in the market, the charity collector must 
not put the money into his own pocket, so that he not place 
himself under suspicion. Instead, he must put the money into 
his charity purse and take back the sum in question only after 


Mats in the synagogue — Kg 137 DK: Some early com- 
mentaries maintain that the mats were bought with money 
collected for the charity fund, or specifically for the poor people 
to sleep on. Once Rabba heard that it was permitted for him to 
exchange charity funds for communal needs, he was prepared to 
sit on them (Rabbeinu Gershom; Rashi). Others write that these 


NOTES 


he gets home (Rambam Sefer Zera‘im, Hilkhot Mattenot Aniyyim 
9:9; Shulhan Arukh, Yoreh De‘a 2571). 


They may change the money with other people — pygia 
pany): When a charity collector has no poor people to whom 
to give the money, he may exchange the coins for dinars, but 
only with the coins of another person and not with his own coins. 
Similarly, people who collect food for the charity platter may 
not buy leftover food for themselves, but must sell it to others 
(Rambam Sefer Zera’im, Hilkhot Mattenot Aniyyim 9:11; Shulhan 
Arukh, Yoreh De‘a 257:2). 


Are not counted two by two — DAW imix piia p: Charity col- 
lectors should not count the coins two by two, but rather one by 
one, to avoid suspicion (Rambam Sefer Zera’im, Hilkhot Mattenot 
Aniyyim 9:10; Shulhan Arukh, Yoreh De‘a 257:1). 


mats were provided for prayer, based on the baraita that permits 
exchanges. Rabba expounds that since the mats were given for 
communal needs, one is not obligated to be particular about 
which requirements are satisfied. Consequently, even though 
they were designated for prayer, one can still sit or learn on them 
(Rabbeinu Yona, citing Ri Migash; see Meiri). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek I 
Dafo Amuda 


XDD IN TAY I PY by ane 
MINY KIK IIK W I7 aby 2Y) 
KAYIK NY NPT bor MID xb m2) 
wh rape pyar Na MPT 


TII RIY TAY PIV 1A I TIT 
PINT DPS VIVA NVI TTI 
TAY maa T big PIWA my yp 
Ing aW Ip ANAM Kaha 

oat NIDDM KITT apap 


KID bY ra wa 37 pen 
xI mh- sims x lonyyp by wont 
pii Kby Tay VIP 3D I1 WX 
DIX xara xD rho DD mb 
-IWD DIK KINI NDT bax wn 

sama mpi Sp we 


"Maa DY PTS PIETA prs paT 
ANUARI DY WTI xy APT 
fat at - 12 myI pew oa by 
DKI NX W xbr KY 
wy nnb py by IDII ny any WY 

PDY Bn maga "3 MNT 


b ww 9 by as YY 107 Y 


PSY RY TAN 


and stipulate about it with the people of your city that the money 
collected will be given to whomever needs it, he too made only 
one purse and stipulated with the people of his city about it. Rav 
Ashi said: I do not even need to make a stipulation, as whoever 
comes to donate to this charity fund comes relying on my discre- 
tion and understanding that I will give the funds to whomever 
I want. 


The Gemara relates: There were these two butchers who made 
an agreement" with each other that whichever one of them 
worked on the day assigned to the other according to their mutu- 
ally agreed-upon schedule would tear up the hide of the animal 
that he slaughtered that day. One of them went and worked on 
the other’s day, and the other butcher tore up the hide of the 
animal that he slaughtered. They came before Rava for judgment, 
and Rava obligated him to pay the butcher who slaughtered that 
animal. 


Rav Yeimar bar Shelamya raised an objection to Rava: Isnt 
it stated among actions that the residents of a city may take: 
And to fine people for violating their specifications, i.e., those 
ordinances that the residents passed? Rava did not respond to 
him. Rav Pappa said: He did well that he did not respond 
to him, as this matter applies only where there is no important 
person" in the city, in which case it is permitted for the residents 
of the city to draw up ordinances on their own. But where there 
is an important person," it is not in the residents’ power to 
make stipulations, i.e., regulations; rather, they are required to 
obtain the approval of the city’s leading authority to give force 
to their regulations. 


§} The Sages taught: One does not calculate sums with charity 
collectors" concerning the money they collected for charity, 
to verify how much they received and how much they distributed, 
nor does one calculate sums with the Temple treasurers con- 
cerning the property consecrated to the Temple. And even 
though there is no explicit proof of the matter’ from the Bible, 
there is nevertheless an allusion to the matter, as it is stated: 
“And they did not reckon with the men into whose hand they 
delivered the money to pay out to the workmen; for they dealt 
in good faith” (11 Kings 12:16). 


Rabbi Elazar says: Even though a person has a trusted treasurer 
in his house like the aforementioned Temple treasurers, who 
were fully trusted, he should nevertheless tie up his money and 
count it," as it is stated: “And the king’s scribe and the High Priest 
came up, and they tied it in bags and counted the money... And 
they gave the money that was counted into the hands of them that 
did the work, that had the oversight of the House of the Lord” 
(u Kings 12:11-12). 


Where there is no important person - 3W7 01% Kab KDI: 
If the craftsmen or the residents of a city pass local ordinances, 
they have the authority to enforce them. But if they pass these 
ordinances in a place where there is a local Sage without con- 
sulting with that Sage, they cannot force them upon those who 
did not accept them. The Rema, citing the Ran, writes that if the 
ordinances do not cause anybody a financial loss, they may be 
established even without consulting with the Sage (Rambam 
Sefer Kinyan, Hilkhot Mekhira 14:9-11; Shulhan Arukh, Hoshen 


Mishpat 231:27-28). 


HALAKHA 


One does not calculate sums with charity collectors - px 
MPI MBs DY TP T¥Aa pawn: One does not calculate sums with 
the charity collectors or with the Temple treasurers. The Rema, 
citing the Tur, writes that it is nevertheless appropriate for the 
charity collectors to provide the community with a financial 
report. This applies to responsible charity collectors, but if they 
are irresponsible, even if they were appointed by the community 
(Shakh), or if they were appointed through violence and are 
suspected of having made inappropriate use of the funds, the 
community leaders are obligated to calculate sums with them 
(Rambam Sefer Zera’im, Hilkhot Mattenot Aniyyim 9:11, Shulhan 
Arukh, Yoreh Dea 257:2). 


NOTES 


These two butchers who made an agreement, etc. — 17271 
9D) KIY TAY Mav IN a: According to the standard 
version of the text, “this agreement was made between 
wo specific butchers. One of the two of them violated 
he terms of the agreement, whereupon the other tore the 
hide of the slaughtered animal. Many commentaries note 
hat restrictions on trade can be instituted only by all of the 
radesman of a locale (see Ramban). These commentaries 
would prefer the version of the text presented by the Bah, 
also found in the Rif, which reads: These butchers who 
made an agreement. According to this version, all of the 
butchers of the town agreed to these restrictions, and when 
one of them violated the restrictions, the others tore the 
hide of the animal he slaughtered. 


Where there is an important person — DIX KYNT KIT 
awn: The Ri Migash and the Ramah write that this term 
refers specifically to a case where the important person- 
age is both a Torah scholar and a communal leader. If he 
lacks either of these criteria, the lack of his approval does 
not nullify the stipulation. The reason for the restriction 
of the ability of people to make these regulations is that 
it would be disrespectful to establish regulations without 
the approval of the local scholar. Additionally, this leader 
will ensure that the regulations are appropriate (Ritva). 


= 


There is no proof of the matter — aby) TPT prs: This verse 
does not provide an absolute proof, because the Temple 
treasurers referred to were in charge of the complex task 
of Temple repairs. In such a situation it is difficult to keep 
track of the accounts (Rashi). Josafot explain that this verse 
is no proof because the Temple treasurers were thoroughly 
righteous individuals, which is not necessarily the case with 
charity collectors. 


Tie up and count it - 733 Wx: Some commentaries main- 
tain that this teaches that although one does not calculate 
sums with charity collectors or the Temple treasurers con- 
cerning the money that they distribute, one does keep track 
of the amounts that they receive (Ramah). 
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HALAKHA 

Charity collectors examine for food — muita ppta: 
If a poor person declares that he is hungry, he is given 
food without any examination. But if he asks for cloth- 
ing, he must first be investigated to make sure he is 
in fact in need. If he is familiar to the community, he 
is immediately provided with clothing in accordance 
with his stature. This is in accordance with the opinion 
of Rav Yehuda (Rambam Sefer Zera’im, Hilkhot Mattenot 
Aniyyim 7:6; Shulhan Arukh, Yoreh De‘a 251:10). 


One does not give a poor person.. .less — pannia p 
apd: A poor person traveling from place to place beg- 
ging for charity is given at least a loaf of bread worth 
a pundeyon when a sela buys four sea of grain. If he 
stays overnight he is given a bed and a pillow. If he 
spends Shabbat in the town, he is given food for three 
meals, including lentils, fish, and vegetables. This is 
the way an unknown poor person is treated, but if 
the community is familiar with him he is given provi- 
sions in accordance with his stature (Rambam Sefer 
Zera‘im, Hilkhot Mattenot Aniyyim 7:8; Shulhan Arukh, 
Yoreh Dea 250:4). 


One is not required to attend to him and give him a 
large gift - mara mand b PPR px: Ifa poor person 
who goes door to door collecting money requests 
money from the charity fund, the charity collector 
is not obligated to give him a large donation from 
the fund. Rather, he gives him a small donation and 
does not turn him away empty-handed (Rambam 
Sefer Zera'im, Hilkhot Mattenot Aniyyim 7:7; Shulhan 
Arukh, Yoreh De‘a 250:3). 


NOTES 


It is written with a shin — Ws Ina: In the standard 
versions of the Bible the verse is not written this way. 
The Ramah apparently omits this sentence from the 
Gemara. This is cited as one of the instances where 
the talmudic Sages had a version that differs slightly 
from the Masoretic text. 


Than a loaf worth a pundeyon — }i353 333: Rashi 
maintains that this refers to a loaf that weighs a 
quarter-kav, which suffices for two meals. 


A pillow [bei sadya] - x! +3: Rashi explains that 
bei sadya signifies pillow, whereas Rabbeinu Hananel 
writes that the term includes all bedding. 


LANGUAGE 
Pundeyon — 1133: From the Latin dupondium. A 
pundeyon is a coin equal in value to two issar. 


Pillow [bei sadya] - x” *a: Possibly related to isdohi, 
the Aramaic translation of the Hebrew merashotav 
(Targum Onkelos on Genesis 28:11), generally under- 
stood to mean: Under his head. 
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Rav Huna says: Charity collectors examine the level of poverty 
of one who asks for food," but they do not examine the level of 
poverty of one who asks for clothing. If a person comes before 
the charity collectors in tattered clothes, he is given clothing 
without any questions being asked. If you wish, say that this 
distinction is derived from a verse; if you wish, say instead that 
it is derived via logical reasoning. 


If you wish, say that this distinction is derived via logical reason- 
ing: This one who stands before us in rags is exposed to con- 
tempt, whereas that one who is hungry is not exposed to con- 
tempt. If you wish, say instead that this distinction is derived 
from a verse, as it is written: “Is it not to share [paros] your 
bread with the hungry?” (Isaiah 58:7). The word paros is written 
with a shin," alluding to the word parosh, meaning examine 
and investigate, and only then should you give him. And there 
in the same verse it is written with regard to clothing: “When 
you see the naked, that you cover him,” indicating that “when 
you see” him you should immediately cover him. 


And Rav Yehuda says just the opposite: Charity collectors exam- 
ine the level of poverty of one who asks for clothing, but they 
do not examine the level of poverty of one who asks for food. 
He too adduces supports for his opinion. If you wish, say that 
this distinction is derived via logical reasoning; if you wish, say 
instead that it is derived from a verse. 


If you wish, say that this distinction is derived via logical reason- 
ing: This one who is hungry suffers, whereas that one who is in 
tattered clothing does not suffer in the same way. And if you 
wish, say instead that this distinction is derived from a verse. 
Here, it is written: “Is it not to share [paros] your bread with 
the hungry?” meaning, share it immediately, just as the word is 
read. Since the word is read with a samekh, Rav Yehuda does not 
understand it as alluding to examining the recipient. And there, 
it is written: “When you see the naked, that you cover him,” 
meaning, when it will be clearly apparent to you, after you have 
investigated the matter and found that the supplicant is deserving, 
then you shall cover him. The Gemara comments: It is taught in 
a baraita in accordance with the opinion of Rav Yehuda: If a 
poor person said: Cover me with clothing, the charity collectors 
examine him; but if he said: Sustain me with food, they do not 
examine him. 


We learned in a mishna there (Pe'a 8:7): One does not give a 
poor person who is traveling from place to place requesting 
charity less" than a loaf worth a pundeyon,™ one forty-eighth of 
a sela, when the standard price of grain is four se‘a for a sela. If 
the poor person sleeps in that place, one gives him provisions 
for lodging. The Gemara asks: What is meant by provisions for 
lodging? Rav Pappa said: A bed and a pillow [bei sadya]. And 
if he spends Shabbat in that place, one gives him food for three 
meals. A Sage taught in a baraita: If a poor person was going 
door to door asking for charity, one is not required to attend to 
him and give him money from the charity fund. 


It is related that a certain poor person who was going door to 
door requesting charity came before Rav Pappa, the local char- 
ity collector, but Rav Pappa did not attend to him. Rav Sama, 
son of Rav Yeiva, said to Rav Pappa: If the Master does not 
attend to him, nobody else will attend to him either; should he 
be left to die of hunger? Rav Pappa said to him: But isn’t it taught 
in a baraita: If a poor person was going door to door asking for 
charity, one is not required to attend to him? Rav Sama said to 
him: That baraita means to say that one is not required to attend 
to him and give him a large gift," since he is already collecting 
money as he goes door to door, but one does attend to him and 
give him a small gift. 
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Rav Asi says: A person should never prevent himself from 
giving at least one-third of a shekel" a year" in charity, as it 
is stated: “And we also established mitzvot upon ourselves," 
to charge ourselves yearly with the third part of a shekel for 
the service of the House of our God” (Nehemiah 10:33). And 
Rav Asi says: Charity is equivalent to all the other mitzvot 
combined, as it is stated in that verse: “We also established 
mitzvot upon ourselves.” A mitzva is not written here, but 
rather mitzvot, in the plural, thereby teaching that this mitzva 
is equivalent to all the other mitzvot. 


The Gemara offers a mnemonic device for the following 
statements extolling the mitzva of charity: Greater; Temple; 
Moses. Rabbi Elazar says: One who causes others to perform 
[me‘aseh ] a meritorious act is greater" than one who performs 
that act himself, as it is stated: “And the causing [ma‘aseh] of 
righteousness" shall be peace, and the work of righteousness, 
quietness, and assurance forever” (Isaiah 32:17). If one merits, 
the following verse is applied to him: “Is it not to share your 
bread with the hungry?” (Isaiah 58:7), i.e., he will wholeheart- 
edly give charity to the poor. If he does not merit, the latter 
clause of that verse is applied to him: “You shall bring the poor 
that are cast out" to your house,’ i.e., he will be compelled by 
the government to billet soldiers in his house and sustain them 
against his will. 


Rava said to the people of Mehoza: I beg of you, strive with 
each other to perform acts of charity and righteousness, so that 
you will live in peace with the government, since if you do not 
act charitably toward each other, you will end up paying fines to 
the government. And Rabbi Elazar says: When the Temple is 
standing, a person contributes his shekel’ for the Temple ser- 
vice and achieves atonement for his sins. Now that the Temple 
no longer stands, if people act charitably, it will be well for 
them; but if not, the nations of the world will come and take 
their money by force. The Gemara comments: And even so, the 
money taken from them by force is credited to them as if they 
had freely given charity," as it is stated: “And I will make your 
oppressors charity” (Isaiah 60:17). 


Rava said: This following matter was told to me by the infant 


From giving one-third of a shekel - 


his positive mitzva. 


And the causing of righteousness — ApIxa Mwy mM: Rashi 
and the She'iltot deRav Ahai Gaon understand ma‘aseh in the 


Sowa mehe nbn: It is 
written in the She‘iltot deRav Ahai Gaon that this is the minimum 
amount a person can give to fulfill the mitzva of charity. Even 
one who is sustained by charity must give this amount to fulfill 


And we also established mitzvot upon ourselves — 137/971) 
mya why: Even though this text refers to donations to the 
Temple, giving charity is a greater mitzva; therefore, the matter 
can be derived through an a fortiori inference (Tosafot). 


One who causes others to perform is greater - TYYAT bins: 
The Sages explain that such a person brings benefit to both the are termed merudim because they rebel [mordim] against God. 
donor and the recipient. Furthermore, collecting charity from 
others often brings insult and embarrassment upon the collector, 
which can be more painful than the actual giving of money. 


NOTES 


teously is greater because the verse uses the word peace, which 
denotes permanent tranquillity, about such a person, whereas in 
connection with righteousness itself the verse speaks of quiet- 
ness, and assurance, which denote fleeting rest. 


The poor that are cast out [merudim] — Dwa Day: This is a 
reference to the gentile authorities, who are referred to as the 
poor because they constantly claim they have no money and 
are in need of funds, and therefore they scream and demand 
this money (Rashi). The Ramah explains that government officials 
are called poor because they have a paucity of mitzvot, and they 


It is credited to them as charity - mp) ra awn: Some com- 
mentaries write that charity given under duress is still considered 
charity. Others explain that when money is given to the govern- 
ment faithfully, it leads the authorities to sympathize with the 
poor and not to collect taxes from them. Alternatively, because 


sense of me‘aseh, causing others to act. The Ritva writes that 


Rabbi Elazar maintains that one who causes others to act righ- 


a person suffers at the hands of the government due to the fact 
that he is a Jew, the act of giving is meritorious for him (Meiri). 


HALAKHA 


From giving one-third of a shekel a year - nbn 
mwa Sowa myhy: Every person must give charity in 
accordance with his financial capability and the needs 
of the poor. This applies even to the poor themselves, 
who survive on charity. One may give up to 20 percent 
of his assets. Even when there are none in great need 
of support, he must give at least one-third of a shekel 
a year in order to fulfill the mitzva of charity (Rambam 
Sefer Zera'im, Hilkhot Mattenot Aniyyim 7:5, and see Radbaz 
there; Shulhan Arukh, Yoreh De'a 249:1-2). 


One who causes others to perform is greater — bina 
mwya: One who causes others to give charity receives 
a greater reward than the person who actually gives the 
charity. The Tur states that both receive the same reward 
(Rambam Sefer Zera‘im, Hilkhot Mattenot Aniyyim 10:6; 
Shulhan Arukh, Yoreh De‘a 249:5, and see Taz there). 


BACKGROUND 


Contributes his shekel — pw piw: This is a reference to 
the obligation incumbent upon every Jewish male who is 
at least twenty years old to donate one-half of a biblical 
shekel to the Temple each year (Exodus 30:11-16). The 
money was used primarily for the purchase of commu- 
nal sacrifices and was also used for maintenance of the 
Temple. This obligation is in force only when the Temple 
is standing. The details of this mitzva are enumerated in 
tractate Shekalim. 
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BACKGROUND 


Every scale - ap>pbp:The coat of mail referred to here 
is apparently one made by attaching scales of metal or 
some other hard material to leather. The leather founda- 
tion made the armor flexible and permitted movement, 
while the scales prevented penetration of arrows or 
swords. This type of armor was used even in antiquity 
and was common in Rome and Persia during the talmu- 
dic period. The Gemara may also be referring to chain 
mail, which was made by linking many small rings of 
metal to form one large piece of armor. 


Armor scales found at Masada 


Leper — ytivia: The halakhot of tzara‘at, traditionally ren- 
dered as leprosy but not necessarily identified medically 
with that illness, are recorded in the Torah in the book 
of Leviticus (chapters 13-14). They are detailed in trac- 
tate Nega'im, which examines exclusively the different 
types of leprosy. The halakha distinguishes between the 
impurity of a quarantined leper, i.e. a suspected leper, 
who is isolated for a period of up to two weeks until the 
matter is clarified, and that of a confirmed leper. A leper 
must let his hair grow, rend his garments, and cover his 
head in a particular way. He constitutes a particularly 
severe source of ritual impurity in that he, similar to a 
corpse, imparts ritual impurity to items found under 
the same roof as him. 


HALAKHA 
A leper...during his days of counting - "93 yrixi 
inian: After a leper has recovered and has brought the 
two birds, cedar wood, hyssop, and crimson thread, and 
shaved all his hair, he counts a further seven days. Dur- 
ing this period an item or another person can contract 
impurity through contact with him (Rambam Sefer 
Tahara, Hilkhot Tumat Tzara‘at 11:2). 


Moving an animal carcass — may vp: One who 
moves a piece of an animal carcass the volume of an 
olive-bulk renders his garments impure (Rambam Sefer 
Tahara, Hilkhot Shear Avot HaTumot 1:5, 6:12-13). 
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who perverted" the ways of his mother. He said in the name of 
Rabbi Elazar: What is the meaning of that which is written: “And 
He donned charity like a coat of mail” (Isaiah 59:17)? This verse 
serves to tell you that just as with regard to this coat of mail, each 
and every scale® of which it is fashioned combines to form one 
large coat of mail, so too with regard to charity," each and every 
peruta that one gives combines to form a great sum. Rabbi Hanina 
says: The same idea is derived from here, as it is stated: “And all 
our charity is as a polluted garment” (Isaiah 64:5). Just as with 
regard to this garment, each and every thread in it combines to 
form one large garment, so too with regard to charity, each and 
every peruta combines to form a great sum. 


The Gemara comments: Why was this Sage called the infant who 
perverted the ways of his mother? It was because of the following 
incident: Rav Ahadvoi bar Ami asked Rav Sheshet: From where 
is it derived that a leper’ renders a person impure through contact 
during his days of counting," i.e., during the seven days that the 
leper must count from the start of his purification process, when he 
brings his birds, until he completes that process with the bringing 
of his sacrifices? Rav Sheshet said to him: Since he renders his 
garments impure, as it states that on the seventh day of his purifica- 
tion he must wash his clothes (see Leviticus 14:9), he also renders 
people impure. 


Rav Ahadvoi said to him: Perhaps connected impurity is differ- 
ent," meaning perhaps he renders his garments impure because 

they are connected to the source of the impurity, but this does not 

mean that he renders impure a person whom he touches. A proof 
for this distinction may be brought from the fact that if one moves 

an animal carcass," an action that renders him impure even if there 

was no actual contact with the carcass, he renders the garments 

that he is wearing impure but does not render another person 
impure. 


NOTES 


The infant who perverted - wawra Kyy: Rashi explains that 
Rava called Rav Sheshet by this sobriquet, as he understands the 
incident described later to be one where Rav Sheshet’s mother 
debased herself for what her son did to Rav Ahadvoi. Nevertheless, 
most commentaries, starting with Rabbeinu Hananel and Rab- 
beinu Gershom, state that the designation refers to Rav Ahadvoi 
bar Ami and that he caused his mother to debase herself before 
Rav Sheshet. 


So too charity — 1171% 9%: Although one who gives another a 
larger sum of money all at once provides more assistance, giving 
charity little by little also helps. The money accumulates and 
increases the reward of the donor (Torat Hayyim; Maharal). Some 
commentaries write that Rabbi Elazar is saying that multiple 
donations of small amounts are preferable to one large donation, 
just as armor is more effective when it is made of scales rather 
than from a single piece (Hatam Sofer). 


A leper. ..during his days of counting — i115 9a yyw: The 
fact that a leper imparts impurity to a person through contact is 
stated in the mishna, but not in the biblical text. This is why Rav 
Ahadvoi seeks the source in the Torah for this halakha (Tosafot). 
The leper's days of counting begin after his first purification ritual, 
which involves the bringing of two birds (see Leviticus 14:4). He 
counts seven days and is then completely purified with the bring- 
ing of his sacrifices. As long as the leper is impure, it is clear tha 
he imparts impurity to another person. Although this is not stated 
explicitly in the Torah, there are many proofs to this point, e.g., 
that he is removed from the camp, that he must proclaim abou 
himself that he is impure, and that he is compared in the text to 
a corpse. Even so, it might have been reasoned that during his 


days of counting, when he seems to be cured from the leprosy, 
his status is similar to one who lacks atonement. 


Connected impurity is different — axw pana ngaw: Rashi 
expounds that since the clothing he is wearing clings to him, it is 
connected to his body and therefore becomes impure. In similar 
fashion, he explains that one who carries an animal carcass or 
causes it to move transfers impurity to his garments because he is 
wearing them, but he does not transfer impurity to other clothes 
with which he comes into contact. 

Many early commentaries (Tosafot) challenge Rashi’s under- 
standing, since the ensuing discussion with regard to the impurity 
of the carcass of a creeping animal is completely unrelated to this 
issue. Tosafot therefore comment that the impurity of garments 
is different. They explain that this leper renders garments and 
other items impure, because they can be rendered impure even 
by something that is not a primary source of impurity. But only a 
primary source of impurity can render a person impure. 

Other early commentaries (Ramah; Ramban) explain the term: 
Connected impurity, differently. It does not refer specifically to the 
garments the individual is wearing but to those which he touches 
when he is connected to impurity, e.g., where he is holding a 
primary source of impurity in one hand and touching garments 
with the other. It is only in such circumstances that he renders 
garments, but not a person, impure. This is why the leper renders 
impure the clothes he is wearing during his days of counting 
when he himself is the source of impurity, but he does not render 
a person impure. This is like the halakha that one who moves an 
animal carcass renders garments impure, even those that he is 
not wearing, if he touches them while he is in contact with the 
carcass, but he does not render a person impure. 
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Rav Sheshet said to him: But from where do we derive that the 
carcass of a creeping animal renders a person impure?" Is it 
not because we know that it renders his garments impure? Rav 
Ahadvoi said to him: It is written explicitly with regard to the 
carcass of a creeping animal: “Or a man who touches any creeping 
animal, whereby he may be made unclean” (Leviticus 22:5). Rav 
Sheshet said to him: But from where do we derive that semen 
renders a person impure?" Is it not because we say that since it 
renders his garments impure (see Leviticus 15:17) it also renders 
a person impure? Rav Ahadvoi said to him: It is also written 
explicitly with regard to semen: “Or a man from whom semen is 
expelled” (Leviticus 22:4), and the Sages expound the superfluous 
word “or” as serving to include as impure one who touches semen. 


The Gemara relates that with each of his answers Rav Ahadvoi 
responded to Rav Sheshet in a mocking tone, intimating that 
he doubted Rav Sheshet’s grasp of Torah verses. Rav Sheshet 
was deeply offended, and as punishment, Rav Ahadvoi bar Ami 
became mute and forgot his learning. Rav Ahadvoi’s mother came 
and wept before Rav Sheshet. She cried and cried but he ignored 
her. As she had once been Rav Sheshet’s nursemaid, she said to him: 
Look at these breasts of mine from which you suckled. Upon 
hearing that, Rav Sheshet prayed for mercy for Rav Ahadvoi, and 
he was healed. And since it was Rav Ahadvoi whose behavior led 
to his mother’s acting in this manner, he was referred to as the infant 
who perverted his mother’s ways. 


The Gemara comments: With regard to that which we arrived at, 
i.e. this particular subject, let us clarify the matter: From where do 
we derive that a leper renders impure a person with whom he comes 
into contact during his days of counting? As it is taught in a baraita: 
Rabbi Shimon bar Yohai says: Washing garments is stated with 
respect to his days of counting, and washing garments is stated 
with respect to his days of confirmed leprosy, after he has been 
declared conclusively impure by a priest. Just as there, when he is 
a confirmed leper he renders a person impure, as is explicitly stated 
in the Torah, so too here, during his days of counting he renders a 
person impure. 


§ The Gemara resumes its discussion of the virtues of giving charity. 
Rabbi Elazar said: One who performs acts of charity in secret is 
greater than Moses, our teacher. Whereas with regard to Moses, 
our teacher, it is written: “For I was afraid of the anger and the 
wrath” (Deuteronomy 9:19), with regard to one who performs 
acts of charity it is written: “A gift in secret pacifies anger, and a 
present in the bosom fierce wrath” (Proverbs 21:14). The Gemara 
comments: And this statement disagrees with a statement of Rabbi 
Yitzhak, as Rabbi Yitzhak says: A secret gift pacifies anger, but it 
does not pacify wrath, as it is stated: “And a present in the bosom 
fierce wrath,” meaning that although a present is in the bosom, 
i.e., even if one gives charity in secret, nevertheless fierce wrath can 
still harm him. There are those who say that Rabbi Yitzhak says as 
follows: Any judge who accepts a bribe brings fierce wrath upon 
the world, as it is stated: “And a present in the bosom fierce wrath.’ 


And Rabbi Yitzhak says: Anyone who gives a peruta to a poor 
person receives six blessings, and whoever consoles him" with 
words" of comfort and encouragement receives eleven blessings. 
The Gemara explains: One who gives a peruta to a poor person 
receives six blessings, as it is written: “Is it not to share your bread 
with the hungry, and that you shall bring the poor that are cast 
out to your house? When you see the naked, that you cover him” 
(Isaiah 58:7). And the next verses list six blessings: “Then shall 
your light break forth like the dawn, and your health shall spring 
forth speedily, and your righteousness shall go before you, the 
glory of the Lord shall be your rearguard. Then, shall you call, and 
the Lord shall answer; you shall cry, and He shall say: Here I am” 
(Isaiah 58:8-9). 


HALAKHA 

A creeping animal renders a person impure - yw 
DI Nawa: The carcass of a creeping animal is a pri- 
mary source of ritual impurity, and renders impure 
people and items with which it comes into contact. 
This halakha applies to a carcass that is at least a lentil- 
bulk in volume (Rambam Sefer Tahara, Hilkhot Shear 
Avot HaTumot 4:2). 


Semen renders a person impure - KAVAT yn NID 
Di: Semen is a primary source of ritual impurity and 
renders impure people and items with which it comes 
into contact (Rambam Sefer Tahara, Hilkhot She'ar Avot 
HaTumot 5:1). 


And whoever consoles him with words — ip») 
27273: When one gives charity to a poor person, he 
should give it pleasantly and exhibit empathy. If one 
gives charity angrily and unpleasantly, he loses the 
merit he gained from his gift, even if he gives a large 
sum (Shakh). One who has no money to give should 
console the poor person with words (Rambam Sefer 
Zera'im, Hilkhot Mattenot Aniyyim 10:4-5; Shulhan 
Arukh, Yoreh De‘a 249:3—4). 


NOTES 


And whoever consoles him — io»aamy: Tosafot and 
Rambam maintain that this phrase does not mean that 
words of consolation and an act of charity are offered 
together, in which case one’s reward would certainly 
be great. Rather, it teaches that even a person who 
cannot give money should encourage the poor person 
and console him, and his reward will still be great. 
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And whoever consoles a poor person with words of comfort 
and encouragement receives eleven blessings, as it is stated: 
“And if you draw out your soul to the hungry and satisfy the 
afflicted soul, then shall your light shine in darkness, and 
your gloom shall be as the noonday. And the Lord shall guide 
you continually, and satisfy your thirst in drought... And 
they that shall be of you shall build the old waste places, you 
shall raise up the foundations of many generations” (Isaiah 
58:10-12). 


And Rabbi Yitzhak says: What is the meaning of that which is 
written: “He who pursues charity and mercy finds life, charity, 
and honor” (Proverbs 21:21)? Is this to say that because one has 
pursued charity, he himself shall find charity? That is, shall the 
reward of one who has always given charity be that he will even- 
tually become poor and other people will act charitably toward 
him? Rather, the verse serves to tell you that with regard to 
anyone who pursues charity, giving to the poor and leading 
others to do so, the Holy One, Blessed be He, furnishes him 
with money with which to perform his acts of charity. 


Rav Nahman bar Yitzhak says: The Holy One, Blessed be 
He, sends him people who are deserving of charity, so that 
he will reap his just reward for helping them. The Gemara 
comments: What does this statement serve to exclude? It serves 
to exclude Rabba’s homiletical interpretation of a different 
verse, as Rabba taught: What is the meaning of that which 
is written: “Let them be made to stumble before You; deal 
thus with them in the time of Your anger” (Jeremiah 18:23)? 
The prophet Jeremiah said before the Holy One, Blessed be 
He: Master of the Universe, even when those wicked men 
who pursued me subdue their inclinations and seek to per- 
form acts of charity before You, cause them to stumble upon 
dishonest people who are not deserving of charity, so that 
they will not receive reward for coming to their assistance. 


Rabbi Yehoshua ben Levi says: Anyone who is accustomed to 
performing acts of charity merits blessing; he will have sons 
who are masters of wisdom, masters of wealth, and masters 
of aggada. The Gemara explains: Masters of wisdom, as it is 
written: 


“He who pursues charity and mercy, finds life” (Proverbs 21:21), 
and with regard to wisdom it is written: “He who finds Me, finds 
life” (Proverbs 8:35). Masters of wealth, as it is written: “He 
who pursues charity and mercy finds charity,” meaning he will 
be able to give charity. Masters of aggada, as it is written: “He 
who pursues charity and mercy, finds honor.” And how do we 
know that this refers to masters of aggada? It is written here 

“honor,” and it is written there: “The wise shall inherit honor” 
(Proverbs 3:35). 


NOTES 


Masters of aggada, as it is written honor — 237 TRX ya appreciate and enjoy their words; therefore, they are shown 


133): Masters of aggada lecture in public to the masses who 


more honor than other Torah scholars. 
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§ Itis taught in a baraita: Rabbi Meir would say: An opponent 
may bring an argument against you and say to you: If your God 
loves the poor, for what reason does He not support them Him- 
self? In such a case, say to him: He commands us to act as His 
agents in sustaining the poor, so that through them we will be 
credited with the performance of mitzvot and therefore be saved 
from the judgment of Gehenna. And this is the question that 
Turnus Rufus’ the wicked asked Rabbi Akiva:? If your God 
loves the poor, for what reason does He not support them Him- 
self? Rabbi Akiva said to him: He commands us to sustain the 
poor, so that through them and the charity we give them we will 
be saved from the judgment of Gehenna. 


Turnus Rufus said to Rabbi Akiva: On the contrary, it is this 
charity which condemns you, the Jewish people, to Gehenna 
because you give it. I will illustrate this to you with a parable. To 
what is this matter comparable? It is comparable to a king of 
flesh and blood who was angry with his slave and put him in 
prison and ordered that he should not be fed or given to drink. 
And one person went ahead and fed him and gave him to drink. 
If the king heard about this, would he not be angry with that 
person? And you, after all, are called slaves, as it is stated: “For 
the children of Israel are slaves to Me” (Leviticus 25:55). If God 
decreed that a certain person should be impoverished, one who 
gives him charity defies the will of God. 


Rabbi Akiva said to Turnus Rufus: I will illustrate the opposite 
to you with a different parable. To what is this matter compa- 
rable? It is comparable to a king of flesh and blood who was 
angry with his son and put him in prison and ordered that he 
should not be fed or given to drink. And one person went ahead 
and fed him and gave him to drink. If the king heard about this 
once his anger abated, would he not react by sending that person 
a gift? And we are called sons, as it is written: “You are sons of 
the Lord your God” (Deuteronomy 14:1). 


Turnus Rufus said to him: You are called sons and you are called 
slaves. When you fulfill the will of the Omnipresent, you are 
called sons; when you do not fulfill the will of the Omnipresent, 
you are called slaves. And since now you do not fulfill the will 
of the Omnipresent, the parable that I offered is more apt. Rabbi 
Akiva said to him: The verse states: “Is it not to share your bread 
with the hungry, and that you shall bring the poor that are cast 
out to your house?” (Isaiah 58:7). When do we bring the poor 
that are cast out into our houses? Now, when we have to billet 
the Roman soldiers in our homes; and about that very time, the 
verse states: “Is it not to share your bread with the hungry?” 


Turnus Rufus — Dist DAHw: This is the appellation assigned to the 
Roman consul Quintus Tineius Rufus, who ruled Judea during the 
bar Kokheva revolt. He suppressed the revolt with great cruelty. 
For this reason, he was dubbed Turnus Rufus, a deliberate distor- 


PERSONALITIES 


Yehoshua ben Hananya, and others, he acquired thousands of 
students and established his own academy in Bnei Brak. Rabbi 
Akiva arranged many oral traditions, and it was the tradition of 
Rabbi Akiva as received by his disciple, Rabbi Meir, that ultimately 
became the basis of the six orders of the Mishna. 


ion of his name alluding to the phonetically similar Greek word 
or tyrant, thpavvog, turannos. The midrash recounts his debates 
with Rabbi Akiva, whom he later commanded to be tortured and 
illed (Midrash Tanhuma, Tazria 8). Tractate Ta'anit reports that 
Turnus Rufus ordered that the Temple Mount be plowed over to 
show its complete destruction. 


Rabbi Akiva - xap% 9a; Rabbi Akiva, who lived just after the 
destruction of the Second Temple, was one of the greatest of the 
tanna‘im. Unlettered until the age of forty, Akiva was encouraged 
by his wife, Rachel, to devote himself to the study of Torah. After 
years of study under the tutelage of Rabbi Eliezer ben Hyrcanus, 


Rabbi Akiva was the spiritual leader of the bar Kokheva revolt. 
Although he even proclaimed bar Kokheva the Messiah early 
in the struggle, he later retracted this opinion. Despite Roman 
decrees against disseminating Torah, the aged Rabbi Akiva contin- 
ued to teach. Rabbi Akiva was arrested by the Romans, imprisoned, 
tried, and sentenced to death. He suffered a martyr's death at the 
hands of the Romans, and is listed as one of the ten martyrs whose 
execution by the Romans is described in liturgy. As the Romans 
were torturing him to death, he explained to his students that he 
now had the opportunity to fulfill the true meaning of loving God 
with all of one’s soul (Berakhot 61b). 
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NOTES 
Just as a person's livelihood — yniaivaw ows: It is stated 


in tractate Beitza (16a) that on Rosh HaShana God appor- 


tions food and livelihood to all people for the year. Rabbi 
Yehuda, son of Rabbi Shalom, expounds that just as God 
determines how much income a person will earn during 
the year, so does He decree how much money a person 
will lose during the year. 


Like Shabbat desecrators — ninaw Onis: Violation 
of a Shabbat prohibition is punishable by stoning. As 
described in tractate Sanhedrin, a convicted criminal who 
is liable to be stoned is first hurled to the ground from a 
high place. Rashi explains this passage based on what is 
stated in tractate Ketubot (30b), that even though capital 
punishment is no longer administered by the courts, God 
still punishes those deserving of death in a way similar to 
the type of execution they would have received. This is 
how Rav Pappa understood his near-fatal fall from the 
ladder; he was being shown the death that he deserved. 


| have taken away My peace — nibw ny naD: Rashi 


writes that peace is identified with kindness and mercy. 


Rabbeinu Gershom explains that God withdrew his peace 
from the people because they were not treating each 
other with kindness and mercy. 
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Rabbi Yehuda, son of Rabbi Shalom taught: Just as a person’s 
entire livelihood" is allocated to him from Rosh HaShana, when 
God issues His judgments for the entire year, so too are a person’s 
monetary losses allocated to him from Rosh HaShana. If one 
merits, the following verse is applied to him: “You shall share 
your bread with the hungry,’ i.e., he will spend the sum allocated 
to him on gifts of charity; and if he does not merit, the following 
verse is applied to him: “You shall bring the poor that are cast 
out to your house, i.e., he will be compelled by the government 
to billet soldiers in his house and feed them against his will. 


It is like this incident involving the nephews of Rabban Yohanan 
ben Zakkai, who once saw in a dream that his nephews 
were destined to lose seven hundred dinars over the course of 
the year. He encouraged them and took money from them for 
charity, and they were left with seventeen dinars out of the 
seven hundred. When Yom Kippur eve arrived, the government 
sent messengers who came and took the remaining seventeen 
dinars. 


Rabban Yohanan ben Zakkai said to them: Do not fear that they 
will take even more from you; they took from you the seventeen 
dinars that were still with you. The nephews said to him: How 
did you know? Rabban Yohanan ben Zakkai said to them: I saw 
a dream about you, and he related his dream to them. They said 
to him: And why did you not tell us about the dream? Rabban 
Yohanan ben Zakkai said to them: I said, It is better that they 
perform a mitzva for its own sake. Had you known from the start 
that you were fated to lose that amount of money, the mitzva would 
not have been performed purely for its own sake. 


The Gemara relates: Rav Pappa was once climbing up a ladder 
when his foot slipped and he almost fell. He said: Now, is the 
one who hates us, a euphemism for himself, liable like Shabbat 
desecrators" and idol worshippers, who are subject to death by 
stoning, which is similar to death by falling, the punishment that 
Rav Pappa narrowly escaped? Hiyya bar Rav of Difti said to Rav 
Pappa: Perhaps a poor person once approached you and you did 
not sustain him, and therefore you were given a glimpse of the 
punishment that you actually deserve. 


As it is taught in a baraita: Rabbi Yehoshua ben Korha says: 

Anyone who turns his eyes away from one seeking charity" is 

considered as ifhe worships idols. From where is this derived? It 

is written here: “Beware that there be not a base thought in your 

heart...and your eye be evil against your poor brother, and you 

give him nothing” (Deuteronomy 15:9). And it is written there: 

“Certain base men have gone out...and have drawn away the 

inhabitants of their city, saying, Let us go and serve other gods” 
(Deuteronomy 13:14). Just as there, the base men sin with idolatry, 
so too here, the base thought is treated like idolatry. 


It is taught in a baraita that Rabbi Elazar, son of Rabbi Yosei, 
said: All acts of charity and kindness that Jews perform in this 
world make great peace and are great intercessors between the 
Jewish people and their Father in Heaven, as it is stated: “So said 
the Lord, enter not into a house of mourning, neither go to 
lament nor bemoan them, for I have taken away My peace" from 
this people, says the Lord, both kindness and mercy” (Jeremiah 
16:5). “Kindness”; this is referring to acts of kindness. “Mercy”; 
this is referring to acts of charity. This indicates that when there is 
kindness and mercy, God is at peace with His people. 


Anyone who turns his eyes away from charity — Doyen 53 
APT pa yyy: It is a great mitzva for a person to give charity in 
accordance with his means, and one who turns his eyes from 
needy people transgresses several prohibitions and positive 
mitzvot. He is called a sinner and a wicked and base person, and 


HALAKHA 


he is likened to idolaters. One must be very careful not to avoid 
giving charity, lest the poor person be in great need and die if 
he is not sustained, rendering the person who ignored him like 
a murderer (Rambam Sefer Zera’im, Hilkhot Mattenot Aniyyim 10:3; 
Shulhan Arukh, Yoreh Dea 247:1). 
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It is taught in a baraita that Rabbi Yehuda says: Great is char- 
ity in that it advances the redemption," as it is stated: “So 

said the Lord, uphold justice and do charity, for My salvation 

is near to come, and My righteousness to be revealed” (Isaiah 

56:1). He would say: Ten strong entities were created in the 

world, one stronger than the other. A mountain is strong, but 

iron, which is stronger, cleaves it. Iron is strong, but fire melts 

it. Fire is strong, but water extinguishes it. Water is strong, 
but clouds bear it. Clouds are strong, but wind disperses 

them. Wind is strong, but the human body withstands it. The 

human body is strong, but fear breaks it. Fear is strong, but 

wine dispels it. Wine is strong, but sleep drives it off. And 

death is stronger than them all," but charity saves a person 

from death, as it is written: “And charity delivers from death” 
(Proverbs 10:2, 11:4). 


Rabbi Dostai, son of Rabbi Yannai, taught: Come and see 

that the attribute of the Holy One, Blessed be He, is not like 

the attribute of flesh and blood. An illustration of the attri- 
bute of flesh and blood is that when a person brings a great 

gift to the king, it is uncertain whether the king will accept 

it from him or will not accept it from him. And if you say that 

the king will accept it from him, it is uncertain whether the 

person who brought the gift will eventually see the face of the 

king, or will not see the face of the king. But the Holy One, 
Blessed be He, does not act in this way. Even when a person 

gives a mere peruta to a poor person, he merits to receive the 

Divine Presence, as it is stated: “As for me, I will behold Your 
face through charity; I will be satisfied, when I awake, with 

Your likeness” (Psalms 17:15). 


It is related that Rabbi Elazar would first give a peruta to a 
poor person and only then would he pray." He said: As it is 
written in the same verse: “I will behold Your face through 
charity.” The Gemara asks: What is the meaning of that which 
is written: “I will be satisfied, when I awake, with your like- 
ness”? Rav Nahman bar Yitzhak says: These are Torah schol- 
ars, who in pursuit of their studies banish sleep from their 
eyes" in this world, and the Holy One, Blessed be He, satiates 
them with the radiance of the Divine Presence in the 
World-to-Come. 


Rabbi Yohanan says: What is the meaning of that which is 

written: “He that graciously gives to the poor makes a loan 

to the Lord, and that which he has given, He will pay him back” 
(Proverbs 19:17)? How can it be that one is considered to have 
granted a loan to God? Were it not explicitly written in the 
verse, it would be impossible to say this, that somebody who 
is gracious to a poor person is seen as lending to God. It would 
be impertinent, since “the borrower is servant to the lender’ 
(Proverbs 22:7), as it were. 


Rabbi Hiyya bar Abba says: Rabbi Yohanan raises a contra- 
diction between two texts. In one place it is written: “Riches 
profit not on the day of wrath, but charity delivers from 
death” (Proverbs 11:4), and elsewhere it is written: “Treasures 
of wickedness profit nothing, but charity delivers from 
death” (Proverbs 10:2). Why is it necessary to have these two 
verses about charity, that it delivers from death? Rabbi Hiyya 
bar Abba continues: One verse serves to teach that charity 
delivers from an unnatural death" in this world, and one verse 
serves to teach that charity delivers from the judgment of 
Gehenna in the World-to-Come. And in which of the verses 
is that charity which delivers from the judgment of Gehenna 
mentioned? It is in that verse in which “wrath” is written, as 
with regard to the day of judgment it is written: “That day is a 
day of wrath” (Zephaniah 1:15). And which type of charity is 
that which delivers from an unnatural death? 


HALAKHA 
It advances the redemption - mba ny naIpaw: 
The Jewish people will be redeemed only due to the 
merit of giving charity (Rambam Sefer Zera'im, Hilkhot 
Mattenot Aniyyim 10:1). 


He would give a peruta to a poor person and then... 
pray- yn m 2yh Tona I: It is proper to give charity 
before praying, so that one’s prayers will be accepted. This 
was the practice of Rabbi Elazar (Rambam Sefer Zera'im, 
Hilkhot Mattenot Aniyyim 10:15; Shulhan Arukh, Yoreh De'a 
249:14 and Orah Hayyim 92:10). 


They banish sleep from their eyes - Aw praw 
amaya: One who wishes to merit the crown of Torah 
should be careful not to squander his nights in emptiness 
but to spend his time engaged in the study of Torah and 
words of wisdom. This is because most of one’s knowledge 
is attained at night (Rambam Sefer HaMadda, Hilkhot Tal- 
mud Torah 3:13; Shulhan Arukh, Yoreh De'a 246:23). 


That it delivers from an unnatural death — invyaw 
mawa Anwar: The mitzva of charity delivers a person from 
all types of decrees and deaths (Shulhan Arukh, Yoreh De'a 
247:4 and see Shakh there). 


NOTES 


And death is stronger than them all - nep ama 
onan: Because sleep is considered one- sixtieth of death, 
death is more severe than all of the matters listed here 
(Maharsha). 
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HALAKHA 


One gives it without knowing — yt? 11 mani): A 
high, though not the highest, level of giving ‘charity i is 
to give to the poor without knowing to whom one gave 


and without the poor person knowing from 


whom he 


received. A level slightly lower than this is to donate to a 


charity fund. A person should contribute to s 


uch a fund 


only if he is confident that its custodian is trustworthy. 


A still lower level of charity is achieved when 


the donor 


knows the identity of the recipient, but the poor person 
does not know the identity of the donor (Rambam Sefer 
Zera'im, Hilkhot Mattenot Aniyyim 10:8-10; Shulhan Arukh, 


Yoreh De'a 249:7-9). 


NOTES 


Into the charity purse — apybw mind: Although one 


is ashamed when he feels indebted toadon 


or, when a 


poor person receives money from the charity collector 


he knows that the money does not come fro 
rom other people, and he therefore does not 
in taking it. 


ion between the mitzva of charity "and male 


(Psalms 112:2), and later in that same psalm: 
ributed freely, he has given to the poor” (Psal 
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To have male offspring - 03t O23 b vm: The connec- 


children is 


not explained. The Maharsha suggests that the associa- 
ion is perhaps based on: “His seed shall be mighty upon 
earth; the generation of the upright shall be blessed” 
“He has dis- 


ms 112:9). 
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It is the type in which one gives the charity without knowing" 
to whom he gave it, and the other one takes it without knowing 
from whom he took it. The Gemara explains: One gives it without 
knowing to whom he gave it, this serves to exclude the practice 
of Mar Ukva, who would personally give charity to poor people 
without their knowing he was the donor. The other one takes it 
without knowing from whom he took it; this serves to exclude 
the practice of Rabbi Abba, who would render his money ownerless, 
so that poor people would come and take it without his knowing 
whom he helped, although they would know from whom the money 
came. The Gemara asks: Rather, how then should one act to con- 
ceal his own identity and also remain ignorant of the identities of 
the recipients? The Gemara answers: The best method is to put 
the money into the charity purse." 


The Gemara raises an objection from what is taught in a baraita: 
What should a person do to have male offspring?" Rabbi Eliezer 
says: He should distribute his money liberally among the poor. 
Rabbi Yehoshua says: He should gladden his wife before engaging 
in the mitzva of conjugal relations. Rabbi Eliezer ben Yx’akov 
says: A person should not donate a peruta to the charity purse 
unless a great and trusted individual like Rabbi Hananya ben 
Teradyon’ is appointed as supervisor over it. This seems to indicate 
that putting money into the charity box is not always preferred. The 
Gemara answers: When we say that putting money into the charity 
box is the preferred way to give charity, this is referring to when a 
man like Rabbi Hananya ben Teradyon is appointed as supervisor 
over it. 


The Gemara discusses other matters concerning charity. Rabbi 

Abbahu says: Moses said before the Holy One, Blessed be He: 

Master of the Universe, with what shall the horn of Israel be 

exalted? God said to him: With the passage of “When you raise,” 
i.e. Israel will be exalted by way of the donations and charity that 

they will give, as it is stated: “When you raise the heads of the 

children of Israel ... then shall they give” (Exodus 30:12). 


And Rabbi Abbahu says: They asked King Solomon, son of David: 
How far does the power of charity extend? King Solomon said to 
them: Go out and see what my father David explained: “He has 
distributed freely, he has given to the poor, his righteousness 
endures forever, his horn shall be exalted with honor” (Psalms 
112:9). Rabbi Abba said: It is derived from here how far the power 
of charity extends: “He shall dwell on high, his place of defense 
shall be the fortress of rocks; his bread shall be given, his water 
shall be sure” (Isaiah 33:16). What is the reason that “He shall 
dwell on high, his place of defense shall be the fortress of rocks”? 
Because “his bread shall be given” to the poor, and “his water shall 
be sure,” i.e., it shall be given faithfully and he can be trusted in 
the matter. 


PERSONALITIES 


Rabbi Hananya ben Teradyon — jpm ja K2 937: A fourth- 


and fifth-generation tanna, Rabbi Hananya lived in Sikhni in the 


Upper Galilee, where he apparently presided over a large yeshiva. 


Although few of his statements are preserved in the Mishna 
and other sources, it is clear from several sources that he was a 
charity collector and that he also gave charity liberally. Following 
the bar Kokheva revolt, he defied the decrees against teaching 
Torah in public despite the mortal danger of such activity. Rabbi 


Hananya was caught by the authorities and sentenced to death. 


The Romans wrapped him in a Torah and burned him along with 


it. He is listed in the midrash and liturgical poetry as one of the 
ten martyrs, the rabbis who were executed by the Romans in the 
period after the destruction of the Second Temple. 

Rabbi Hananya’s wife was executed as well. Of his children, 
one son was killed by the Roman authorities, and one daughter 
was sent to a brothel, though she was eventually rescued by her 
brother-in-law. Rabbi Hananya’s daughter Berurya was a famous 
Torah scholar on par with the tanna’‘im, and she married the 
tanna Rabbi Meir. 
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And Rabbi Abbahu says: They asked King Solomon: Who is one 

who is destined for the World-to-Come? King Solomon said to 

them: All those about whom it is stated: “And before His Elders 

will be His glory” (Isaiah 24:23)," referring to those who are hon- 
ored in this world due to their wisdom. This is like the incident 
involving Yosef, son of Rabbi Yehoshua, who became ill and 

fainted. When he returned to good health, his father said to him: 
What did you see when you were not conscious? Yosef said 

to him: I saw an inverted world. Those above, i.e., those who 

are considered important in this world, were below," insignificant, 
while those below, i.e., those who are insignificant in this world, 
were above. Rabbi Yehoshua said to him: You have seen a clear 

world. The world you have seen is the true world, one in which 

one’s spiritual and moral standing determines his true importance. 
Rabbi Yehoshua further asked him: And how did you see us, the 

Torah scholars, there? Yosef said to him: Just as we are important 

here, we are important there. 


Yosef added: And I heard that they were saying in that world: 
Happy is the one who arrives with his studies in hand. And I also 
heard that they were saying: Those executed by the government 
enjoy such exalted status that no one can stand in their section. 
The Gemara asks: Who are these martyrs to whom Yosef was 
referring? If we say that he was referring to Rabbi Akiva and his 
colleagues, who were killed by the Romans, this cannot be: Is their 
elevated status due only to the fact that they were martyred by 
the Roman government and nothing more? These men were 
exceptional in their piety and sanctity during their lives as well. 
Therefore it is obvious that even without their martyrdom they 
would be greater than other people. Rather, it is referring to those 
like the martyrs of Lod,’ who died for the sanctification of God’s 
name but were not Torah scholars. 


It is taught in a baraita: Rabban Yohanan ben Zakkai said to 
his students: My sons, what is the meaning of that which the 
verse states: “Righteousness exalts a nation, but the kindness 
of the peoples is sin” (Proverbs 14:34)? Rabbi Eliezer answered 
and said: “Righteousness exalts a nation”; these are the people 
of Israel, as it is written: “And who is like your people Israel, 
one nation on the earth?” (1 Chronicles 17:21). “But the kindness 
of the peoples is sin,” meaning that all the acts of charity and 
kindness that the nations of the world perform is counted as a 
sin for them, since they perform them only to elevate them- 
selves in prestige, as it is stated: “That they may sacrifice offer- 
ings of pleasing aroma to the God of heaven, and pray for the 
life of the king and of his sons” (Ezra 6:10). Even though they 
donated offerings, they did so only for their own benefit. 


The Gemara asks: And if one acts this way, is it not full-fledged 
charity? But isn’t it taught in a baraita that one who says: I am 
contributing this sela to charity so that my sons will live, or ifhe 
says: lam performing the mitzva so that I will merit a share in the 
World-to-Come, this person is a full-fledged righteous person, 
as far as that mitzva is concerned, even though he has his own 
welfare in mind? The Gemara answers: This is not difficult. Here, 
the statement that he is considered absolutely righteous is with 
regard to a Jew;" while there, the statement that such benefaction 
is not credited as charity is with regard to a gentile. 


The martyrs of Lod - a 9a: There are conflicting traditions 
with regard to the meritorious act of those who were martyred 
in Lod and the circumstances surrounding their execution. 
Some (Rabbeinu Hananel) identify the martyrs with Shemaya 
and his brother. Another tradition identifies these martyrs as 
Pappos and Luliyanos, two wealthy leaders of Israel who were 


BACKGROUND 
daughter of the Caesar was killed the Jews were blamed. In 
order to save the Jews Pappos and Luliyanos claimed responsi- 
bility for her death. They were subsequently executed for their 
confession. Due to their willingness to sacrifice their lives for the 
sake of the community their merits are so great that nobody can 
stand before them. 


killed in Ludkiya, also known as Lod. It is related that when the 


NOTES 

And before His Elders will be His glory — 1533 wapt 7333: 
These words in the verse refer to one who merits honor due 
to his wisdom rather than his wealth or power (Rashi). The 
Meiri explains this in accordance with the statement that 
God is pleased with those individuals with whom other 
people are pleased (see Avot 3:13); one who is honored 
by his local elders in this world finds favor in the eyes of 
God as well. 


Those above were below — mend miy: That is, those 
who were important in this world because of their wealth 
or power appear in a low position in the upper world. Bu 
those who were important here due to their wisdom are 
important there as well. 


Here with regard to a Jew - bewa ja: Jews do no 
donate money on condition; when ‘they decide to contrib- 
ute, they do so even if the desired benefit, e.g., that a son wil 
live, is likely not to materialize. Gentiles, by contrast, make 
their donations conditional and regret their generosity i 
their reward is not forthcoming, as the verse states: “And 
it shall come to pass, that when they shall be hungry, they 
shall fret themselves, and curse their king and their god, and 
look upward" (Isaiah 8:21). 
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PERSONALITIES 

Rabbi Eliezer HaModa’i — yian awh vat: Rabbi 
Eliezer HaModa'i was a Sage who lived after the 
destruction of the Temple and was apparently a 
young student of Rabban Yohanan ben Zakkai. Most 
of the quotations cited in his name are explications 
of verses. Rabban Gamliel often remarked: We still 
need the Moda'i. As his name indicates, this Sage 
was from the city of Modi'in. Rabbi Eliezer HaModaii 
was bar Kokheva's maternal uncle, and he died during 
the siege of Beitar. 


NOTES 
But he did not accept them - mbap xy: This is 
because it is a disgrace to Jews when they are unable 
to take care of their own and are forced to accept 
charity from gentiles. An individual Jew who openly 
accepts charity from a gentile is despicable and even 
disqualified from serving as a witness. 


HALAKHA 


And he accepted them for the sake of peace with 
the kingdom - mab ohw mwn yya: A Jew 
should not accept charity from a gentile in public. 
he is unable to survive without such charity, he 
should receive the money in private. Nevertheless, if a 
gentile king or officer donates money to the Jews for 
e poor, the money is accepted for the sake of peace 
with the kingdom. These funds are then given in 
secret to poor gentiles, as in the case involving Rava. 
The Rema writes that if the money was earmarked 
or distribution among the Jewish poor, it should be 
given to them and the donor should not be deceived. 
The money should be given to poor gentiles only if 
he official did not specify how it was to be used 
(Rambam Sefer Zera‘im, Hilkhot Mattenot Aniyyim 8:9; 
Shulhan Arukh, Yoreh De‘a 254:1-2 and Shakh there). 
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Rabbi Yehoshua answered Rabban Yohanan ben Zakkai’s 
challenge to interpret the verse and said: “Righteousness 
exalts a nation”; these are the people of Israel, as it is written: 
“And who is like your people Israel, one nation on the earth.’ 
“But the kindness of the peoples is sin” means that all the 
acts of charity and kindness that the nations of the world 
perform is counted as a sin for them, since they perform them 
only to perpetuate their dominion, as it is stated by Daniel 
to Nebuchadnezzar: “Therefore, O king, let my counsel be 
acceptable to you, and break off your sins by charity, and your 
iniquities by showing mercy to the poor; that there may be 
an extension of your serenity” (Daniel 4:24). Since this is the 
argument that persuaded Nebuchadnezzar, it would appear that 
his actual motive was his own benefit. 


Rabban Gamliel answered and said: “Righteousness exalts a 

nation’; these are the people of Israel, as it is written: “And 

who is like your people Israel, one nation on the earth” “But 

the kindness of the peoples is sin” means that all the acts of 
charity and kindness that the nations of the world perform is 

counted as a sin for them, since they perform them only in 

order to act haughtily through them, and whoever acts haugh- 
tily falls into Gehenna, as it is stated: “The proud and haughty 
one, scorner is his name, acts in arrogant wrath” (Proverbs 

21:24). And wrath means nothing other than Gehenna, as it is 

stated: “That day is a day of wrath” (Zephaniah 1:15). 


Rabban Gamliel said: We still need to hear what the Moda’i 
has to say, as Rabbi Eliezer HaModa’i’ says: “Righteousness 
exalts a nation’; these are the people of Israel, as it is written: 
“And who is like your people Israel, one nation on the earth.” 
“But the kindness of the peoples is sin” means that all the acts 
of charity and kindness that the nations of the world perform 
is counted as a sin for them, since they perform them only to 
taunt us with them, as it is stated that the Babylonian officer 
Nebuzaradan said: “The Lord has broughtit, and done accord- 
ing as He has said; because you have sinned against the Lord 
and have not obeyed His voice, therefore this matter is come 
upon you” (Jeremiah 40:3). 


Rabbi Nehunya ben HaKana answered and said: “Righteous- 
ness exalts a nation and kindness” is referring to Israel; and in 

addition, “of the peoples is sin.” Rabban Yohanan ben Zakkai 

said to his students: The statement of Rabbi Nehunya ben 

HaKana appears to be more precise than both my statement 

and your statements, because he assigns both righteousness 

and kindness to Israel, and sin to the peoples of the world. The 

Gemara asks: By inference, it appears that he, Rabban Yohanan 

ben Zakkai, also offered an interpretation of this verse. What is 

it? As it is taught in a baraita: Rabban Yohanan ben Zakkai 

said to them that the verse should be understood as follows: 
Just as a sin-offering atones for Israel, so charity atones for 
the nations of the world. 


It is related that Ifera Hurmiz, the mother of King Shapur, 
king of Persia, sent four hundred dinars to Rabbi Ami, but he 
did not accept them." She then sent them to Rava, and he 
accepted them for the sake of peace with the kingdom." Rabbi 
Ami heard what Rava had done and was angry. He said: Does 
Rava not accept the lesson of the verse: “When the boughs are 
withered, they shall be broken off; the women shall come and 
set them on fire” (Isaiah 27:11), meaning that when righteous- 
ness has ceased from a particular nation, it is time for its citizens 
to be punished, and therefore we should not help them perform 
any meritorious deeds, which would delay their punishment? 
The Gemara asks: And why did Rava accept the money? The 
Gemara answers: He did so for the sake of peace with the 
kingdom. 
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The Gemara asks: But did Rabbi Ami not also see the importance 
of accepting the money for the sake of peace with the kingdom? 
The Gemara answers: Rabbi Ami maintains that Rava should have 
distributed the money to the gentile poor rather than to the Jewish 
poor, as it is a disgrace to the Jews to require the kindness of the 
nations of the world in order to support their poor. The Gemara 
comments: In fact, Rava also gave the money to the gentile poor 
and not to the Jewish poor. And Rabbi Ami got angry because 


those who reported the story to him did not conclude it before 
him; consequently, Rav Ami was not informed that Rava had indeed 
given the money to the gentile poor. 


§ Itis taught in a baraita: The following was said about Binyamin 
the righteous,” who was appointed supervisor over the charity 
fund. Once, a woman came before him during years of drought 
and said to him: My master, sustain me. He said to her: I swear 
by the Temple service that there is nothing left in the charity 
fund. She said to him: My master, if you do not sustain me, 
a woman and her seven sons will die. He arose and sustained 
her with his own funds. After some time, he fell deathly ill. The 
ministering angels said to the Holy One, Blessed be He: Master 
of the Universe, You said that anyone who preserves" a single life 
in Israel is regarded as if he has preserved an entire world. Should 
then Binyamin the righteous, who saved a woman and her seven 
sons, die after these few years, stillin his youth? They immediately 
tore up his sentence. A Sage taught: They added twenty-two years 
to his life. 


The Sages taught: There was an incident involving King Munbaz,’ 
who liberally gave away his treasures and the treasures of his 
ancestors in the years of drought, distributing the money to the 
poor. His brothers and his father’s household joined together 
against him to protest against his actions, and they said to him: 
Your ancestors stored up money in their treasuries and added to 
the treasures of their ancestors, and you are liberally distributing 
it all to the poor. King Munbaz said to them: Not so, my ancestors 
stored up below, whereas I am storing above, as it is stated: 

“Truth will spring out of the earth and righteousness will look 
down from heaven” (Psalms 85:12), meaning that the righteous 
deeds that one has performed are stored up in heaven. My ancestors 
stored up treasures in a place where the human hand can reach, 
and so their treasures could have been robbed, whereas I am stor- 
ing up treasures in a place where the human hand cannot reach, 
and so they are secure, as it is stated: “Righteousness and justice 
are the foundation of Your throne” (Psalms 89:15). 


My ancestors stored up something that does not generate profit, 
as money sitting in a treasury does not increase, whereas I am 
storing up something that generates profit, as it is stated: “Say of 
the righteous, that it shall be well with them, for they shall eat 
the fruit of their doings” (Isaiah 3:10). My ancestors stored up 
treasures of money, whereas I am storing up treasures of souls, 
as it is stated: “The fruit of the righteous is a tree of life, and he 
that wins souls is wise” (Proverbs 11:30). My ancestors stored up 
for others, for their sons and heirs, when they themselves would 
pass from this world, whereas I am storing up for myself, as it is 
stated: “And it shall be as righteousness to you” (Deuteronomy 
24:13). My ancestors stored up for this world, whereas I am 
storing up for the World-to-Come, as it is stated: “And your 
righteousness shall go before you, the glory of the Lord shall 
be your rearguard” (Isaiah 58:8). 


PERSONALITIES 
Binyamin the righteous - pg p293: This Binya- 
min appears to have lived during the amoraic period. 
Alternatively, he might be the tanna Rabbi Binyamin, 
student of Rabbi Akiva, or the tanna Abba Binyamin. 


Munbaz - t333: Munbaz was the king of Adiabene 
at the end of the Second Temple period. This tiny 
principality was an independent kingdom in the 
Parthian empire located in northern Aram Naharaim 
in the area that today includes Kirkuk and Mosul. 
embers of the royal family of Adiabene and some 
of the military joined the rebels against Rome dur- 
ing the great rebellion before the destruction of the 
Temple. Munbaz’s mother, Queen Helene, and his 
brother, Izats, called Zutus in the talmudic sources, 
converted to Judaism and scrupulously kept the 
mitzvot (see Bereshit Rabba, chapter 46, and Nidda 
17a). Initially, Munbaz abdicated the throne for the 
sake of his brother but subsequently accepted the 
throne upon the latter's death. Josephus describes 
the history and conversion of this family in detail. 
Like the rest of his family, Munbaz appears to have 
been buried in the Tombs of the Kings in Jerusalem. 


Sarcophagus of Queen Helene, mother of Munbaz 


HALAKHA 
Anyone who preserves — 0”p17 bs: Whoever 
preserves the life of single Jew is regarded as if he 
has saved the entire world (Rambam Sefer Nezikin, 
Hilkhot Rotze‘ah UShmirat Nefesh 1:16 and Sefer Shofe- 
tim, Hilkhot Sanhedrin 12:3). 
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—— HALAKHA = ——————_———_- 
The court does not divide - prin px: A jointly owned court- 
yard, field, or garden is divided only if each party will receive 
a portion that is large enough to be called by its original 
designation. Therefore, a courtyard is not divided unless each 
partner will receive an area of four by four cubits, in addition 
to the four cubits required for the entrances. A field is divided 
only if each party will receive a plot large enough to plant 
nine kav of seed in it. A garden is divided only if each party 
will receive a plot large enough to plant a half-kav of seed in 
it (Rambam Sefer Kinyan, Hilkhot Shekhenim 1:4, 21; Shulhan 
Arukh, Hoshen Mishpat171:3). 


Hall, etc. - 1) ppw: One should not divide a hall, a drawing 
room, a dovecote, a bathhouse, or a garment unless each 
of the recipients will receive a portion that can be used in 
the same manner as the item was used when it was whole 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 1:5). 


When both of them wish - msi) omaww pata: If partners 
agree to divide a jointly owned item that is otherwise not fit 
to be divided, they may divide it, even though the discrete 
portions will lack their original designation. The twenty-four 
books of the Bible may not be divided if bound together in 
a single scroll, even if the partners agree to do so (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 2:9; Shulhan Arukh, Hoshen 
Mishpat 17311). 


LANGUAGE 
Hall [teraklin] - Popw: From the Greek tprxAivioy, triklinion, 
which was a room with three couches. The term later came to 
refer to any large space for entertaining guests. 


Roman triclinium 


NOTES 
Irrigated field — pnbwn Ta: Some versions of the text omit 
these words since this is included under a field. By contrast, 
Rashi explains that an irrigated field is different; owing to its 
irrigation system, it is worthwhile to cultivate the field even if 
it is an area that requires less than nine kav of seed. 
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Q The Gemara resumes its analysis of the mishna, which taught 
that one must reside in a place for twelve months in order to be 
considered a resident for the purposes of issues such as paying 
taxes. But if he bought himselfa residence in the city, he is imme- 
diately considered like one of the people of the city. The Gemara 
comments: The mishna is not in accordance with the opinion of 
Rabban Shimon ben Gamliel, as it is taught in a baraita that 
Rabban Shimon ben Gamliel says: If he bought any amount of 
land in the city, and not necessarily a residence, he is immediately 
considered like one of the people of the city. 


The Gemara asks: But isn’t it taught otherwise in a different 
baraita: Rabban Shimon ben Gamliel says: If one bought land 
that is suitable for a residence, he is immediately considered 
like one of the people of the city. This contradicts the first baraita. 
The Gemara answers: This is a dispute between two tanna’im 
and they disagree with regard to the opinion of Rabban Shimon 
ben Gamliel. 


The court does not divide" a courtyard 
MISHNA 


at the request of one of the joint owners 
unless there will be in it four by four cubits for this one and four 
by four cubits for that one, i.e., this minimum area for each of 
the joint owners. And the court does not divide a jointly owned 
field unless there is space in it to plant nine kav’ of seed for this 
one and nine kav of seed for that one. Rabbi Yehuda says: The 
court does not divide a field unless there is space in it to plant 
nine half-kav of seed for this one and nine half-kav of seed for 
that one. And the court does not divide a jointly owned garden 
unless there is space in it to plant a half-kav of seed for this 
one and a half-kav of seed for that one. Rabbi Akiva says that 
half that amount is sufficient, i.e., the area required for sowing 
a quarter-kav of seed [beit rova]. 


Similarly, the court does not divide a hall [hateraklin]," a draw- 
ing room, a dovecote,’ a cloak, a bathhouse, an olive press, and 
an irrigated field" unless there is enough for this one to use the 
property in the usual manner and enough for that one to use 
the property in the usual manner. This is the principle: Anything 
for which when it is divided, each of the parts is large enough to 
retain the name of the original item, the court divides it. But if 
the parts will not retain the original name, the court does not 
divide it. 


When does this rule apply? It applies when the joint owners do 
not both wish to divide the item; when only one of the owners 
wishes to divide the property, he cannot force the other to do 
so. But when both of them wish" to divide the item, they may 
divide it, even if each of the owners will receive less than the 
amounts specified above. But in the case of sacred writings, i.e., 
a scroll of any of the twenty-four books of the Bible, that were 
inherited by two people, they may not divide them, even if both 
of them wish to do so, because it would be a show of disrespect 
to cut the scroll in half. 


BACKGROUND 


Nine kav — pap mywn: Measurements of area in the Talmud 
are based on the amount of space required for the sowing of 
certain quantities of seed. A beit sea is the space required in 
order to sow one se‘a of seed and is equivalent to 2,500 square 
cubits. Accordingly, and in keeping with the different opinions 
as to the length of a cubit, the area of nine kav equals between 
950 and 1,400 sq m. The area of a half-kav equals 50 to 80 sq m, 
and the area of a quarter-kav equals half of this. 


Dovecote 


Dovecote - Jai: 
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G E M A RA Rabbi Asi says that Rabbi Yohanan says: 


The four cubits of the courtyard which 
they said each of the joint owners must receive is in addition to 
the space in front of the entrances™ to each of the houses that 
is assigned to the owner of the house for loading and unloading. 
That opinion is also taught in a baraita: The court does not divide 
a courtyard unless its area is sufficient so that there will be in 
it eight cubits for this one and eight cubits for that one. The 
Gemara asks: But didn’t we learn in the mishna that it suffices 
that there be four cubits for this one and four cubits for that 
one? Rather, conclude from it that the baraita was taught in 
accordance with the opinion of Rabbi Asi. The Gemara affirms: 
Conclude from it that it is so. 


And there are those who raise the baraita as a contradiction to 
what is taught in the mishna and use the previously mentioned 
point to reconcile the two texts. We learned in the mishna: The 
court does not divide a courtyard at the request of one of the 
joint owners unless there will be in it four by four cubits for this 
one and four by four cubits for that one. But isn’t it taught in a 
baraita: The court does not divide a courtyard unless there are 
eight cubits for this one and eight cubits for that one? About 
this Rabbi Asi said that Rabbi Yohanan said: The four cubits of 
the courtyard which they said each of the joint owners must 
receive is in addition to the space in front of the entrances to each 
of the houses. 


Further with regard to the division of a courtyard, Rav Huna 
says: A courtyard is divided according to its entrances." Each 
of the owners receives a share of the courtyard in proportion to 
the number of entrances that his house has opening onto the 
courtyard. And Rav Hisda says: Four cubits are allotted to each 
of the owners for each and every entrance," and the rest of the 
courtyard is then divided equally between them. 


The Gemara comments: It is taught in a baraita in accordance 
with the opinion of Rav Hisda: Each of the entrances opening 
to a courtyard is allotted four cubits. If this one has one entrance 
and that one has two entrances, the one who has one entrance 
takes four cubits, and the one who has two entrances takes eight 
cubits, and they divide the rest of the courtyard equally between 
them. If this one had an entrance eight cubits wide, he takes 
eight cubits adjacent to the entrance and four cubits in the 
courtyard. The Gemara expresses surprise: What are these four 
cubits in the courtyard doing here? Doesn't it all depend on the 
size of the courtyard? Abaye said: This is what the baraita is say- 
ing: For the entrance he takes eight cubits along the length of 
the courtyard and four cubits along the width of the courtyard. 
In other words, he takes a strip four cubits wide along the entire 
length of his entrance. 


Ameimar says: A pit for holding animal food [peira desuflei]"“" 
has four cubits on each and every side so that there will be suf- 
ficient space for the animals to stand. The Gemara adds: And we 
said this only when the pit has no special entrance" to reach it, 
but rather it is accessed from all sides. 


HALAKHA 
entrance. In any event, he receives an area at least four cubits long, 


In addition to the entrances - Onn wn yin: A jointly owned 
courtyard may be divided only if each partner will receive an area 
of four by four cubits, in addition to the four cubits required for the 
entrances (Rambam Sefer Kinyan, Hilkhot Shekhenim 2:1; Shulhan 
Arukh, Hoshen Mishpat 177:3). 


Four cubits are allotted for each and every entrance — pani) 
nna dsb Wax yaq: Before a courtyard is divided, each entrance 
is granted four cubits in front of it for the entire length of the 


entrance. This is in accordance with the opinion of Rav Hisda, 


which is supported by the baraita. If the entrance is ten cubits 
wide, its owner receives forty square cubits along the length of the 


so that if the entrance is less than four cubits wide, he receives 
additional space on either side of his entrance to complete the 
four cubits (Rambam Sefer Kinyan, Hilkhot Shekhenim 2:1; Shulhan 
Arukh, Hoshen Mishpat 172:1). 


A pit for animal food - ort x18: If a house or any other place 
in which items are brought i in or out has entrances on all sides, 
the owner is given four cubits for each entrance. But if the owner 
designated one entrance for bringing items in and out, he is given 
four cubits only adjacent to that entrance (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 2:2; Shulhan Arukh, Hoshen Mishpat 172:3). 


BACKGROUND 
In addition to the entrances - onns bwn yn: 
According to Rav Hisda, whose opinion was accepted 
as the halakha, a courtyard is divided equally between 
its joint owners, with the exception of an area of four 
cubits in front of each entrance to a house which is 
given to the owner of that house. 


Space afforded each neighbor in front of his doorway 


NOTES 


A courtyard is divided according to its entrances — 
PD 0b npynna sym: The commentaries and hala- 
khic authorities agree that this term does not refer to 

a courtyard purchased by two people, as in such a 

case each party buys a specific area. Rather, it refers 

to a courtyard that was inherited, where the father left 
one son a house with a single entrance and the other a 

house with several entrances (Rashi). Alternatively, the 

Gemara is referring to houses that were constructed 

on ownerless land and subsequently surrounded by 

a partition that created a courtyard. In such a case, 
neither neighbor acquired ownership in the courtyard 

(Ri Migash). 


A pit for animal food — ort spa: Some commen- 
taries explain that this passage refers to a father who 
left a courtyard to his sons and the portion that one 
received contained a pit for holding animal food (Rab- 
beinu Gershom). Others suggest that the Gemara is 
referring to a case where the co-owners of a courtyard 
wish to divide the courtyard between themselves, and 
one of the owners has a pit for animal food. Several 
explanations have been offered for the expression: Pit 
for animal food. Rashi and others claim the phrase sig- 
nifies a hole in the ground into which people cast date 
pits that served as animal food. The geonim explain 
that the pit held the lees, leftover from date beer. The 
Ramah maintains this pit was used to store substances 
used in the tanning of hides, and the space required 
alongside it was for unloading the hides. 


And we said this only when the pit has no special 
entrance — xmne mh sen xt Yy pay xy: Rashi 
explains that ‘the owner of the pit does not have a 
special opening in his house through which he casts 
his date pits. Rather, he uses his regular door to go out 
to the courtyard and from there he makes his way to 
the pit. Other early commentaries understand that this 
refers to an entrance to the pit itself. This entrance is 
constructed for loading and unloading the refuse. 


LANGUAGE 
Pit for animal food [peira desuflei] — det NPB: Peira 
is derived from pir, meaning a pit or any other deep 
place. Suffei refers to the refuse of dates, i.e., date pits 
and skins, or the lees that remain after the dates are 
converted into beer. After being cast into a pit, this 
date refuse was used as animal feed. 


YTS pP- BAVA BATRA: PEREKI-uA 61 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek I 
Daf11 Amud b 


LANGUAGE 
Portico [akhsadra] - nTP2X: From the Greek eéSpa, exedra, 
which refers to a covered entrance to a house. 


Portico — 1103X: fonet can enter ener his, portico with his load, 
he is not given four cubits for its entrance to the courtyard. 
If he cannot enter, he is granted the four cubits, provided 
that the portico itself is four square cubits in size (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 2:3; Shulhan Arukh, Hoshen 
Mishpat 172:4). 


Gatehouse - ww m3: A gatehouse and a balcony are each 
given four cubits adjacent to the entrance. If several houses 
open to the balcony and the balcony has one entrance to the 
courtyard, only four cubits are given (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 2:4; Shulhan Arukh, Hoshen Mishpat 172:4). 


Chicken coop - penn by bab: A chicken coop is not 
granted four cubits adjacent to its entrance (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 2:5; Shulhan Arukh, Hoshen Mishpat 
172:5). 


If a house is half roofed — A712 tyy ma: Ifa building is half 
roofed and half unroofed, it is not given four cubits adjacent 
to its entrance, whether the roofed part is on the inside or 
on the outside. Rav Nahman holds that four cubits are given 
if the unroofed area is less than four square cubits (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 2:6; Shulhan Arukh, Hoshen 
Mishpat 172:6). 


| BACKGROUND ~ 
Portico - MITX: 


Regular portico according to Rashi and Rabbeinu Gershom Meor HaGola 


Portico of study hall according to Rashi 


Roman portico according to Rashi 
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But if he designates an entrance leading to this pit and does 
not approach it from all sides, he has four cubits only in front 
of his entrance. 


Rav Huna says: A portico [akhsadra]""®" that opens onto a 
courtyard does not have the adjoining four cubits. The Gemara 
explains: What is the reason that four cubits were granted for 
each entrance? The four cubits were granted so that the owner 
would have room for unloading his animal ofits burden. Here 
he can go inside the portico and unload. Rav Sheshet raises 
an objection from a baraita: Both gates of houses and gates of 
porticos have the adjoining four cubits for unloading. The 
Gemara answers: When that baraita is taught, it is specifically 
with regard to the portico of a study hall," which is closed 
and is not used for unloading burdens. The Gemara expresses 
surprise at this answer: It is obvious that this is the halakha 
governing the portico of a study hall, as it is a proper room. 
Rather, the baraita is referring to a Roman portico,’ which is 
more open than the portico of a study hall, but also not used 
for unloading. 


The Sages taught in a baraita: A gatehouse," a portico, and a 
balcony with a staircase leading down to the courtyard have 
the adjoining four cubits for unloading. Even if five houses 
open onto the balcony, they only have four cubits in front of 
the entrance to the staircase that leads to the balcony. Rabbi 
Yohanan asked Rabbi Yannai: Does a chicken coop" that also 
has a staircase have four cubits or does it not have four cubits? 
Rabbi Yannai said to him: What is the reason that four cubits 
are granted? It is so that the owner will have room for unloading 
the burden of his animal. Here this space is not needed, as 
the chickens climb up" to get into the coop and climb down 
to get out. No additional place is required for the owner to 
stand alongside them. 


Rava asked Rav Nahman: If a house is half roofed" and half 
unroofed, does it have the adjoining four cubits or does it 
not have the four cubits? Rav Nahman said to him: It does 
not have the four cubits. The Gemara comments: It is not 
necessary to state this halakha when the house’s roofing is over 
the inside portion of the house, since it is possible for the 
owner to go inside and unload his animal. Rather, even when 
the house’s roofing is over the outside portion of the house, 
it is not given four cubits, as even in such a case it is possible 
for the owner to go inside and unload his animal there. 


| NOTES © 


Portico — M711DdK: There are different opinions with regard to 
the nature of this construction. Rashi and Rabbeinu Gershom 
Meor HaGola describe a structure with a roof but no walls. 
Others say it is closed on three sides but completely open in 
the front. 


Portico of a study hall - 31°37 771B5k: Rabbeinu Gershom 
explains that this term refers to a portico of a schoolhouse for 
children that has three full walls and a fourth that does not 
reach the ceiling. Rashi states that all the walls of this portico 
are formed of windows. The Arukh explains that in contrast to 
a regular portico in which the fourth side is completely open, 
this portico has very wide pillars on its fourth side. Rav Hai Gaon 
explains that the entrance to this portico is low and narrow. 


Roman portico — «297217 TTBS: Most commentaries under- 
stand that this type of portico is surrounded by pillars or low 


walls. Rav Hai Gaon explains that while the entrance to a por- 
tico of a study hall is both low and narrow, the Roman portico 
has a wide entrance but a low ceiling, so unloading would 
still be difficult. 


Gatehouse - wW ma: Apparently this gatehouse does not 
belong to all of the courtyard's residents. Rather, one of the 
residents has a gatehouse which belongs solely to his house. 
Rabbeinu Gershom understands that the reference is to the 
gatehouse of a courtyard, which is given four cubits in the 
alleyway (see also Ramah and Meiri). 


They climb up - ayy Dawa: Rashi explains that four cubits are 
not required here since the chickens climb up to the coop. Oth- 
ers explain that even the owner of the coop does not require 
the space because when he feeds the chickens he climbs up 
and enters the coop (Geonim). 
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§ Rav Huna asked Rabbi Ami: If one of the residents of an 
alleyway onto which several courtyards open wishes to alter his 
entrance to a different alleyway, i.e., to make an entrance to his 
courtyard that will open onto a different alleyway, can the resi- 
dents of the other alleyway prevent him" from opening this 
entrance, or can they not prevent him from doing so? Rabbi Ami 
said to him: The residents of the other alleyway can prevent 
him from making the change." 


Rav Huna further asked: When a king issues a billeting order to 
the residents of a courtyard, obligating them to house his soldiers 
in their homes, is the burden divided according to the number 
of people" in each household, or is it divided according to the 
number of entrances that each house has opening into the court- 
yard? Rabbi Ami said to him: It is divided according to the num- 
ber of people in each household. The Gemara comments: That 
opinion is also taught in a baraita: The dung in a courtyard" 
which the residents wish to use is divided among them according 
to the number of entrances that open into the courtyard, whereas 
billeting" is divided according to the number of people in each 
household. 


Rav Huna says: If one of the residents of an alleyway wishes to 
close off an area adjacent to his entrance," i.e., to build a structure 
in the alleyway adjacent to the entrance to his courtyard, the resi- 
dents of the alleyway can prevent him from doing so. This is 
because it will increase the way for them, since they will have to 
circumvent the structure when going to and from their homes. 


The Gemara raises an objection from a baraita: If five courtyards 
open onto an alleyway," all the residents of the alleyway may 
use that part of the alleyway that faces the entrance to the outer- 
most courtyard, and the residents of the outermost courtyard may 
use only that part of the alleyway adjacent to its own entrance. 
And similarly, the residents of the other courtyards may use that 
part of the alleyway that faces the second courtyard, i.e., the one 
next to the outermost courtyard, and the residents of the second 
courtyard may use that part of the alleyway adjacent to its own 
entrance and they may use that part of the alleyway facing the 
outermost courtyard. 


Can the residents of the alleyway prevent him — pa3yn 1212 93 
voy: Many commentaries, including Rashi, explain that this is 
referring to residents of an alleyway onto which someone wishes 
to open a new entrance, and the question is whether they can 
prevent him from doing so because they do not want another 
he Ritva and others understand 
that the case in the Gemara is where one of the residents of the 
alleyway wishes to open an entrance to an additional alleyway, 
and the question is whether the residents that use the latter 
alleyway can object because they are concerned that residents 
of the first alleyway will pass through that person's courtyard and 


individual to use the alleyway. T 


enter the second alleyway. 


The Ra'avad writes that the two questions of Rav Huna, this one 


NOTES 
The dung in a courtyard — synaw bar: The issue is how to divide 
the dung, which is used to fertilize the fields, The reason for divid- 
ing it according to the number of entrances is that the amounts 
of dung deposited in the courtyard are relative to the number of 
entrances, which correlates to the size of the courtyard. The Sma 
understands that according to the opinion of the Rambam the 
issue is how the residents are to divide the costs of removing 
he dung. 


To close off adjacent to his entrance — inns 7323 pinp: Rashi, 
Rabbeinu Gershom Meor HaGola, and the geonim understand 
hat this is referring to one who wishes to build a structure around 
he entrance to his courtyard from the alleyway that only he will 
be able to use for loading or unloading. They reason that just as 


and the following one, are connected, and the issue is whether 
the residents of an alleyway can prevent one of their members 
from leaving the alleyway because his leaving would increase 
the burden on those who remain, in the event they have to billet 
soldiers. The Rambam appears to have a similar understanding, 
whereas the Ramban disagrees. 


According to the people - D1 24 2: Some suggest that this is 
referring to the relative wealth of the residents; i.e, the wealthier 
the residents or the larger their house, the greater the number of 
soldiers they must billet (Responsa Tzemah Tzedek). 


he entrance to a house is given four cubits in the courtyard, so 
he entrance to a courtyard is given four cubits in the alleyway. The 
question is whether the residents of the alleyway can claim that 
he structure interferes with their passing through the alleyway 
and makes the route longer for them. 

Tosafot, as well as the Ri Migash and the Ramah, explain that 
he Gemara is referring to one whose courtyard opens onto an 
alleyway, near one end ofthe alleyway, and who wishes to expand 
his courtyard by sealing off his end of the alleyway and making 
it available to him alone. The other residents of the alleyway can 
protest that they were previously entitled to use the entire length 
of the alleyway and that sealing off the end of the alleyway will 
make the area available to them more congested. 


HALAKHA 


The residents of the alleyway can prevent him - 33 
voy pasyr ian: If one resident of an alleyway wishes 
o open an entrance to a different alleyway, some say 
hat the residents of the first alleyway can prevent him 
rom doing so because this would increase traffic in 
heir alleyway (Maharam of Rothenburg). Even if he 
plans to seal his entrance to the alleyway and open an 
entrance to a different alleyway, the residents of the first 
alleyway can stop him, because his portion of the taxes 
evied on the alleyway will fall on the other residents 
of the alleyway. Consequently, if there is no such tax, 
hey cannot prevent him from doing as he pleases. This 
ruling is in accordance with the version of the Gemara 
used by the Rif and the Rambam (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 5:15; Shulhan Arukh, Hoshen Mishpat 
162:4, 6). 


Dung...billeting [akhsanya] - NIDĄ.. D1: The dung 
in a courtyard is divided among the residents according 
to the number of entrances. The burden of the king's 
akhsanya is divided according to the number of people 
in each household (see Sma and Shakh). Some claim 
that the term akhsanya refers to the dung left behind by 
the animals of the king's soldiers who are hosted; others 
say this term refers to the obligation to house soldiers 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 2:8; Shulhan 
Arukh, Hoshen Mishpat 172:9). 


If five courtyards open onto an alleyway — nisn wan 
“and nimins: If five courtyards open onto an alleyway, 
the residents of the inner courtyards may use that part 
of the alleyway adjacent to the outer courtyards, but 
residents of the outer courtyards may not use that part 
of the alleyway adjacent to the inner courtyards, in 
accordance with the opinion of Rabbi Yehuda HaNasi. 
Therefore, if one built a bench adjacent to the entrance 
to his courtyard, the residents of the inner courtyards 
can object, because this forces them to walk around the 
bench, but the residents of the outer courtyards cannot 
protest (Rambam Sefer Kinyan, Hilkhot Shekhenim 5:16; 
Shulhan Arukh, Hoshen Mishpat 162:7). 


BACKGROUND 


Five courtyards open onto an alleyway - niin wan 
“and nimna: 


Five courtyards along an alleyway 
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Sealed and he wishes to open it — inmish wpa DND: 
If one’s home has an entrance that leads to an alleyway, 
and the entrance is currently sealed but witnesses con- 
firm that at one point it had been open, he can open the 
entrance, and the other residents of the alleyway can- 
not prevent him from doing so. This applies only if the 
doorposts still exist; ifthe doorposts were destroyed, the 
residents can prevent him from reopening the entrance 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 5:15; Shulhan 
Arukh, Hoshen Mishpat 162:5). 


It is incomplete and this is what it is teaching - en 
Ap 3M KEM: This method of explanation is often 
found in the Gemara. The addition introduced by the 
Gemara is an elaboration upon that which is written 
in the tannaitic source, based on various difficulties 
raised in the Gemara that render the source in its 
original form incoherent or inconsistent with another 
authoritative source. The addition provides the neces- 
sary clarification. 
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The baraita continues: The outcome is that the residents of the 
innermost courtyard may use that part of the alleyway adjacent to 
its own entrance, and they may use that part of the alleyway facing 
each and every other courtyard as well. According to this analysis, 
it should be permitted for the owner of the innermost courtyard to 
close off the area in front of his courtyard, since he is the only one 
who has permission to use it. 


The Gemara answers: It is a dispute between tanna’im, as it is 
taught in a baraita: If one of the residents of an alleyway wishes 
to alter his entrance to a different alleyway, the residents of the 
other alleyway can prevent him from doing so. If there had been 
an entrance there beforehand which is now sealed and he wishes 
to open it," the residents of the other alleyway cannot prevent 
him from doing so; this is the statement of Rabbi Yehuda HaNasi. 
Rabbi Shimon ben Elazar says: If there are five courtyards which 
open onto an alleyway, the residents of all the courtyards may all 
use the alleyway with each other. 


The Gemara expresses surprise about this last ruling: Courtyards, 
who mentioned anything about them? Why are they mentioned, 
considering that the baraita is not discussing the halakhot of court- 
yards? The Gemara answers: The baraita is incomplete and this is 
what it is teaching:* Additionally, if there are five courtyards 
which open onto an alleyway, the residents of all the courtyards 
may all use the area facing the outermost courtyard, and the resi- 
dents of the outermost one may use only the area facing their own 
entrance; this is the statement of Rabbi Yehuda HaNasi. Rabbi 
Shimon ben Elazar says: If there are five courtyards which open 
onto an alleyway, the residents of all the courtyards may all use 
the alleyway. 


The Gemara directs the discussion to the details mentioned in the 
baraita. The Master said: If there had been an entrance there 
beforehand that is now sealed and he wishes to open it,’ the 
residents of the other alleyway cannot prevent him from doing 
so. Rava says: This was taught only when he did not break its 
doorposts, i.e., when the doorposts remained intact even after 
the entrance was sealed. But if he sealed the entrance and broke 
its doorposts, thereby demonstrating that the entrance had been 
completely negated, the residents of the other alleyway can pre- 
vent him from opening a new entrance. Abaye said to Rava: A 
baraita is taught which supports you: 


Sealed and he wishes to open it — inmish wpa pine: 


Sealed entrance with doorposts intact 


Sealed entrance with doorposts removed 
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A house that has a sealed entrance" still has the four cubits 
adjoining that entrance because the entrance can be reopened. 
If one broke its doorposts and sealed the entrance, the entrance 
is completely negated, and it does not have the four cubits 
adjoining it. 


There is a similar distinction with regard to the halakhot of ritual 
impurity. There is a halakha that a house in which there is a corpse 
transmits ritual impurity only through its doorways. The baraita 
continues: A grave whose entrance is sealed" does not render 
all its surroundings ritually impure; the ritual impurity extends 
only to the area opposite the entrance. But if one broke its door- 
posts and sealed it, it is no longer considered an entrance, and 
the grave renders all its surroundings ritually impure, because 
impurity that has no egress bursts from all sides. Similarly, a house 
in which there is a corpse that has a sealed entrance does not 
render all its surroundings ritually impure." But if one broke 
its doorposts, it is no longer considered an entrance, and the 
corpse renders all of its surroundings ritually impure. 


Rabba bar bar Hana says that Rabbi Yohanan says: With regard 

to alleyways that are open to another city," and through which 

one would ordinarily travel to reach that other city, if the resi- 
dents of the city in which the alleyways are located wished to 

block them off, the residents of the city into which the alleyways 

open can prevent them from doing so, because they have a right 
to reach their city via those routes. The Gemara explains: It is 

not necessary to state that they can prevent them from blocking 
the alleyways when there is no alternative route to reach their 
town, but they can prevent them from blocking the alleyways 

even when there is an alternative route. 


This is due to the reasoning that Rav Yehuda says that Rav says. 
As Rav says: One is prohibited from ruining a path that the 
public has established™ as a public thoroughfare, i.e., steps may 
not be taken to prevent people from using it. This is in accordance 
with the statement of Rav Giddel, as Rav Giddel says: If the 
public has chosen a route for itself and they walk on it, what they 
have chosen is chosen, and it cannot be taken away from them. 


Rav Anan says that Shmuel says: With regard to alleyways that 
open onto a public thoroughfare," if the residents of the alley- 
ways wished to put up doors at the entrance to their alleyways, 
the people who use the public thoroughfare can prevent them 
from doing so. 


HALAKHA 


A house that has a sealed entrance - mind ma: A house 
that has a sealed entrance is still entitled to four cubits in the 
courtyard opposite its entrance. But if the doorposts are broken 
and the entrance is sealed, the house is not entitled to those 
four cubits, though its owner still has rights in the courtyard 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 2:7; Shulhan Arukh, 
Hoshen Mishpat 172:7). 


A house that has a sealed entrance does not render... 


impure - 801 1X ono ma: A corpse found in a sealed build- 
ing, or in one that has an entrance but its doorposts are broken 
and it is sealed, renders all its surroundings ritually impure. By 
contrast, if the building has an entrance, even one that is sealed 
up, as long as its doorposts are not broken only the area in front 
of the entrance renders its surroundings impure (Rambam Sefer 
Tahara, Hilkhot Tumat Met 7:1). 


Alleyways that are open to another city — niwan nixian 
mans yh: With regard to alleyways that open to a road lead- 
ingtoa different city, the residents of that city can prevent the 
residents of the alleyway from blocking off the alleyway, since 
such obstruction would block the route to their city. According 
to the Sma, this is so even if there is an alternative route, but 
the route through the alleyway is closer (Shu/han Arukh, Hoshen 
Mishpat 162:2). 


A path that the public has established — way ia prng wid: 
If a person granted the public the right to traverse his prop- 
erty, he cannot withdraw that right (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 13:24; Shulhan Arukh, Hoshen Mishpat 
377:1, 417:2). 
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NOTES 

A grave whose entrance is sealed - oinp innsw rap: By 
Torah law, a person is rendered impure if he comes into contact 
with a grave unless the grave has an opening through which 
the impurity can exit. Rashi comments that the Sages ordained 
that the four cubits surrounding a grave impart impurity just 
as they ordained with regard to the area surrounding a corpse, 
so that people would distance themselves from a grave and 
avoid touching it. The passage here is difficult, as it is unclear 
what the entrance would be in the context of a grave. In 
fact, in the text before many of the early commentaries, this 
halakha concerning a grave does not appear. 


A house that has a sealed entrance does not render all its 
surroundings ritually impure — was sab ix DND Ma: 
A house that contains a corpse and has a sealed entrance 
renders impure only the area opposite the entrance. Rashi 
comments that the Sages decreed that a person present in 
the area opposite the entrance is rendered impure in order to 
keep people from approaching a house containing a corpse. 
Other early commentaries explain that this halakha is based 
on a mishna (Oholot 7:3; see Beitza 10a), which states that the 
impurity is considered to leave through the entrance. There- 
fore, only one who touches the sealed entrance (Nimmukei 
Yosef) or stands under the entrance (Rashi on Beitza 10a) is 
rendered impure. 


A path that the public has established - watja 1pnqw awn: 
Tosafot explain that this halakha applies only when the owner 
of the property permitted people to walk there, in which case 
he may not retract that right by blocking the path. Neverthe- 
less, if people troop through his property without permission, 
the owner can prevent them from doing so, even by force. 


BACKGROUND 


Alleyways that open onto a public thoroughfare — nixiaia 
pays me id 


Alleyway open to the public domain on both sides 


Alleyways that open onto a public thoroughfare — nixian 
Dat moh poan: With regard to an alleyway that opens 
onto a public thoroughfare even if only on one side (Sma), ifthe 
residents of the alleyway wish to place doors at the entrance, 
the people who use the public thoroughfare can prevent them 
from doing so. This is because of the crowding in the public 
thoroughfare, which sometimes forces people to spill into the 
alleyway. The Rema, citing the Tur, comments that the residents 
of the alleyway cannot be prevented from erecting doors if 
there are already door frames at the entrance to the alleyway 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 5:13; Shulhan Arukh, 
Hoshen Mishpat 162:1). 
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NOTES 


There, with regard to the issue of ritual impurity - on7 
me pov: The reason for the difference in halakha 
between the two rulings is that in the case of any uncer- 
tainty concerning ritual impurity occurring in the public 
domain, it is deemed pure (Rabbeinu Gershom; see Sota 
28b). 


This Sage ruled in accordance with his locale - »3 a 
pan: The commentaries explain that the land in Rabbi 
Yehuda's area was of a higher quality; therefore, a plot 
large enough to plant nine half-kav was fit for cultivation 
(Tosafot), or was sufficient to provide a livelihood (Rab- 
beinu Hananel). Rabbeinu Gershom maintains that land in 
Rabbi Yehuda's region was much more expensive; conse- 
quently, even a small parcel was considered a distinct field. 
Other commentaries explain, by contrast, that in Rabbi 
Yehuda’s area land was difficult to farm; as a result, even a 
small area of land required a great deal of labor (Ramah). 


What practice in Babylonia - wig baaa:The commentar- 
ies disagree about this as well, in accordance with their 
opinions in the previous note. According to Tosafot, the 
land in Babylonia was not as fertile as that in Eretz Yisrael, 
and therefore was assigned a larger measure. Rabbeinu 
Gershom explains that the land in Babylonia was not as 
expensive as that in Eretz Yisrael. According to the Meiri, 
the land in Babylonia was flat, moist, and easier to plow; 
therefore, it required a measure of its own. 


The area of a day’s plowing - xni? 1971": This term signi- 
fies the size of land that can be plowed i ina full day. It was 
not worthwhile for a person to buy a smaller plot of land 
or to receive a smaller parcel when jointly owned property 
was divided up, because the common practice was for the 
owner to hire workers and oxen for a full day of work in 
any event, even if their services were required for only a 
portion of the day (Ri Migash). Alternatively, it might be 
difficult to find a worker who would agree to work for less 
than a full day (Rabbeinu Gershom). 


He plows and repeats — 3m 29%: The meaning of this 
expression varies according to the ‘different versions of the 
Gemara. Some commentaries explain that in the hours of 
the day that remain after the field has been plowed, the 
worker returns and plows the field again. This second 
plowing, which is beneficial to the field, is easier and can 
be completed in the time left over from the first plowing. 
Other commentaries say that the expression refers to the 
plowing that is performed right before planting and that 
can be completed quickly. Consequently, it is possible to 
plow and plant in a single day a field whose first plowing 
had taken an entire day. 


Rocky ground [hadurei] — 977: Rashi explains this as a 
rocky, hilly field that is hard to work. According to Tosafot, 
the word hadureiis related to repetition, which means that 
he goes back and plows the field after it has been planted 
(see Maharsha and Rashash). 


A cistern — Kona: Rashi explains that this refers to the divi- 
sion of a well: How much water must it contain in order 
for it to be subject to the halakha of division? The Gemara 
answers that it must have enough water for each party to 
draw water all day on alternate days. Other commentaries 
(Rabbeinu Gershom Meor HaGola; Ri Migash; Tosafot, cit- 
ing Rabbeinu Hananel) understand that this refers to the 
division of land that is watered with buckets. Accordingly, 
Rav Nahman's response is a description of an area of land, 
not an amount of water. 
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Some Sages understood from this that this statement applies spe- 
cifically to the area within four cubits of the public thoroughfare, 
in accordance with the statement that Rabbi Zeira says that Rav 

Nahman says, as Rabbi Zeira says that Rav Nahman says: The four 

cubits in an alleyway that are adjacent to the public thoroughfare 

are considered like the public thoroughfare itself. Consequently, 
this area has the halakha of a public thoroughfare. But that is not so. 
There, the ruling of Rav Nahman was stated with regard to the issue 

of ritual impurity," with regard to which only the first four cubits 

of the alleyway are considered like the public thoroughfare. But here, 
with regard to doors set up at the entrance to the alleyway, some- 
times the public thoroughfare becomes crowded with people and 

they enter far into the alleyway, even farther than four cubits. 


§ The mishna teaches: And the court does not divide a jointly 
owned field unless there is space in it to plant nine kav of seed for 
this one and nine kav of seed for that one. Rabbi Yehuda says: The 
court does not divide a field unless there is space in it to plant nine 
half-kav of seed for this one and nine half-kav of seed for that one. 
The Gemara comments: And they do not disagree with regard to 
the fundamental halakha, as this Sage ruled in accordance with the 
custom of his locale," and that Sage ruled in accordance with the 
custom of his locale. In Rabbi Yehuda’s locale, even a smaller parcel 
of land was considered a viable field. 


The Gemara asks: The mishna was taught in Eretz Yisrael; what 
practice should be followed in Babylonia?" Rav Yosef said: In 
Babylonia, a parcel of land the size of which is the area of a day’s 
plowing™ is considered a field; if each of the parties will receive less 
than that, the field should not be divided. 


The Gemara asks: What is meant by a parcel of land the size of which 
is the area of a day’s plowing? If it means a day’s plowing in the 
planting season, i.e., the winter, when it is easy to plow, since the 
earth has already been turned over at the end of the summer, the 
field will not require two full days of plowing in the plowing season, 
i.e., at the end of the summer, when it is more difficult to plow, since 
the earth is hard and dry. In that case, he will have to pay his summer 
plowman two days’ wages for less than two days of work. And if it 
means a day’s plowing in the plowing season, the field will not 
require a full day of plowing in the planting season. In that case, he 
will have to pay his winter plowman a full day’s wages for less than 
a full day of work. 


The Gemara answers: If you wish, say it is referring to a day’s plow- 
ing in the plowing season, and the field will still require a full day of 
plowing in the planting season since he plows once before he sows 
the seeds and then he repeats" the plowing after the seeds are sown. 
And if you wish, say instead that it is referring to a day’s plowing in 
the planting season, and the field will in fact require two full days 
of plowing in the plowing season if it is rocky ground," on which 
plowing takes longer. 


In connection with this discussion, the Gemara clarifies the condi- 
tions under which a cistern,” from which its joint owners draw 
their water, is divided. Rav Nahman said: It should be divided 
only if each party will receive the volume of water needed for a 
day’s irrigation work." As for an orchard, Shmuel’s father says: 
It should be divided only if each party will receive an area large 
enough to plant three kav, one-third of the measure required for 


a field. 


The area of a day's plowing — x9 1113: A jointly owned field in 


HALAKHA 
The volume of water needed for a day's irrigation work - 13 


Babylonia can be divided only ifeach party will receive a parcel of a? bet: A jointly owned field in Babylonia that is watered with 


land in the area of a day's plowing (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 1:4; Shulhan Arukh, Hoshen Mishpat 171:3). 


buckets (Rabbeinu Hananel; see Tosafot) can be divided only 
if each party will receive a parcel of land in the area of a day's 
irrigation (Rambam Sefer Kinyan, Hilkhot Shekhenim 1:4; Shulhan 
Arukh, Hoshen Mishpat 171:3). 
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That opinion is also taught in a baraita: With regard to one who says 
to another: I am selling you part of a vineyard, without specifying 
how much of the vineyard, Sumakhos says: He may not give him 
less than an area large enough to plant three kav. Rabbi Yosei said: 
These are nothing other than words of prophecy, i.e., I do not see 
the logic behind this statement, and it is as if based on prophecy and 
a heavenly decree, as the seller did not mention any area, but rather 
spoke in the most general of terms: Part of a vineyard. The Gemara 
asks: What is the measure with regard to this matter in Babylonia? 
Rava bar Kisna said: Three rows [atzyata]' of twelve vines, which 
is the area a person can hoe in a single day. 


§ In connection with Rabbi Yosei’s statement that Sumakhos’s 
words are nothing but words of prophecy, the Gemara reports that 
Rabbi Avdimi from Haifa says: From the day that the Temple 
was destroyed prophecy was taken from the prophets and given 
to the Sages. The Gemara expresses astonishment: Is that to say 
that a Sage is not fit to be a prophet? Rabbi Avdimi seems to say that 
these are two distinct categories of people. The Gemara explains: 
This is what Rabbi Avdimi is saying: Even though prophecy was 
taken from the prophets," it was not taken from the Sages. 


Ameimar said: And a Sage is greater than a prophet, as it is stated: 
“And a prophet has a heart of wisdom” (Psalms 90:12), i.e., he is 
wise. When comparisons are drawn, who is compared to whom? 
You must say that the lesser is compared to the greater. Here too, 
prophecy is compared to wisdom, thus indicating that wisdom is 
greater than prophecy. 


Abaye said: Know that this is so, that the Sages still enjoy the pro- 
phetic gift, as a great man makes a statement with regard to a point 
of halakha and the same statement is then cited in the name of a 
different great man in accordance with his statement, indicating 
that the Sages makes their statements by way of prophecy. Rava 
disagreed and said: And what is the difficulty with explaining 
this? Perhaps they were born under the same constellation, and 
since they are similar in their traits, they reach the same conclusions. 
Rather, Rava said: Know that this is so, as a great man makes a 
statement and the same statement is then cited 


in the name of the well-known tanna Rabbi Akiva’ bar Yosef in 
accordance with his statement. It certainly cannot be maintained 
that the first Sage is similar in his nature to the illustrious Rabbi 
Akiva, so he must have arrived at his statement through prophecy. 
Rav Ashi said: And what is the difficulty with explaining this? 
Perhaps they were born under the same constellation, and with 


regard to this issue the first Sage has the same understanding as 
Rabbi Akiva. 


Rather, Rav Ashi said: Know that this is so, as a great man 
makes a statement and the same statement is then cited as a 
halakha transmitted to Moses from Sinai in accordance with 
his statement. The Sage makes a statement that corresponds to 
words pronounced in Heaven, which, without prophecy, is beyond 
human capability. The Gemara states: But perhaps he arrived at 
this idea by chance, without the assistance of prophecy, like a blind 
man who makes his way through a skylight. A blind man cannot 
deliberately find a skylight; therefore, his finding it occurs by chance. 
The Gemara answers: But does the Sage not offer a reason for his 
statement? The fact that he demonstrates an understanding of the 
issue indicates that he does not arrive at his idea by chance, but rather 
by prophecy. 


LANGUAGE 
Rows [atzyata] — Ans: The origin of this word is uncer- 
tain. Some commentaries suggest that it stems from atzatz, 
which is the Aramaic cognate of the root het, tzadi, tzadi, 
meaning something erected as a barrier, like a row of trees 
or a furrow in a garden. 


NOTES 

Even though it was taken from the prophets — by aN 
nyw 19: Rashi explains that prophecy was taken from 
those prophets who were not Sages, but it was not taken 
from those who were Sages. The Ramban finds this diffi- 
cult, as it is clear from other sources that being a Sage was 
a prerequisite for receiving prophecy. The Ramban and the 
Ritva explain that prophetic power was taken away, but 
the Sages retained their divine inspiration. 


NOTES 

In the name of Rabbi Akiva - Kapy °DT7 AW: It cannot 
be argued that the first Sage was similar in nature to Rabbi 
Akiva, since the latter was undoubtedly greater (Rashi). 
The Maharal maintains that the phrase: Under the same 
constellation, means that he was born at the same time, 
and Rabbi Akiva was certainly born at a different time 
from the other Sage. 
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PERSONALITIES 


Mar bar Rav Ashi - Wx 1733 Wa: Mar bar Rav Ashi 
was a seventh-generation Babylonian amora, the son 
of the well-known amora Rav Ashi. While many under- 
stand that Tavyumei was a nickname, some believe 
that it was his actual name. His primary teacher was 
his father; while delivering a lecture he would quote 
his father with the phrase: My father, my master said, 
which his disseminator would change to: So said Rav 
Ashi (Kiddushin 31b). After the death of Rav Ashi, who 
was the head of the yeshiva in Mata Mehasya, three 
other Sages served in his place; nevertheless, after 
twenty-eight years, Mar bar Rav Ashi finally assumed 
the position, which he held for thirteen years. 


Rav Aha of Difti — sm" px 31; Rav Aha of Difti 
was an amora of the fifth and sixth generations. A 
devoted student of Ravina, with whom he discussed 
many halakhot, Rav Aha was apparently the Sage in 
the Exilarch’s house, and was certainly a leader of his 
generation. The Gemara relates that he and Mar bar 
Rav Ashi were colleagues who treated each other 
as equals. 


LANGUAGE 


Street [risteka] - XRAN: Apparently from the Middle 
lranian term rastak, meaning a row of houses. 


BACKGROUND 

Signs his name Tavyumei - wnn "VIB: The word 
Mar often serves as a title, meaning master or teacher. 
It is also used as a term of address when speaking to 
an important person or as a title for certain sages, 
such as members of the Exilarch’s family. There were 
also certain people whose given name was Mar. In 
any event, this episode demonstrates that Mar bar 
Rav Ashi was not named Mar, but rather that Mar 
was an honorary title given to him as the son of Rav 
Ashi, one of the generation's leading authorities. His 
given name was Tavyumei, which is cognate with the 
Hebrew name Yom Tov. It is clear that he used his true 
name when signing documents or letters. 
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Rabbi Yohanan said: From the day that the Temple was destroyed, 
prophecy was taken from the prophets and given to imbeciles 
and children. The Gemara explains: In what way was prophecy 
given to imbeciles? It was like this incident involving Mar bar Rav 
Ashi,’ who was standing in the street [beristeka]' of Mehoza when 
he heard a certain imbecile say: The head of the yeshiva who 
will be appointed in Mata Mehasya signs his name Tavyumei.® 
Mar bar Rav Ashi said to himself: Who among the Sages signs his 
name Tavyumei? Nobody but me. Conclude from the statement 
by the imbecile that my hour has arrived, and I will reap success 
in this matter. He arose and went to Mata Mehasya. By the time 
he arrived, the Sages had already decided to appoint Rav Aha of 
Difti’ as the head of the yeshiva. 


As soon as the Sages heard that Mar bar Rav Ashi had arrived, they 
determined not to proceed with their appointment without the 
approval of an important figure such as him. They sent a pair of 
Sages to him to consult with him, and he detained them. They 
again sent a pair of Sages to him, and he detained them as well. 
This continued until they completed a quorum of ten Sages. Once 
they reached ten men, Mar bar Rav Ashi opened his lecture, taught, 
and expounded. He did not speak earlier because one should not 
open a lecture during kalla, the gatherings for Torah study during 
the months of Elul and Adar, when less than ten men are present. 
He was then appointed as head of the yeshiva. 


Understanding that he had been passed over for the position, Rav 
Aha of Difti read about himself the rabbinic aphorism: Anyone 
who is treated poorly will not soon be treated well; and anyone 
who is treated well will not soon be treated poorly. Rav Aha 
understood that he had lost the chance to be appointed, whereas 
Mar bar Rav Ashi had the good fortune to be appointed, and would 
remain in his position. 


And in what way was prophecy given to children? It was like this 
incident involving the daughter of Rav Hisda, who when she was 
a child was sitting on her father’s lap while he sat and learned. Rava 
and Rami bar Hama were sitting before him. Rav Hisda jokingly 
said to his daughter: Which of them would you wantas a husband? 
She said: I want both of them. Rava said: And I will be last. And 
this is what happened; first she married Rami bar Hama, and when 
he died she married Rava. 


Having already cited one statement of Rabbi Avdimi from Haifa, 
the Gemara cites another statement in his name: Rabbi Avdimi 
from Haifa says: Before a person eats and drinks he has two 
hearts," meaning his heart is unsettled because he is distracted by 
hunger. But after he eats and drinks he has only one heart, as it is 
stated: “A hollow [nevuv] man is two-hearted” (Job 11:12). How 
is it indicated that “nevuv” means hungry? As it is written concern- 
ing the altar: “Nevuv luhot” (Exodus 27:8), which we translate into 
Aramaic as: Hollow with planks, meaning that a hollow person, 
i.e one who has not yet eaten, is two-hearted. 


The Gemara continues to discuss the meaning of nevuv, Rav Huna, 
son of Rav Yehoshua, says: With regard to one who is accustomed 
to wine, although his heart, i.e., his mind, is closed like a virgin, 
wine opens it, as it is stated: “And new wine opens [ yenovev] the 
virgins” (Zechariah 9:17). The word yenovev is used here in the 
sense of clearing out a space: Even if one’s heart and mind are closed, 
wine will open them to understanding. 


He has two hearts — niaz kaa b w»: Rashi, Rabbeinu Gershom, 
and the Ramah explain that before a person eats, his heart is dis- 
tracted due to his feeling of hunger; therefore, he is like a person 
with two hearts who thinks about food while thinking about 


NOTES 
something else at the same time. The Maharal offers the opposite 
explanation: Before a person eats, his heart is wide open as if he 
had two hearts, whereas after he eats his body is occupied with 
digestion and his attention suffers. 
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§ The Gemara resumes its discussion of the division of property. 
Rav Huna, son of Rav Yehoshua, says: It is obvious that if a person 
inherits a portion of his father’s estate because he is the firstborn, 
and he also inherits a portion of that estate as an ordinary son," 
like the rest of his brothers, he is given his two portions along 
one boundary, so that they are adjacent to one another and form a 
single property. The Gemara asks: What is the halakha with regard 
to a yavam,™ a man whose brother died without children, who is 
obligated by Torah law to marry his deceased brother’s widow or 
grant her halitza? If he marries his brother’s widow, the halakha 
dictates that he receive his brother's portion of their father’s estate 
in addition to his own. Does he too receive the two portions along 
one boundary? 


Abaye said: This case is equal to that case. What is the reason for 

this? The Merciful One calls the yavam “firstborn” (see Yevamot 

24a) and therefore he is treated like a firstborn in all regards. He 

receives the two portions of his father’s estate as a single parcel of 
land. But Rava said: The verse states: “And it shall be, the firstborn” 
(Deuteronomy 25:6). With regard to his being, i.e., his inheritance 

itself, he is like a firstborn; but as for the distribution of the estate, 
he is not like a firstborn," and the brothers are not obligated to give 

him two adjacent portions. 


It is reported that a certain person bought land along the boundary 
of his father’s property." After some time the father died. When 
they came to divide the estate, this person said to his brothers: 
Give me my portion of the estate along my boundary." Rabba said: 
In a case such as this, the court compels people to refrain from 
conduct characteristic of Sodom. The court forces a person to waive 
his legal rights in order to prevent him from acting in a manner 
characteristic of the wicked city of Sodom. Since it makes no differ- 
ence to the brothers which portion they receive since the parcels of 
land must be of equal value, whereas it matters to this brother that 
the area he receives should be adjacent to the land he already bought, 
the court forces the others to give this brother his portion along 
his boundary. 


HALAKHA 


A portion of a firstborn and a portion of an ordinary son — 
pws pom vi3a pon: A firstborn son who inherits a double 
portion is provided his two portions along one boundary, 
even when all the portions are not of equal quality and giving 
him two portions along one boundary results in his receiving 
higher-quality portions. In this case, he would have to com- 
pensate his brother for the difference in value between the 
respective portions (Sma). The Rema, citing the Rosh, disagrees 
and says that the halakha that a firstborn is provided his two 
portions along one boundary applies only when all the portions 
are of equal quality, but if not, the inheritance is divided by 
ottery (Rambam Sefer Kinyan, Hilkhot Shekhenim 12:2; Shulhan 
Arukh, Hoshen Mishpat 174:2). 


Yavam - 03: With regard to a yavam who married his deceased 
brother's widow and therefore receives that brother's portion 
of their father's estate in addition to his own, if the portions of 
he estate are not of equal value, he is given the portion due 
o the deceased brother by lottery and cannot insist that he be 
given two adjacent portions. Nevertheless, if all the portions 
are of the same value, he can take two adjacent portions. The 
Rema, citing Tur and Rosh, writes that he cannot insist on two 
adjacent portions even when all the portions are of equal value 


(Rambam Sefer Kinyan, Hilkhot Shekhenim 12:2; Shulhan Arukh, 
Hoshen Mishpat 174:2). 


Give me my portion along my boundary — Kya% b whe: 
When brothers divide their father's estate, in a case in which 
all the parcels of land are of equal quality and one brother asks 
hat he receive a portion adjacent to a field that he already 
owns, his request is honored. Refusing his request in such a situ- 
ation would be conduct characteristic of the people of Sodom. 
This is in accordance with the opinion of Rabba, following the 
Rambam’s version of the text of the Gemara, which omits the 
words: And the halakha is in accordance with the opinion of Rav 
Yosef. The Rema writes that some authorities disagree and say 
hat his request is not granted unless he agrees to pay for the 
privilege. Others rule that it is uncertain whether the halakha 
is in accordance with the opinion of Rava or Rav Yosef in this 
case, and therefore the estate is divided by lottery. Nevertheless, 
he cannot demand that a parcel superior in quality be given 
to him even if he owns the adjacent property, and even if he 
is prepared to receive a smaller portion, so that his portion be 
equal in value to the other portions (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 12:1; Shulhan Arukh, Hoshen Mishpat 1741, 
and Shakh there). 


BACKGROUND 


Yavam - 83»: A man whose brother died without children 
is obligated by Torah law to marry his deceased brother's 
widow or to free her by means of a halitza ceremony (see 
Deuteronomy 25:5-10). As long as neither levirate marriage 
nor halitza has taken place, it is prohibited for her to marry 
another man. By Torah law, levirate marriage is achieved 
by the act of sexual intercourse. The Sages, nevertheless, 
instituted the practice of ma‘amar, in which the deceased 
husband's brother betroths the widow, even though this 
betrothal is not effective by Torah law without intercourse. 
Intercourse consummates the marriage between the 
deceased's brother and the widow, and she is thereafter 
considered his wife in all respects. A bill of divorce would be 
necessary to formalize a divorce between them. Nowadays, 
the brother-in-law is required to free his brother's widow 
through halitza, and it is not permitted for him to marry her 
through levirate marriage. 


NOTES 


But as for the distribution he is not like a firstborn — }°x) 
1333 inprn: The early commentaries explain that the 
verse states that a firstborn son receives “a double portion” 
(Deuteronomy 21:17) of his father's estate. Therefore, it is 
understood that he receives one contiguous parcel of land 
that is twice the size of those received by his brothers. By 
contrast, a yavam receives two independent portions. He 
inherits one portion as the son of his father, and also receives 
the portion that was to be inherited by the deceased brother. 
These are two distinct portions; therefore, the brothers are 
not obligated to give him two adjacent portions. 


His father’s property — 3 +3: The usual meaning of this 
phrase is: His father-in-law’s property, but Rashi explains 
here that it refers to his father’s property. This is based on the 
continuation of the passage, where the brothers come and 
protest, indicating that they inherited along with him; such 
a protest can emerge only with regard to their father’s estate. 
But most commentaries, including Tosafot, Arukh, and Ri 
Migash, explain that this refers to the case of a father-in-law 
who had only daughters, who in turn divided his estate 
among themselves. 
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We assess this as valuable — xy ab why: The early com- 
mentaries express two main explanations. According to the 

first explanation, there is a qualitative difference between 

he area along the boundary and the parcels the others are 

receiving. For example, that area might be superior in quality 
o the rest of the field. The Meiri writes that were the areas 

equal in value, even Rav Yosef would agree that the brothers 

could not deny the desired parcel along the boundary from 

heir brother who already owned property there. According 

o the second explanation, all the areas are equal in value, 
but the other brothers insist on assigning the portions by 
ottery. If one of the brothers wants a particular portion for 
himself, that parcel is assigned a higher value so that if a 

different brother receives it in the lottery, he can sell it to him 

at a higher price (see Ramban and Rashba). 


Like the property of the house of bar Maryon — 137 D323 
12 33: According to Rashi this land was of especially high 
value. Tosafot and others explain that these people were 
tremendously wealthy and would not sell their land for less 
than an exceedingly steep price. 


Two parcels of land next to two channels — KIY% "IA 
932 YAK: Rashi holds that in this case as well, one of the 
brothers owns land along the boundary, and therefore 
wishes to receive his portion of his father’s estate next to it. 
His brother disagrees, maintaining that they should divide 
he land in such a manner that both fields are irrigated 
rom both water channels. Josafot understand that neither 
brother owns land along the boundary. Rather, one brother 
hinks they should divide the property so that each area 
has its own channel, whereas the other calls for a differ- 
ent arrangement. They explain the subsequent case of two 
parcels of land with one water channel in a similar fashion. 


ff ài] 
Channel [nigra] - XPI: Based on the root nun, gimmel, 
reish, which denotes the drawing or flowing of water. Here 
and in other places, the word refers to a fixed water channel 
or a river (Arukh). 
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Rav Yosef objects to this, saying this is not a case involving conduct 

characteristic of Sodom, since the brothers can explain their refusal 

to grant the request. The brothers can say to him: We assess this 

field that you want for yourself as particularly valuable," like the 

property ofthe house of bar Maryon." The brothers can claim that 

the portion he wants is more desirable than the others, and for that 

reason they do not want to give it to him. The Gemara concludes: 
And the halakha is in accordance with the opinion of Rav Yosef, 
and the brothers can refuse the request. 


Ifa father leaves his two sons two parcels of land next to two water 
channels [nigrei],"® and one brother requests the field that is next 
to a field that he already owns, Rabba says: In a case such as this, 
the court compels people to refrain from conduct characteristic of 
Sodom and allows that brother to receive the field adjoining his 
own. Rav Yosef objects to this, saying that if the other brother 
protests and wants that parcel of land, it is not a case involving 
conduct characteristic of Sodom because he may have a valid reason 
for objecting: Sometimes this water channel continues running 
well, while this second one does not continue running well; there- 
fore, the second brother wants to receive land that adjoins a water 
channel on both sides. The Gemara concludes: And the halakha is 
in accordance with the opinion of Rav Yosef. 


If a father leaves his two sons two parcels of land next to one 
channel? and one of the brothers already owns a field next to one 
of those parcels of land, Rav Yosef said: In a case such as this, the 
court compels people to refrain from conduct characteristic of 
Sodom and allows that brother to receive the field adjoining his 
own. Abaye objects to this, saying that this is not a case involving 
conduct characteristic of Sodom because the other brother can 
say to him: I want the number of sharecroppers to increase. If 
my field is in the middle and you have fields on either side, you will 
need more sharecroppers to work them and my field will enjoy 
greater security. And the halakha is in accordance with the opinion 
of Rav Yosef because the increase of sharecroppers is considered 
as nothing, and this is therefore not a valid reason for objecting. 


Two parcels of land next to two channels — AX KIYIN IE 
V: The diagrams illustrate the opinions of the amora‘im 
according to Rashi’s interpretation. Here, the father has left two 
plots, Plot B and Plot C, to his two sons, one of whom already 
owns a third plot, Plot A, next to one of them. According to 
Rav Yosef, the second son may demand that the two plots be 
redivided lengthwise, such that while the first son still receives 
the plot adjacent to the one he already owns, both sons have 


equal access to each channel. 


Above: Division of the plots according to Rabba 
Right: Division of the plots according to Rav Yosef 


Two parcels of land next to one channel — «142 TIN "NA: 
Here, Rav Yosef concedes that the first son receives the plot 
adjacent to the one he already owns. 


ay 


Three plots bordering the same channel 
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If there is a water channel on one side" of the field and a river 
on the other side," the field is divided diagonally [bekarna zol]: 
between the two brothers, so that they each receive land adjoining 
both the river and the water channel. 


§ The mishna teaches that a hall, a drawing room, and the like 
should not be divided unless the two parties will be able to use their 
respective portions in the same manner that they had previously 
used them. The Gemara asks: What is the halakha if there is not 
enough for this one and that one? What is to be done if one of the 
parties wishes to dissolve the partnership? Rav Yehuda said: There 
is a halakha of: Either you set a price or I will set" a price." That is 
to say, one party can say to the other: Set a price you are willing to 
pay for my share, and I will sell my share to you or purchase your 
share from you at that price. Rav Nahman said: There is no halakha 
of: Either you set a price or I will set a price; rather, the partnership 
continues. 


Rava said to Rav Nahman: According to you who say that there 
is no halakha of: Either you set a price or I will set a price, what 
should they do if there was a firstborn son and an ordinary brother 
whose father left them a slave and a non-kosher animal as an 
inheritance? How are they to be divided? Rav Nahman said to him: 
I say that they work for this one, the ordinary brother, one day, and 
for the other one, the firstborn, two days. 


The Gemara raises an objection to Rav Yehuda’s approach from 
what is taught in a mishna (Gittin 41a): One who is half-slave" 
half-freeman, e.g., a slave who had been jointly owned by two 
people, one of whom emancipated him, serves his master one day 
and himself one day; this is the statement of Beit Hillel. Beit 
Shammai say: You have remedied the situation of his master, 
who benefits fully from all his rights to the slave, but you have 
not remedied his own situation. He cannot marry a maidservant, 
since half of him is free, and a free Jew may not marry a Canaanite 
maidservant. He is also not able to marry a free woman, since half 
of him is a slave, and a Jewish woman may not marry a Canaanite 
slave. And if you say he should be idle and not marry, but is it 
not true that the world was created only for procreation, as it is 
stated: “He did not create it to be a waste; He formed it to be 
inhabited” (Isaiah 45:18)? 


Rather, the court forces his master’ to make him a freeman by 
emancipating the half that he owns, and the court writes a bill in 
which the slave accepts responsibility to pay half his value to his 
master. This was the original version of the mishna. The ultimate 
version of the mishna records the retraction of Beit Hillel: And Beit 
Hillel retracted its opinion and ruled in accordance with the state- 
ment of Beit Shammai. This indicates that it is only in this case, 
where there is the particular consideration of procreation, that the 
court compels one of the parties to forfeit his portion and dissolve 
the partnership. But in other cases there is no halakha of: Either you 
set a price or I will set a price. 


NOTES 
A river on the other side — Km xp IM: The early com- 
mentaries disagree about the details of this case and about 
how the field is divided. Rashi explains that there is a river on 
one side of a field, e.g., the east side, and a water channel on 
an adjacent side, e.g., the north side. In order for the division 
to be equal, the field must be divided into eight parts so that 
each brother will receive an equal portion next to the river 
and next to the channel. Other commentaries explain that 
the river flows on two sides of the field, e.g., the east and the 


north sides, while the channel is situated on the other two 
sides, the west and the south sides. The field must be divided 
diagonally into two parts so that each portion borders on 
both the river and the water channel (Rabbeinu Hananel; 
Ri Migash). 


Rif; 


ant 


Division of the field according to Rashi 


A halakha of you set or | will set a price — TIAN its Ti3T KP: 

The commentaries disagree about the meaning of these 
words. Rashi holds that the word gode means to fix, to set: 
You fix the price and | will buy it, or | will fix the price and 

you will buy it. Rabbeinu Hananel explains the word gode 
to mean pull: You pull my part or | will pull your part. The 
Ritva understands that the disagreement extends beyond 
the precise meaning of the words and involves the ques- 
tion: Can either side suggest any price he wants for buying 
or selling the field, or is the true value of the land assessed 
and then each one offers the other the opportunity to buy 
or sell his share? 


The court forces his master - {37 nx poia: Even though 
there is a positive mitzva that states that ab initio itis prohib- 
ited for one to emancipate a Canaanite slave, the injunction 
of: “He did not create it to be a waste” (Isaiah 45:18), is so 
important that it overrides other positive mitzvot (Tosafot). 


LANGUAGE 
Diagonally [karna zol] - bn sap: The meaning of this term 
is uncertain. The accepted interpretation is: Go to the corners, 
which yields the Aramaic term for diagonal. Some, however, 
suggest that this is a foreign term for a line that does not 
extend straight but rather zigzags. 


HALAKHA 


A water channel on one side — X32 xpa TM: A square field 
that has a river on two adjacent sides, e.g., on the north and on 
the east, and a path or a brook (Sma) on its other sides, in this 
case, on the south and on the west, is divided diagonally so that 
each portion borders on the river and on the path (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 12:3; Shulhan Arukh, Hoshen 
Mishpat 174:3). 


There is a halakha of either you set or | will set — K» x 
TÌ ix 7137: If two partners own something that cannot be 


divided or is not subject to the halakha of division, one of the 
two can say to the other: Sell me your share at a certain price, 
even one that is higher than its market value, or buy my share, 
and the other partner can be compelled either to sell or to buy, 
following Rabbi Yehuda's opinion (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 1:2; Shulhan Arukh, Hoshen Mishpat 171:6). 


One who is a half-slave — tay pynw va: If a person is half-slave 
half-freeman, the court forces his master to emancipate him. 
The slave writes the master a promissory note stating that he 


owes him half his value. This halakha applies to a male slave, 
who is obligated to procreate. It does not apply to a woman 
who is half-maidservant and half-free woman, because she is 
not obligated in that mitzva. This is in accordance with the opin- 
ion of Beit Shammai, with whom Beit Hillel agree. If the woman 
was engaging in licentious behavior, the court forces her master 
to emancipate her so that she can marry, and she writes him a 
promissory note for what she owes him (Rambam Sefer Kinyan, 
Hilkhot Avadim 7:7; Shulhan Arukh, Yoreh De‘a 267:62). 
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NOTES 


Because | will set — KSX “Tiag: This is because the slave 
can buy the master’s share of himself and thereby go free, 
but the master cannot buy the free half of the slave, since 
there is no mechanism by which a Jew can sell himself to 
another Jew and thereby acquire the status of Canaanite 
slave (see Rashi and Rashba). 


HALAKHA 

Two brothers, one poor — 938 T PIN 9w: In the case of 
wo brothers, one of whom is poor and the other rich, and 
heir father left them an inheritance of a bathhouse or an 
olive press, and the father had rented it out, they divide the 
rental fee between them. If the structure had been for the 
father’s personal use, the poor brother cannot force the 
rich one to buy his share. Rather, the place continues to 
be used the way it had been by the father (see Sma). This 
is because when one brother cannot buy the other's share, 
he cannot force the other to sell his share. This is so unless 
he poor brother commits to borrowing money to buy 
out his brother's share, or if he tells his brother that he will 
buy his share and then sell the entire inheritance to others 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 1:2; Shulhan Arukh, 
Hoshen Mishpat 171:6). 


Perek | 
Daf13 Amud b 


NOTES 


Go take servants for yourself - »™72% p np: Rashi's ver- 
sion of the text seems not to have had the words: And let 
them wash you, because he explains: Take yourselves some 
servants and heat the water. In any event, the rich brother 
can say this even though he knows that his poor brother 
cannot afford to do so and will therefore be unable to make 
use of the bathhouse. 


| will take less — nina 3x1: One of the co-owners can say to 
the other that since the courtyard cannot be divided so that 
both of us will receive a usable area, you take the minimal 
measure, i.e., four cubits of a courtyard that is seven cubits 
long, and | will take the rest, even though it is too small to 
be used in the usual manner. 


HALAKHA =—W¥———_—_—__- 
Anything which even after it is divided - pom yy ba: 
Items that retain their original name even after they are 
divided between partners are subject to the halakha of 
division. If the parts will not retain the original names, one 
partner cannot compel the other to divide the item. Rather 
one can say to the other: Buy my share or sell me yours, 
and he can compel the partner to comply (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 1:4-5; Shulhan Arukh, Hoshen 
Mishpat 171:3, 6-7). 


You take a measure and | will take less - nyt aK biv 
nina: If there was a plot of jointly owned land that was 
not large enough to warrant division, and one partner said 
to the other: You take the minimum measure, and I will take 
the rest even though it is less than the minimum measure, 
and you will compensate me with money for the differ- 
ence, he cannot compel him to accept this arrangement. 
Even if he grants him the extra land as a gift, the partner 
can refuse to accept a gift. This is in accordance with the 
opinion of Rabban Shimon ben Gamliel. Some authorities 
rule that he can compel him to accept this arrangement, in 
accordance with the opinion of the first tanna (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 1:5; Shulhan Arukh, Hoshen 
Mishpat 71:10). 
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The Gemara answers: It is different here, because the slave can 
say: I will set" a price, but he is not able to say: You set a price. 
In other words, the slave cannot offer to sell himself, because his 
Jewish side precludes him from selling himself as a Canaanite 
slave. Therefore, the court would not be able force the master to 
sell his share, were it not for the consideration of procreation. By 
contrast, in a situation where either side can buy or sell, one 
partner can compel the other to either buy his portion or sell 
his portion to him. 


The Gemara suggests: Come and hear a proof from what is taught 
in a mishna (172a): In a case where there are two brothers, one 
poor" and one rich, and their father left them a bathhouse or 
an olive press as an inheritance, if the father had built these 
facilities for profit, i.e., to charge others for using them, the profit 
that accrues after the father’s death is shared equally by the two 
brothers. If the father had built them for himself and for the 
members of his household to use, the poor brother, who has 
little use for these amenities, cannot force the rich brother to 
convert the facilities to commercial use; rather, the rich brother 
can say to the poor brother: 


Go take servants for yourself," and they will bathe in the bath- 
house. Or he can say: Go take olives for yourself and come and 
transform them into oil in the olive press. Evidently, the poor 
brother cannot say to him: Buy my share. The Gemara rejects this 
proof: There too the poor brother can say: You set a price and 
buy my share, as the rich brother has the means to buy his poor 
brother’s portion; but he is not able to say: Or else I will set a 
price and buy your share, as the poor brother does not have the 
money to buy his brother out. 


The Gemara further proposes: Come and hear a proof from what 
is taught in a baraita: Anything which, even after it is divided," 
each of the parts retains the name of the original item, may be 
divided. And if the parts will not retain the original name, the 
item should not be divided, but rather its monetary value is 
assessed, because one of the joint owners can say to the other: 
Either you set a price and buy it from me, or I will set a price and 
buy it from you. The Gemara explains: Actually, this matter is a 
dispute between tanna’im, as it is taught in a baraita: If a court- 
yard or the like was not large enough to warrant division into two, 
and one of the co-owners said to the other: You take a minimum 
measure of the courtyard, e.g., four cubits, and I will take less," 
the court listens to him. Rabban Shimon ben Gamliel says: 
They do not listen to him. 


The Gemara clarifies the baraita: What are the circumstances of 
the case under discussion? If we say it is exactly as it is taught, 
what is Rabban Shimon ben Gamliel’s reasoning? Why does he 
rule that the court ignores the party who is prepared to settle for 
less? Rather, is it not that the baraita is incomplete and this is 
what it is saying: If one of the co-owners said to the other: You 
take a minimum measure of the courtyard, and I will take less, 
all agree that the court listens to him. And the tanna of the baraita 
adds: And if one says: Either you set a price and buy it from me, 
or I will set a price and buy it from you, they also listen to him. 
And Rabban Shimon ben Gamliel comes to say: In the first case 
the court does listen to him, but they do not listen to him when 
he says: Either you set a price or I will set a price. Accordingly, this 
issue is the subject of a tannaitic dispute. 
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The Gemara rejects this interpretation of the baraita: No, the baraita 
should actually be understood exactly as it is taught. And with regard 
to what you said: What is Rabban Shimon ben Gamliel’s reasoning? 
Why can't one of the parties say that they should divide the property 
and he will settle for less? It is because the second one can say to him: 
If you want me to compensate you with money for the difference 
between my share and your share, I have no money to give you. And 
if you wish to give it to me as a gift, I am not at ease with that, as it is 
written: “But he who hates gifts shall live” (Proverbs 15:27)." The 
baraita indicates that there is a halakha of: Either you set a price or I 
will set a price, in accordance with the opinion of Rav Yehuda. 


As a continuation of this discussion, Abaye said to Rav Yosef: That 
statement of Rav Yehuda is actually the opinion of Shmuel," his 
teacher, as we learned in the mishna (11a): But in the case of sacred 
writings, i.e., a scroll of any of the twenty-four books of the Bible, 
that were inherited by two people, they may not divide them, even if 
both of them wish to do so, because it would be a show of disrespect 
to cut the scroll in half. And Shmuel said: They taught that sacred 
writings should not be divided only if they are contained in one 
scroll; but when they are contained in two scrolls, they may be 
divided. And if it should enter your mind to say that there is no 
halakha of: Either you set a price or I will set a price, why does the 
halakha apply specifically to one scroll? Even if the sacred writings 
were contained in two scrolls, they should also not divide them, since 
the respective parts will not be even and one of the recipients will 
have to compensate the other. 


Rav Shalman interpreted the mishna: It is referring to a case where 
they both want to divide the sacred writings; therefore, Shmuel said 
that they may do so when they are contained in two scrolls. But if 
just one of them wishes to divide them, there is no proof that he can 
compel the other one to accept the division. 


Ameimar said: The halakha is in accordance with the opinion of Rav 
Yehuda that there is a halakha of: Either you set a price or I will set 
a price. Rav Ashi said to Ameimar: What about that statement of Rav 
Nahman, who disagrees with Rav Yehuda and says that there is no 
such halakha? Ameimar said to him: I do not know of it, that is to 
say, I do not maintain this opinion. The Gemara asks: And is the 
halakha not in accordance with the opinion of Rav Nahman? But it 
happened that the father of Ravin bar Hinnana and Rav Dimi bar 
Hinnana died and left them two maidservants, one of whom knew 
how to bake and to cook, and the other of whom knew how to spin 
and to weave. One of the brothers suggested that each of them take 
one of the maidservants entirely for himself and forfeit his rights to 
the other maidservant. They came before Rava and he said to them: 
There is no halakha of: Either you set a price or I will set a price. 


The Gemara answers: It is different there, since this master wanted 
both of them‘ and the other master wanted both of them. Therefore, 
when one of the brothers said to the other: You take one and I will 
take the other one," it is not a case of: Either you set a price or I will 
set a price. The Gemara asks: And can we not say so? But there is 
the case of sacred writings, which both of them presumably want, 
and Shmuel said: They taught that sacred writings should not be 
divided only if they are contained in one scroll; but when they are 
contained in two scrolls, they may be divided. The Gemara answers: 
Rav Shalman interpreted the mishna: It is referring to a case where 
they both want to divide the sacred writings, and in such a case they 
may divide them, provided that they are in two scrolls. 


Sacred writings.. 


.in one scroll — IH J133...W Tips ana: Jointly 
owned sacred writings contained in a single scroll should not be 
divided, even if the two owners wish to do so. But if the writings are 
contained in two scrolls, they may be divided (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 2:9; Shulhan Arukh, Hoshen Mishpat 173:1). 


HALAKHA 


This master wanted both of them — wna mb ‘yon abt: If two 
people co-owned two items that have different uses but are equally 
needed by both of them, neither one can force the other to divide 
the items between them, even if they are of equal value. This is also 
nota case of: Either you set a price or | will set a price (Shulhan Arukh, 
Hoshen Mishpat 173.13, and see 173:1). 
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NOTES 

But he who hates gifts shall live — mm niama KI: 
The commentaries state that the Sages who disagree 
with Rabban Shimon ben Gamliel understand that 
he principle “But he who hates gifts shall live” does 
not apply here, because the co-owner who offers 
o take less is not set on giving a gift, but does so 
because he prefers any division of the property to 
joint ownership (Ramah). 


That statement of Rav Yehuda is the opinion of 
Shmuel - NDRY 7) ATT NT: For this reason 
he halakhais in accordance with the opinion of Rav 
Yehuda (Ritva). 


In one scroll - 1m% J92: It is disrespectful to cut the 
scroll itself, and sacred writings must not be treated 
in such a manner. 


You take one and | will take one - x17 AK bipw 
tN NNI: The halakha of: Either you set a price or | 
will set a price, would apply here only if one of the 
brothers were to offer to buy or sell both maidser- 
vants. Since both of them are needed, they are con- 
sidered a single unit and not two separate items. 
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HALAKHA 

A person may attach the Torah, the Prophets, and the 
Writings together - mains) PKWY TIA DIY PITA: It is 
permitted to fasten the Torah, the Prophets, and the Writings 
together into one scroll. Such a scroll does not have the same 
level of sanctity as a Torah scroll; it has the sanctity of one 
of the five books of the Torah. This is in accordance with the 
opinion of Rabbi Meir (Rambam Sefer Ahava, Hilkhot Tefillin 
UMezuza VeSefer Torah 7:15; Shulhan Arukh, Yoreh De‘a 283:1). 


Between each book of the Torah - mjin bw warb wan pa: 
A scribe must leave a space of four empty lines between 
one book of the Torah and another. Three lines must be 
left between one book of the Prophets and another, and 
between one book of the Twelve Prophets and another 
(Rambam Sefer Ahava, Hilkhot Tefillin UMezuza VeSefer Torah 
715; Shulhan Arukh, Yoreh Dea 273:1). 


LANGUAGE 
Baitos ben Zunin — pat ja Dima: The name Baitos comes 
from the Greek word Bon8dc, boéthos, meaning assistant. 
It might be a translation of the Hebrew name Ezra. Zunin is 
a form of the Greek name Zijvwv, Zēnon. 


NOTES — 

The Torah by itself - magy 253 mjn: Tosafot write that the 
reason that the books of the Torah, Prophets, and Writings 
must be separated is not that one will occasionally rest the 
books of the Prophets on top of the Torah, as is suggested by 
Rabbeinu Hananel, because were that so, there would be no 
need to distinguish between the Prophets and the Writings. 
Rather, they should be separated so as not to appear like one 
book in which all sections have the same level of sanctity. 


And he may finish at the bottom - mend D»: Rashi 
explains that should a scribe finish a book at the end of 
one column, he need not leave a space of four lines, but 
rather begins the next book at the top of the next page. 
The commentaries understand that this refers to the books 
of the Prophets, which may be separated, with the excep- 
ion of those of the Twelve Prophets. Some commentaries 
maintain that ab initio each book should end at the bottom 
of a column and the next book should begin at the top of 
he next column. If a book ends in the middle of a column, 
he scribe should not continue on that column; rather, he 
should start the next book at the top of the next column so 
hat it should be easy to divide up the books (Ri Migash). 

Tosafot expound that it is permitted to end a book of the 
Prophets at the bottom of a column and to start at the top 
of the next column, but four empty lines must always be left 
even if the next book begins at the top of the column. This 
is not done in a Torah scroll, where each book must end in 
the middle of a column, with the next book beginning in the 
same column, four lines of empty space dividing between 
them. This is the way the Torah scroll should be arranged, so 
that the scroll not become divided. 

The Meiri cites a version of this passage according to 
which no space need be left after any of the books of the 
Prophets, but rather one should start at the top of the 
column. The Ri Migash and others advance yet a another 
version: The scribe starts at the bottom and ends at the top, 
meaning that with respect to the Twelve Prophets and also 
the books of the Torah, one need not take care to start the 
next book at the top of a column. Rather, one continues 
with the next book after leaving the requisite space, even if it 
turns out that a book will end at the top of a column, or that 
a new book will begin in the middle of a column. 
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§ The Gemara now begins a general discussion about sacred 
writings. The Sages taught: A person may attach the Torah, the 
Prophets, and the Writings together" as one scroll; this is the 
statement of Rabbi Meir. Rabbi Yehuda says: The Torah should 
be a scroll by itself," the books of the Prophets a scroll by them- 
selves, and the books of the Writings a scroll by themselves. And 
the Sages say: Each one of the books of the Prophets and the 
Writings should be a scroll by itself. 


And Rabbi Yehuda said: There was an incident involving Baitos 
ben Zunin,' who had eight books of the Prophets attached 
together as one scroll, and he did this with the approval of Rabbi 
Elazar ben Azarya.’ And others say that each and every one of 
the books was a scroll by itself, in accordance with the opinion 
of the Sages. Rabbi Yehuda HaNasi said: There was an incident 
where they brought before us the Torah, the Prophets, and 
the Writings attached together as one scroll and we ruled in 
accordance with the opinion of Rabbi Meir and deemed them fit. 


The Gemara states: When different books are included in the 
same scroll, four empty lines of space should be left between 
each book of the Torah," and similarly between one book of 
the Prophets and another. But between each of the books of 
the Twelve Prophets only three empty lines should be left, 
because they are considered one book. And the scribe may finish 
a book at the bottom" of one column and begin the next book 
at the top of the next column without leaving any empty space 
in between. 


The Sages taught in a baraita: One who wishes to attach the 
Torah, the Prophets, and the Writings together as one scroll 
may attach them. He should leave enough empty parchment at 
the beginning of the scroll for winding around the pole to which 
the beginning of the scroll is fastened. And at the end of the scroll 
he should leave enough empty parchment for winding around 
the entire circumference’ of the rolled-up scroll. And he may 
finish a book at the bottom of one column and begin the next 
book at the top of the next column without leaving any empty 
space between them. 


BACKGROUND 


For winding around the pole...for winding around the cir- 
cumference - 107 Sub. ay bi: The circumference of the 


entire scroll is significantly greater than the circumference of 


the pole around which it is wound. 


Winding arasi the ciani Ht 


Above: Space left at the beginning and end of a scroll 


Pole 


Winding anad a pair 


Circumference 


Right: Circumference of the scroll and the pole around which it is wound 


Rabbi Elazar ben Azarya - ™m%Y ja awhy 937: One of the most 
important tanna‘im in the generation following the destruction 
of the Second Temple, Rabbi Elazar ben Azarya descended from 
a wise, distinguished, and wealthy family. His father, Azarya, 
was a Torah scholar and an extremely wealthy man. Azarya 
supported his own brother, Shimon, enabling him to devote 
his time to Torah study; therefore, he is referred to as Shimon, 


PERSONALITIES 
a family of priests, which traced its lineage back to Ezra the 
Scribe, and there are traditions that describe the similarities 
between the two figures. The Gemara relates that due to Rabbi 
Elazar ben Azarya's knowledge, wealth, and lineage, he was the 
Sages’ choice to replace Rabban Gamliel as Nasi when he was 
removed from his position of leadership after embarrassing 
Rabbi Yehoshua (Berakhot 27b). 


brother of Azarya. Rabbi Elazar ben Azarya descended from 
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And if he wishes to cut" the scroll, he may cut it. The Gemara 
is surprised at this: What is the tanna saying? Why is mention 
made here of cutting the scroll? The Gemara answers: This is 
what the tannais saying: He arranges the text so that if he finishes 
a book at the bottom of one column, he begins the next book at 
the top of the next column without leaving any empty space, so 
that if he wishes to cut the scroll, he may cut it. If he does not 
begin the next book at the top of the next column, he will not be 
able to cut the scroll, because it is not fitting for a scroll to begin 
with an empty space. 


The Gemara raises a contradiction between this baraita and 
another baraita that teaches: Enough parchment should be left 
at the beginning of the scroll and at its end" for winding. The 
Gemara clarifies: For winding around what? If it means for 
winding around the pole to which the beginning of the scroll is 
fastened, this is difficult in light of what is taught in the first 
baraita, that at the end of the scroll enough parchment should be 
left for winding around the entire circumference of the scroll. 
And if it means for winding around the entire circumference, 
this is difficult in light of what is taught in the first baraita that 
at the beginning of the scroll enough parchment should be left 
for winding around the pole. 


Rav Nahman bar Yitzhak said: The tanna teaches the halakha 
disjunctively, referring to two separate cases. He issues a general 
statement requiring that enough parchment be left for winding 
as needed: At the beginning of the pole, enough to wind around 
the pole, and at the end of the scroll, enough to wind around the 
circumference. 


Rav Ashi said: When that second baraita is taught, indicating 
that the same measure of parchment is left at both the beginning 
and the end of the scroll, it was referring to a Torah scroll, as it 
is taught in a baraita: All other scrolls are wound from the 
beginning to the end" around a single pole, but a Torah scroll 
is wound from both ends to the middle" around two poles, one 
of which he attaches at this end of the scroll and the other at the 
other end. Rabbi Eliezer, son of Rabbi Tzadok, said: This is 
how the scribes in Jerusalem made their scrolls, i.e., with poles 
at either end so that it could be rolled to the middle. 


§ The Sages taught: A Torah scroll should not be made in 
such a manner that its length, i.e., its height, is greater than 
its circumference" when it is rolled up; nor should its circum- 
ference be greater than its length. They asked Rabbi Yehuda 
HaNasi: What should the size of a Torah scroll be? Rabbi 
Yehuda HaNasi said to them: If it was written on a hide that 
was treated with gallnuts [ gevil] it should be six handbreadths" 
long. They asked him further: How much should it be if it was 
written on ordinary parchment [kelaf ]?® Rabbi Yehuda HaNasi 
said to them: I do not know. 


BACKGROUND 


Gevil and kelaf- aprons: Gevilis a whole animal hide that has 


shoes, and the like. During the processing, the hair and flesh 
is removed, and the skin is smoothed out, shrunk, and treated 
o become more durable. The skin is smoothed until suitable 
or writing. This was the prevalent process for preparing Torah 
scrolls in ancient times. 

In the talmudic period, the process of preparing the animal 
hides changed somewhat. After its initial treatment, the hide 
was cut into two layers. The outer layer of skin, which had 


been treated in the way crude leather is made fit for clothes, 


been covered with hair, was called kelaf, while the inner layer 
facing the flesh was called dukhsustos. During the Middle Ages, 
particularly in France and Germany, a new practice developed, 
in which the hides, rather than being split, were stripped down 
on both sides by removing the hair and the layer immediately 
beneath it, as well as the inner layer. The exposed core of the 
hide was then used for writing. This core layer is subject to all 
the halakhot of a kelaftaught in the Gemara despite not being 
true kelaf. This type of parchment is still used today for writing 
Torah scrolls, phylacteries, and mezuzot. 


NOTES 


If he wishes to cut — singh xa OK: This is surprising, as it was 
taught in the mishna that it is disrespectful to divide sacred 
writings. It may be suggested that while it is disrespectful to 
divide sacred writings as part of a division of assets, there 
is nothing wrong with dividing them when no monetary 
consideration is involved (Tosafot). 


All scrolls are wound from the beginning to the end — bs 
120) nbn ooh 0D: This is Rashi’s version of the text. 
Most of the early commentaries, by contrast, appear to under- 
stand this as: All scrolls are wound to their beginning. Tractate 
Soferim explicitly states that all scrolls, except for Torah scrolls, 
are rolled from their end to their beginning. The commentaries 
disagree about how to resolve the contradiction between 
this version of the text and the earlier baraita that states that 
enough empty parchment must be left at the beginning 
of the scroll to wind the scroll around a pole, and enough 
empty parchment must be left at the end of the scroll to 
wind it around the entire circumference of the rolled-up scroll, 
since this baraita indicates that the scrolls are rolled from their 
beginning to their end. 


But a Torah scroll is wound to the middle - Son MF 1501 
imyynd: This does not mean literally to the middle, but 
rather to the spot where the previous reading had ended and 
the next reading will begin. The difference between a Torah 
scroll and other scrolls lies in the honor that must be shown 
to the community, that the people should not be kept waiting 
while the Torah is being rolled to the proper place from the 
beginning or from the end. It would be similarly disrespectful 
to the community if the Torah had to be rolled from the middle 
each time it was read (Ri Migash). 


On gevil it should be six handbreadths - nww Yma: The 
geonim, citing Rav Yehudai Gaon, write that this measurement 
was chosen to correspond to the dimensions of the tablets of 
the covenant. Others write that that this is the measurement 
of the Torah that was in the Ark of the Covenant (Ya‘avetz). 


HALAKHA 


If he wishes to cut — qin ka ox: The empty lines that 
must be left between the books of the Torah and the books 
of the Prophets are intended to facilitate cutting of the scroll, 
should one desire to do so (Rambam Sefer Ahava, Hilkhot 
Tefillin UMezuza VeSefer Torah 7:15). 


At the beginning of the scroll and at its end - 19D nnn 
iaio): An empty portion of parchment must be left at the 
beginning and at the end of a Torah scroll to facilitate winding 
the scroll around the poles. An additional two fingerbreadths 
must be left between the pole and the column of writing 
(Rambam Sefer Ahava, Hilkhot Tefillin UMezuza VeSefer Torah 
9:2; Shulhan Arukh, Yoreh De‘a 273:1). 


All scrolls are wound from the beginning to the end — bs 
1210) mnm Dh DD: All sacred scrolls are wound 
around a pole fastened to the end of the scroll. A Torah scroll 
is rolled from both ends to the middle around two poles 
fastened to either end. The parchment is sewn with sinews 
(Rambam Sefer Ahava, Hilkhot Tefillin UMezuza VeSefer Torah 
9:2; Shulhan Arukh, Orah Hayyim 691:2 and Yoreh De'a 278:2 ). 


Its length should not be greater than its circumference - x 
ip by ‘ni iat: A Torah scroll should be written in such 
a way that after it is sewn and rolled, its length equals its 
circumference. When the scroll is written on gevil, its length 
should be six handbreadths; when it is written on ordinary 
parchment, it can be more or less than that, provided that 
its length equals its circumference. Some authorities say that 
the thickness of the pole at the end of the scroll is included 
in the measurement of the circumference (Rambam Sefer 
Ahava, Hilkhot Tefillin UMezuza VeSefer Torah 9:1; Shulhan Arukh, 
Yoreh De‘a 272:1). 
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Perhaps he wrote, Moses commanded us the Torah - 
an3 mwin wh my min sabe: Some commentaries sug- 
gest that Rabbi Ami wrote this verse alone for himself four 
hundred times because in his opinion, writing this verse 
is like writing the entire Torah (Ri Migash; see Meiri). Nev- 
ertheless, most commentaries explain that four hundred 
Torah scrolls were brought to him; in each he wrote only 
that verse to complete the scrolls, and by completing the 
scrolls it was considered as if he had written the entire 
Torah each time (see Menahot 30a). 


Four hundred vineyards — 313 Ata yaIK: He planted 
the vineyards due to his love for the land of Eretz Yisrael, 
which he wished to build up and plant with his own two 
hands (Ra’avad; Ritva; Meiri). 
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The Ark that Moses fashioned - nwn nwyw jiny: 


Tablets 


Torah scroll 
2 


The Ark that Moses fashioned, according to Rabbi Meir 
76 
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Silver columns 


The Ark that Moses fashioned, according to Rabbi Yehuda 


It is related that Rav Huna wrote seventy Torah scrolls himself, 
and it happened for him only once that the length and the circum- 
ference were equal. Rav Aha bar Ya’akov wrote one Torah scroll on 
calf hide and it happened to have the same length and circumfer- 
ence. The Sages looked at him and his achievement with jealousy, 
and he died from their envious gaze. 


The Sages said to Rav Hamnuna: Rabbi Ami wrote four hundred 
Torah scrolls. Rav Hamnuna said to them: Perhaps he wrote the 
verse: “Moses commanded us the Torah” (Deuteronomy 33:4)" 
four hundred times, rather than four hundred complete Torah 
scrolls, as it is difficult to say that he could have written so many, 
even over a lifetime. Similarly, Rava said to Rabbi Zeira: Rabbi 
Yannai planted four hundred vineyards." Rava said to him: Per- 
haps he did not plant large vineyards, but only the smallest possible 
vineyards recognized by halakha, which are composed of two vines 
facing another two vines, with a fifth one protruding like a tail, 
extending out beyond the square. 


The Gemara raises an objection to what is taught with regard to the 

length of a Torah scroll from a baraita: With regard to the Ark of 
the Covenant that Moses fashioned,’ its length was two and one- 
half cubits, its width was one and one-half cubits, and its height 

was one and one-half cubits (see Exodus 25:10), the cubit used for 
these measurements being six handbreadths. Therefore, the Ark 
was fifteen handbreadths long, nine handbreadths wide, and nine 

handbreadths high. 


The baraita continues: And as for the tablets, their length was 

six handbreadths, their width was six handbreadths, and their 

thickness was three handbreadths. The tablets were placed along 

the length of the Ark, one next to the other. If so, how much 

space did the tablets occupy along the length of the Ark? Twelve 

handbreadths, as each tablet was six handbreadths long. Three 

handbreadths were left there along the length of the Ark, for a total 

of fifteen handbreadths. Deduct a handbreadth from them: One- 
half a handbreadth for this wall, namely, the thickness of the 

wooden Ark itself, and one-half a handbreadth for the other wall. 
Accordingly, two handbreadths were left there, in which the Torah 

scroll written by Moses lay. 


Summary of both opinions: 


Walls 1 0.5 
Tablets 12 12 
Torah Scroll 2 - 

Total 15 12.5 


Walls i 0.5 
Tablets 6 6 
Silver Columns = 1 
Empty Space 2 = 
Total 9 75 
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What biblical source indicates that a Torah scroll was placed 
there? As it is stated: “There was nothing in the Ark except 
the two tablets of stone which Moses put there” (1 Kings 8:9). 
What does “there was nothing in the Ark except” mean? This 
is an example of a restriction following a restriction, as both 
terms, “nothing” and “except,” indicate that the Ark was empty. 
And there is a hermeneutical principle that a restriction fol- 
lowing a restriction serves only to amplify and include other 
matters. In this case, it serves to include a Torah scroll that lies 
in the Ark. 


The baraita continues: With this explanation you have accounted 
for the entire length of the Ark; go now and account for the 
width of the Ark, which was nine handbreadths. How much 
space did the tablets occupy of the width of the Ark, which was 
nine handbreadths wide? Six handbreadths; therefore, three 
handbreadths were left there along the width of the Ark. Deduct 
a handbreadth from them: One-half a handbreadth for the 
thickness of this wall and one-half a handbreadth for the thick- 
ness of the other wall. Accordingly, two handbreadths were left 
there. What was their purpose? These were necessary so that 
the Torah scroll would be able to go in and out without being 
pressed; this is the statement of Rabbi Meir. 


Rabbi Yehuda disagrees and says: The cubit used for all the 
measurements of the Ark was five handbreadths long. There- 
fore, the Ark was twelve and one-half handbreadths long, seven 
and one-half handbreadths wide, and seven and one-half hand- 
breadths high. And as for the tablets, their length was six hand- 
breadths, their width was six handbreadths, and their thickness 
was three handbreadths, and they were placed along the length 
of the Ark, one next to the other. If so, how much space did 
the tablets occupy along the length of the Ark? Twelve hand- 
breadths, so that one-half a handbreadth was left there, which 
is two fingerbreadths. One fingerbreadth of those two was for 
the thickness of this wall and one fingerbreadth of those two 
was for the thickness of the other wall. 


With this explanation, you have accounted for the entire length 
of the Ark; go now and account for the width of the Ark, which 
was seven and one-half handbreadths. How much space did the 
tablets occupy in the Ark? Six handbreadths, meaning that 
one and one-half handbreadths were left there along the width 
of the Ark. Deduct one-half a handbreadth, one and one-half 
fingerbreadths" for the thickness of this wall, and one and one- 
half fingerbreadths for the thickness of the other wall. Accord- 
ingly, one handbreadth was left there in which the silver col- 
umns" were placed on either side of the tablets, as it is stated: 


“King Solomon made himself a palanquin of the timbers of 


Lebanon; he made its columns of silver, its back of gold, its 
seat of purple” (Song of Songs 3:9-10). This is understood as an 
allusion to the Ark of the Covenant. 


And the chest in which the Philistines sent the gift to the God 
of Israel was placed alongside the Ark, as it is stated: “And 
put the golden devices which you are restoring to Him for a 
guilt-offering in a chest by the side of it, and send it away that 
it may go” (1 Samuel 6:8). And upon this chest lay the Torah 
scroll, as it is stated: “Take this Torah scroll and put it at the 
side of the Ark of the Covenant of the Lord” (Deuteronomy 
31:26). This means that it was placed at the side of the Ark, and 
not inside it. 


And accordingly, how do I realize the meaning of that which is 
stated: “There was nothing in the Ark except the two tablets of 
stone which Moses put there,’ which, according to the opinion 
of Rabbi Meir, teaches that something else was in the Ark besides 
the tablets themselves? It serves to include 


NOTES 

One and one-half fingerbreadths — nym pay: The 
version of the baraita found in many manuscripts is: One 
fingerbreadth. This would accord better with what had 
been stated previously in the baraita concerning the 
length of the Ark and tablets. According to the standard 
version of the text, it is possible that this clause of the 
baraita is referring to a narrower finger than the previous 
clause (see Rashi and Tosafot). 


Columns — pnay: These columns are not mentioned in 
he description of the construction of the Ark either in the 
days of Moses or at the time of the building of the Temple. 


The nature of these columns is also unclear. Rashi explains 


hat the tablets were placed between the columns, indi- 
cating that their purpose was to hold the tablets in place 
and prevent them from sliding around inside the Ark. The 
Ra'avad suggests that the Torah was wound around these 
columns when it was read. The Ritva proposes that these 
columns were used to support the Ark cover either from 
he inside or the outside. 
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Perek I 
Daf14 Amud b 


LANGUAGE 


Handbreadths [pushkei] — 13W19: From the Aramaic 
peshakh, meaning a handbreadth. This term is found in 
several Aramaic translations of the Bible. 
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the broken pieces of the first set of tablets, which were placed in 

the Ark. Having cited the baraita, the Gemara now presents its 

objection to what was taught earlier with regard to the dimensions 

ofa Torah scroll: And if it should enter your mind to say, as Rabbi 

Yehuda HaNasi held, that the circumference ofa Torah scrollis six 

handbreadths, now since any cylindrical object having a circumfer- 
ence of three handbreadths has a diameter of one handbreadth," 

a Torah scroll with a circumference of six handbreadths has a diam- 
eter of two handbreadths. And since a Torah scroll is wound to the 

middle, since it is rolled from both sides, it must take up more than 

two handbreadths due to the space between the sheets of parch- 
ment and the double rolling. According to Rabbi Meir, who says that 
the Torah scroll was placed inside the ark, how did the scroll fit in 

the remaining two handbreadths [pushkei]' of space in the Ark? 


Rav Aha bar Ya’akov said: The scroll of the Temple courtyard, 
which was kept in the Ark, was wound to its beginning, i.e., it 
had only a single pole, so that its circumference was only two 
handbreadths. The Gemara asks: But still, how does an item that 
is two handbreadths wide fit into a space that is precisely two 
handbreadths? It would be impossible to fit it in. Rav Ashi said: A 
small section of the scroll was wound separately and then placed 
on top of the scroll. 


Having concluded its current discussion, the Gemara now addresses 
the details of the aforementioned baraita and asks: And according 
to Rabbi Yehuda, who says that the Torah scroll rested on the chest 
that came from the Philistines, where was the Torah scroll placed 
before the chest arrived? The Gemara answers: A shelf protruded 
from the Ark and the Torah scroll rested on it. The Gemara asks: 
And according to Rabbi Meir, who says that the Torah scroll rested 
inside the Ark, what does he do with this verse: “Take this Torah 
scroll and put it at the side of the Ark” (Deuteronomy 31:26)? The 
Gemara answers: He requires that verse to teach that the Torah 
scroll was placed at the side of the tablets, and that it was not placed 
between the two tablets, but it was actually placed inside the Ark 
at the side of the tablets. 


The Gemara asks: And according to Rabbi Meir, where were the 
silver columns placed? The Gemara answers: Outside the Ark. The 
Gemara further asks: And from where does Rabbi Meir derive that 
the broken pieces of the first set of tablets were placed in the Ark, 
as the verse from which Rabbi Yehuda learns this: “There was noth- 
ing in the Ark except” (1 Kings 8:9), is needed by Rabbi Meir to teach 
that the Torah scroll was placed there? The Gemara answers: He 
derives this point from what Rav Huna expounded, as Rav Huna 
says: What is the meaning of that which is written: “The Ark of 
God, whereupon is called the Name," the name of the Lord of 
hosts that sits upon the cherubs” (11 Samuel 6:2)? The phrase “the 
name, the name of the Lord” teaches that both the second tablets 
and the broken pieces of the first set of tablets were placed in 
the Ark. 


NOTES 


Has a diameter of one handbreadth — nay anin ja w: The 
Gemara states here and elsewhere that the ratio of the circumfer- 
ence of a circle to its diameter is precisely three to one, when in 
fact this number, known as pi, is closer to 3.14. Rambam’s Com- 
mentary on the Mishna (Eiruvin 1:5) notes that since the true ratio 
can only be approximated, as it is an irrational number, the Sages 
expressed the ratio in terms of whole numbers. Others explain, 
based on a verse (see | Kings 7:23), that for halakhic purposes, the 
Sages had a tradition that the ratio should be considered three 
to one. See Tashbetz, who discusses whether this smaller ratio is 
applied only in cases where it results in a stringency, or even in 
cases where it results in a leniency. 


Whereupon is called the Name - BY X13 WH: In his introduc- 
tion to the Torah, the Ramban explains at length that the entire 
Torah is constructed of the names of God. The term: Name, may 
therefore be understood as a reference to the essence of the 
Torah, the tablets of the covenant written by God and resting 
inside the Ark. The fact that the term appears twice in this verse 
teaches that the broken pieces of the first set of tablets, which 
were fashioned by God, were also placed in the Ark. 
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The Gemara asks: And what does the other Sage, i.e., Rabbi 
Yehuda, derive from this verse? The Gemara responds: He 
requires that text for that which Rabbi Yohanan says, as Rabbi 
Yohanan says that Rabbi Shimon ben Yohai says: This teaches 
that the ineffable name of God and all of His appellations 
were placed in the Ark. 


The Gemara inquires: And doesn't the other Sage, Rabbi Meir, 
also require it for that? The Gemara answers: Yes, it is indeed 
so. Rather, from where does he derive that the broken pieces 
of the first set of tablets were placed in the Ark? The Gemara 
expounds: He derives this from that which Rav Yosef taught, 
as Rav Yosef taught a baraita: The verses state: “At that time 
the Lord said to me: Hew for yourself two tablets of stone like 
the first ...and I will write on the tablets the words that were 
on the first tablets, which you broke, and you shall put them" 
in the Ark” (Deuteronomy 10:1-2). This teaches that both the 
second set of tablets and the broken pieces of the first set of 
tablets were placed in the Ark. 


The Gemara asks: And what does the other one, Rabbi Yehuda, 
learn from this verse? The Gemara answers: He requires it for 
that which Reish Lakish teaches, as Reish Lakish says: What 
is the meaning of that which is stated: “The first tablets, which 
you broke [asher shibbarta]”? These words allude to the fact 
that God approved of Moses’ action, as ifthe Holy One, Blessed 
be He, said to Moses: May your strength be straight [yishar 
kohakha] because you broke them. 


§ The Sages taught: The order of the books of the Prophets" 
when they are attached together is as follows: Joshua and Judges, 
Samuel and Kings, Jeremiah and Ezekiel, and Isaiah and the 
Twelve Prophets. The Gemara asks: Consider: Hosea preceded 
some of the other prophets whose books are included in the 
Bible, as it is written: “The Lord spoke first to Hosea” (Hosea 
1:2). At first glance this verse is difficult: But did God speak 
first with Hosea, and not with any other prophet before him? 
Weren’t there many prophets between Moses and Hosea? 
And Rabbi Yohanan says: He was the first of four prophets 
who prophesied in that period, and they were: Hosea and 
Isaiah, Amos and Micah. Accordingly, Hosea preceded those 
three prophets; and the book of Hosea as well should precede 
the books of those prophets. 


The Gemara answers: Since his prophecy is written together 
with those of Haggai, Zechariah, and Malachi in one book of 
the Twelve Prophets, and Haggai, Zechariah, and Malachi were 
the last of the prophets, he is counted with them. The Gemara 
inquires: But let the book of Hosea be written separately and 
let it precede the others. The Gemara answers: Were it written 
separately, since it is small it would be lost. 


Which you broke and you shall put them — onawi maw Wwe: 
Rashi explains that the words “which you broke” are redundant 
and serve to teach, through juxtaposition, that the broken pieces 
of the first tablets were also subject to: “And you shall put them.’ 


NOTES 
The order of the Prophets - ox by 110: This was the order 
that was followed in the Bible and, for example, is presented in 
the Yalkut Shimoni. Nevertheless, over time a more chronological 
order was adopted that was also followed in the versions of the 
Bible of gentiles. 


HALAKHA 


The order of the Prophets — ows by 1119: The order of the books Bibles printed today follow a different order (Rambam Sefer Ahava, 


of the Prophets when they are bound together is: Joshua, Judges, 
Samuel, Kings, Jeremiah, Ezekiel, Isaiah, and the Twelve Prophets. 


Hilkhot Tefillin UMezuza VeSefer Torah 7:15; Shulhan Arukh, Yoreh 
Dea 283:5). 
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The order of the Writings - mains by 1: The 
order of the books of the Writings is: Ruth, Psalms, Job, 
Proverbs, Ecclesiastes, Song of Songs, Lamentations, 
Daniel, Esther, Ezra and Nehemiah, and Chronicles. 
Bibles printed today follow a different order (Rambam 
Sefer Ahava, Hilkhot Tefillin UMezuza VeSefer Torah 7:15; 
Shulhan Arukh, Yoreh De‘a 283:5). 
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The Gemara further asks: Consider: Isaiah preceded Jeremiah and 

Ezekiel; let the book of Isaiah precede the books of those other 
prophets. The Gemara answers: Since the book of Kings ends with 

the destruction of the Temple, and the book of Jeremiah deals 

entirely with prophecies of the destruction,’ and the book of 
Ezekiel begins with the destruction of the Temple but ends with 

consolation and the rebuilding of the Temple, and Isaiah deals 

entirely with consolation, as most of his prophecies refer to the 

redemption, we juxtapose destruction to destruction and conso- 
lation to consolation. This accounts for the order: Jeremiah, Ezekiel, 
and Isaiah. 


The baraita continues: The order of the Writings" is: Ruth and the 
book of Psalms, and Job and Proverbs; Ecclesiastes, Song of 
Songs, and Lamentations; Daniel and the Scroll of Esther; and 
Ezra and Chronicles. The Gemara asks: And according to the 
one who says that Job lived in the time of Moses, let the book of 
Job precede the others. The Gemara answers: We do not begin 
with suffering, i.e., it is inappropriate to start the Writings with a 
book that deals so extensively with suffering. The Gemara asks: But 
the book of Ruth, with which the Writings opens, is also about 
suffering, since it describes the tragedies that befell the family of 
Elimelech. The Gemara answers: This is suffering which has a 
future’ of hope and redemption. As Rabbi Yohanan says: Why was 
she named Ruth, spelled reish, vav, tav? Because there descended 
from her David who sated, a word with the root reish, vav, heh, the 
Holy One, Blessed be He, with songs and praises. 


The baraita now considers the authors of the biblical books: And 
who wrote the books of the Bible? Moses wrote his own book, i.e., 
the Torah, and the portion of Balaam" in the Torah, and the book 
of Job. Joshua wrote his own book and eight verses in the Torah, 
which describe the death of Moses. Samuel wrote his own book, 
the book of Judges, and the book of Ruth. David wrote the book 
of Psalms by means of ten elders" of previous generations, assem- 
bling a collection that included compositions of others along with 
his own. He included psalms authored by Adam the first man, by 
Melchizedek king of Salem, and by Abraham, and by Moses, and 
by Heman, and by Jeduthun, and by Asaph, 


NOTES 


And Jeremiah deals entirely with the destruction — 


ma mmay The Ritva writes that Moses wrote an entire book about Balaam, but 


IPN: To be precise, the book of Jeremiah also contains proph- 
ecies of consolation, and the book of Isaiah includes threats of 
punishment, but the statements here refer to the majority of the 
content in the respective books. The book of Jeremiah is composed 
chiefly of words of rebuke and suffering, whereas the book of Isaiah 
is composed mostly of prophecies of consolation (Maharsha). 


Which has a future - many mh mx: The book of Job also ends on 
an optimistic note, with Job regaining what he had lost. Neverthe- 
less, the happy ending in the book of Ruth relates not only to the 
family of Elimelech, but to all of the Jewish people, as the Davidic 
dynasty represents consolation and salvation to the entire nation. 
The benefits granted to Job, by contrast, were his alone (Tosafot). 


Moses wrote his own book and the portion of Balaam - nwn 
oyba Twp 419 Ans: According to the Riaf, Moses’ own book is a 
reference specifically to Deuteronomy. 

The commentaries raise the question: If the passage of Balaam 
is part of the Torah, why then is it singled out for special mention? 


it has been lost. The Maharal suggests that this statement is neces- 
sary because otherwise one might have thought that Balaam’s 
words are his own prophecy and lack the sanctity of Torah. There- 
fore, the baraita teaches that Moses wrote these words as well, and 
that the passage of Balaam has a status equal in sanctity to that of 
every other passage in the Torah. 


By means of ten elders — ppt mwy op by: It has been suggested 
that Psalms, chapter 139 is attributed to Adam: “Your eyes did see 
my imperfect substance.’ Melchizedek is credited with the author- 
ship of chapter 110, which states: “After the manner of Melchizedek” 
Chapter 89 is attributed to Abraham, as it says: “Maskil of Ethan the 
Ezrahite,’ who is identified with Abraham. Chapter 90 is explic- 
itly introduced as: “A prayer of Moses,’ and many commentaries 
assume that the next ten chapters were composed by him as 
well. Heman wrote chapter 88; Jeduthun, chapter 39; and Asaph, 
chapters 50 and 73-83. The sons of Korah are credited with chapters 
42, 44-49, 84, 85, 87, and 88. 
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and by the three sons of Korah." 


Jeremiah wrote his own book, and the book of Kings, and Lamen- 
tations. Hezekiah and his colleagues" wrote the following, and a 
mnemonic to remember which books they wrote is yod, mem, shin, 
kuf: Isaiah [Yeshaya], Proverbs [Mishlei], Song of Songs [Shir 
HaShirim], and Ecclesiastes [Kohelet]. The members of the Great 
Assembly wrote the following, and a mnemonic to remember these 
books is kuf, nun, dalet, gimmel: Ezekiel [Yehezkel], and the Twelve 
Prophets [Sheneim Asar]," Daniel [Daniel], and the Scroll of 
Esther [Megillat Ester]. Ezra wrote his own bookand the genealogy 
of the book of Chronicles until his period. 


The Gemara comments: This supports Rav, as Rav Yehuda says that 
Rav says: Ezra did not ascend from Babylonia to Eretz Yisrael until 
he established his own genealogy, and after that he ascended. This 
genealogy is what is written in the book of Chronicles. And who 
completed the book of Chronicles for the generations following 
Ezra? Nehemiah, son of Hacaliah. 


The Gemara elaborates on the particulars of this baraita: The Master 
said above that Joshua wrote his own book and eight verses of the 
Torah." The Gemara comments: This baraita is taught in accordance 
with the one who says that it was Joshua who wrote the last eight 
verses in the Torah. This point is subject to a tannaitic dispute, as it 
is taught in another baraita: “And Moses the servant of the Lord 
died there” (Deuteronomy 34:5); is it possible that after Moses died, 
he himself wrote “And Moses died there”? Rather, Moses wrote the 
entire Torah until this point, and Joshua wrote from this point 
forward; this is the statement of Rabbi Yehuda. And some say that 
Rabbi Nehemya stated this opinion. 


Rabbi Shimon said to him: Is it possible that the Torah scroll was 


missing a single letter? But it is written: “Take this Torah scroll” 


(Deuteronomy 31:26), indicating that the Torah was complete as is 
and that nothing further would be added to it. Rather, until this 
point the Holy One, Blessed be He, dictated and Moses repeated 
after Him and wrote’ the text. From this point forward, with respect 
to Moses’ death, the Holy One, Blessed be He, dictated and Moses 
wrote with tears. The fact that the Torah was written by way of dicta- 
tion can be seen later, as it is stated concerning the writing of the 
Prophets: “And Baruch said to them: He dictated all these words 
to me, and I wrote them with ink in the scroll” (Jeremiah 36:18). 


The Gemara asks: In accordance with whose opinion is that which 
Rabbi Yehoshua bar Abba says that Rav Giddel says that Rav says: 
When the Torah is read publicly in the synagogue, one person reads" 
the last eight verses" in the Torah, and that section may not be 
divided between two readers? Shall we say that this is in accordance 
with the opinion of Rabbi Yehuda and not in accordance with the 
opinion of Rabbi Shimon, as according to Rabbi Shimon these verses 
are an integral part of the Torah, written by Moses just like the rest? 
The Gemara answers: Even if you say that this was said in accordance 
with the opinion of Rabbi Shimon, since they differ from the rest of 
the Torah in one way, as Moses wrote them with tears, they differ 
from the rest of the Torah in this way as well, i.e., they may not be 
divided between two readers. 


Eight verses — DIDS minw: The last ei 
may be read even in ‘the absence of a q 
where at first there are ten men and on 
to the Shulhan Arukh, these verses must 
and may not be divided between two re 


HALAKHA 
ight verses of the Torah 
uorum of ten men, i.e, 
e steps out. According 
be read by one person 
aders. The Rema, citing 


the Mordekhai, writes that these verses should be read by a 
Torah scholar (Rambam Sefer Ahava, Hilkhot Tefilla13:6 and Kesef 
Mishne there; Shulhan Arukh, Orah Hayyim 428:7 and 669:1 in the 
comment of Rema). 


NOTES 

The three sons of Korah - mip 2a aww: Tosafot cite 
a version of this baraita that credits Solomon and the 
hree sons of Korah, since there are also chapters in the 
book of Psalms that are attributed to Solomon (72, 127). 
Tosafot explain that there are variations to this baraita, 
one of which states that David and Solomon composed 
he book, and another which lists Abraham as a contribu- 
or distinct from Ethan the Ezrahite, who is identified as 
jacob (see Rabbeinu Gershom and Maharsha; Rashi at 
he beginning of the book of Psalms). 


Hezekiah and his colleagues - insp) mpi: The source 
or this assertion is: “These are the "proverbs of Solomon 
which were copied by the colleagues of Hezekiah, king 
of Judea” (Proverbs 25:1). 


Ezekiel and the Twelve Prophets - wy ow brp: 
Rashi wonders why Ezekiel did not write his own book. 
He suggests that perhaps prophecies outside of Eretz 
Yisrael were not recorded outside Eretz Yisrael, but were 
written by prophets and the other members of the Great 
Assembly. Consequently, they wrote the books of Ezekiel, 
Daniel, and Esther, all of which refer to events that took 
place outside Eretz Yisrael. They themselves completed 
the record of their prophecies and combined the books 
of the twelve minor prophets into one book. Tosafot 
comment that Jeremiah went to Egypt but is said not 
to have returned, and yet it states that he wrote his own 
book. The Maharal takes a different approach, which 
resolves this difficulty: The members of the Great Assem- 
bly wrote the books of those who died during their era, 
such as Ezekiel and Daniel. This was not the case with 
Jeremiah and Ezra. 


And eight verses of the Torah - minaw wpn minwi: 
While most commentaries understand this to be a refer- 
ence to the final eight verses in the Torah (Deuteronomy 
34:5-12), it has also been explained to be referring to the 
eight verses beginning “and Moses ascended from the 
plains of Moab” (Deuteronomy 34:1) through the verse 
ending “so the days of weeping in the mourning for 
Moses were ended” (see Ibn Ezra and Hatam Sofer). 


Moses repeated and wrote — 3ni31 WiN mwa: Moses 
repeated after God so as not to err in his writing (Rashi 
on Menahot 30a), as this is the customary practice of 
scribes. 


One person reads — X3iP PN: This ruling has been 
understood in several ways. Rashi explains that a single 
individual reads these verses without interruption. 
Another suggestion is that these verses must be read 
as a distinct passage without the previous text, so as 
not to combine this unique passage with the rest of 
the Torah (Ri Migash). The Ramah combines these two 
approaches. Josafot cites Rabbeinu Meshullam as saying 
that one individual reads the verses rather than two, as 
is the practice in most places today where one person is 
called to the Torah while another actually reads from it. 
The Rambam maintains that one can read these verses 
even in the absence of a quorum of ten men. The Meiri 
and the Mordekhai explain that an important man must 
read these verses. 
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It is stated in the baraita that Joshua wrote his own book. The Gemara 
asks: But isn’t it written toward the end of the book: “And Joshua, son 
of Nun, the servant of the Lord, died” (Joshua 24:29)? Is it possible 
that Joshua wrote this? The Gemara answers: Aaron's son Eleazar 
completed it. The Gemara asks: But isn’t it also written: “And Eleazar, 
son of Aaron, died” (Joshua 24:33)? The Gemara answers: Pinehas 
completed it. 


It is also stated in the baraita that Samuel wrote his own book. The 
Gemara asks: But isn’t it written: “And Samuel died” (1 Samuel 
28:3)? The Gemara answers: Gad the seer and Nathan the prophet 
finished it. 


It is further stated that David wrote the book of Psalms by means of 
ten elders, whom the baraita proceeds to list. The Gemara asks: But 
then let it also count Ethan the Ezrahite among the contributors to 
the book of Psalms, as it is he who is credited with Psalms, chapter 89. 
Rav says: Ethan the Ezrahite is the same person as Abraham. Proof 
for this is the fact that it is written here: “A Maskil of Ethan the 
Ezrahite” (Psalms 89:1), and it is written there: “Who raised up one 
from the east [mizrah], whom righteousness met wherever he set 
his foot” (Isaiah 41:2). The latter verse is understood as referring to 
Abraham, who came from the east, and for that reason he is called 
Ethan the Ezrahite in the former verse. 


The Gemara asks: The baraita counts Moses among the ten elders 
whose works are included in the book of Psalms, and it also counts 
Heman. But doesn’t Rav say: The Heman mentioned in the Bible 
(1 Kings 5:11) is the same person as Moses? This is proven by the fact 
that it is written here: “Heman” (Psalms 88:1), which is Aramaic for 
trusted, and it is written there about Moses: “Forhe is the trusted one 
in all My house” (Numbers 12:7). The Gemara answers: There were 
two Hemans, one of whom was Moses, and the other a Temple singer 
from among the descendants of Samuel. 


The baraita further states that Moses wrote his own book, i.e., the 
Torah, the portion of Balaam, and the book of Job. This supports 
Rabbi Levi bar Lahma, as Rabbi Levi bar Lahma says: Job lived in 
the time of Moses. It is written here with regard to Job: “Oh, that my 
words were written now [eifo]” (Job 19:23), and it is written there in 
Moses’ words to God: “For in what shall it be known here [eifo]” 
(Exodus 33:16). The unusual use of the word eifo in these two places 
indicates that Job and Moses lived in the same generation. 


The Gemara comments: But if that is the proof, say that Job lived in the 
time of Isaac, as it is written in connection with Isaac: “Who then 
[eifo] is he that has taken venison” (Genesis 27:33). Or say that he lived 
in the time of Jacob, as it is written with respect to Jacob: “If it must 
be so now [eifo], do this” (Genesis 43:11). Or say that he lived in the 
time of Joseph, as it is written with respect to Joseph: “Tell me, I pray 
you, where [eifo] are they feeding their flocks?” (Genesis 37:16). 


The Gemara answers: It could not enter your mind to say this, as it is 
written in the continuation of the previously mentioned verse: “Oh, 
that my words were inscribed [veyuhaku] in a book” (Job 19:23), and 
it is Moses who is called the inscriber, as it is written with regard to 
him: “And he provided the first part for himself, for there was the 
inscriber’s [mehokek] portion reserved” (Deuteronomy 33:21). 


Rava says: Job lived at the time of the spies whom Moses sent to scout 
the land of Canaan. This is proven by the fact that it is written here: 

“There was a man in the land of Utz, whose name was Job” (Job 1:1), 
and it is written there in the account of the spies: “Whether there are 
trees [eitz] in it” (Numbers 13:20). The Gemara asks: Is it comparable? 
Here the word that is used is Utz, whereas there the word is eitz. The 
Gemara answers: This is what Moses said to Israel, i.e., to the spies: Is 
that man named Job still alive, he whose years are as long as the years 
ofa tree and who protects his generation like a tree? This is why the 
allusion to him here is through the word eitz, rather than Utz. 
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The Gemara relates that one of the Sages sat before Rabbi Shmuel 
bar Nahmaniand he sat and said: Job never existed and was never 
created; there was never such a person as Job. Rather, his story 
was a parable. Rabbi Shmuel bar Nahmani said to him: In rebuttal 
to you, the verse states: “There was a man in the Land of Utz 
whose name was Job” (Job 1:1), which indicates that such a man 
did indeed exist. 


The Gemara asks: But if that is so, that the words “there was” prove 
that Job existed, what shall we say about the parable that Natan the 
prophet presented to David: “There were two men in one city; the 
one rich and the other poor. The rich man had very many flocks and 
herds, but the poor man had nothing except one little lamb, 
which he had bought and reared” (11 Samuel 12:3)? Was there 
really such a person? Rather, it was merely a parable; here too it 
is merely a parable. The Gemara answers: If so, that it is a parable, 
why state his name and the name of his city? Rather, Job was 
clearly a real person. 


The Gemara cites another opinion with regard to the time when 
Job lived. Rabbi Yohanan and Rabbi Elazar both say: Job was 
among those who ascended from the exile to Eretz Yisrael at the 
start of the Second Temple period, and his house of study was 
in Tiberias. The Gemara raises an objection from what is taught 
in a baraita: The days of Job’s life extended from when Israel 
entered Egypt until they left, indicating that this is the period 
during which he lived and not, as suggested, in the early days of 
the Second Temple. 


The Gemara answers: Say that the baraita means that the duration 
of Job’s life lasted as long as from when Israel entered Egypt until 
when they left, but not that he lived during that specific time frame. 


The Gemara raises an objection from another baraita against the 
notion that Job was a Jew: Seven prophets prophesied to the 
nations of the world, and they are: Balaam and his father’ Beor, 
and Job, Eliphaz the Temanite, and Bildad the Shuhite, and 
Zophar the Naamathite, and Elihu ben Barachel the Buzite, 
which indicates that Job was not Jewish. He said to him: And 
according to your reasoning that Job could not have been Jewish 
because he prophesied to the nations of the world, was Elihu ben 
Barachel not a Jew? Is it not written: “Of the family of Ram” (Job 
32:2), meaning Abraham? 


Rather, one must explain that Elihu is included in this list because 
he prophesied to the nations of the world; and so too it may be 
maintained that Job is included in this list, even though he is Jewish, 
because he prophesied to the nations of the world. The Gemara 
asks: But did not all the other prophets also prophesy to the 
nations of the world? Why then are only these seven mentioned? 
The Gemara answers: There, with regard to the other prophets, their 
main prophecies were directed to Israel, whereas here, with regard 
to these seven prophets, their main prophecies were directed to 
the nations of the world. 


The Gemara raises an objection from what is taught in a different 

baraita: There was a certain pious man among the nations of the 

world and his name was Job, and he came into the world only to 

receive his reward. The Holy One, Blessed be He, brought afflic- 
tions upon him, and he began to blaspheme and curse. The Holy 

One, Blessed be He, doubled his reward in this world in order to 

expel him from the World-to-Come. This baraita states that Job 

was not a Jew, but rather a gentile. 


NOTES 


pee a 


that this phrase is based on the rend whenever 
a prophet's father is named, it means that he too had 
prophetic abilities. Therefore, it can be understood that 


Balaam's father was also a prophet. 
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The Gemara responds: The matter of whether or not Job was 

Jewish is a dispute between tanna’im, as it is taught in a baraita 

with regard to the period during which Job lived: Rabbi Elazar 

says: Job lived in the days of the judging of the Judges, as it 

is stated in connection with Job: “Behold, all you yourselves 

have seen it; why then have you become altogether vain?” 
(Job 27:12). Which generation was completely vain?" You must 

say it was the generation of the judging of the Judges, when 

the people judged the Judges, as will be explained shortly. 


Rabbi Yehoshua ben Korha says: Job lived in the days of 
Ahasuerus, as it is stated: “And in all the world were no women 

found so beautiful as the daughters of Job” (Job 42:15). In 

which generation were beautiful women sought? You must 

say it was the generation of Ahasuerus (Esther, chapter 2). The 

Gemara asks: But why not say it was in the days of David, as it 

is written: “And they sought a beautiful maiden” (1 Kings 1:3)? 

The Gemara answers: There, in the time of David, they searched 

“throughout the territory of Israel” (1 Kings 1:3), whereas here, 
in the time of Ahasuerus, they searched throughout the world, 
as is similarly stated with regard to Job's daughters. 


Rabbi Natan says: Job lived in the days of the kingdom of 
Sheba, as it is stated: “And Sheba fell upon them, and took 

them away” (Job 1:15). And the Rabbis say: Job lived in the 

days of the kingdom of the Chaldeans in the time of Nebuchad- 
nezzar, as it is stated: “The Chaldeans formed three bands” 
(Job 1:17). And some say that Job lived in the days of Jacob 

and that he married Dina, the daughter of Jacob. As it is writ- 
ten here: “You speak as one of the loathsome women speaks” 
(Job 2:10), and it is written there in the account of the incident 

involving Dina: “He has done a loathsome act in Israel” (Gene- 
sis 34:7). This concludes the text of the baraita. The Gemara 

comments: And all these tanna’im hold that Job was a Jew 

except for the opinion introduced with the phrase: And some 

say, according to which Job lived in the time of Jacob, and he was 

certainly not one of Jacob’s sons. 


And what is the proof that all these tanna’im maintain that Job 
was Jewish? As ifit should enter your mind to say that he came 
from the nations of the world, there is a difficulty: After Moses 
died, did the Divine Presence rest any longer on the nations 
of the world? But doesn’t the Master say: Moses requested 
that the Divine Presence not rest again on the nations of the 
world, and his request was granted to him, as it is stated: “That 
we shall be differentiated, I and Your people, from all the 
people that are upon the face of the earth” (Exodus 33:16), and 
it is stated there that God acceded to his request. 


Rabbi Yohanan says: The generation of Job was awash in licen- 
tiousness, as it is stated: “Behold, all of you yourselves have 

seen [hazitem] it; why then have you become altogether vain?” 
(Job 27:12), and it is written: “Return, return, O Shulamite; 

return, return, that we may look [veneheze] upon you” (Song 

of Songs 7:1), which teaches that the phrase “you have seen it” 
connotes a licentious gaze. The Gemara asks: But say that the 

phrase “you yourselves have seen it” signifies prophecy, as it is 

written: “The vision [hazon] of Isaiah ben Amoz” (Isaiah 1:1). 
The Gemara answers: If so, why do I need the words: “Why then 

have you become altogether vain”? Rather, the reference must 

be to inappropriate licentious gazing. 


Generation was completely vain - ban brow ai: This can be 
understood in light of what is stated subsequently: “In the days 
of the judging of the Judges” (Ruth 1:1), the generation judged its 


NOTES 
generation's primary ruin lay in the absence of order and leader- 
ship: “Every man did what was right in his eyes’ (see, e.g., Judges 
17:6). Such a generation deserves to be called completely vain. 


own judges, as they too were sinful. The Maharal writes that the 
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And further, with regard to Rabbi Elazar’s statement in the baraita 
that the generation of the judging of the Judges was one of vanity, 
Rabbi Yohanan says: What is the meaning of that which is 
written: “And it happened in the days of the judging of the 
Judges” (Ruth 1:1)? This indicates a generation that judged its 
judges. If a judge would say to the defendant standing before 
him: Remove the splinter from between your eyes, meaning rid 
yourself of some minor infraction, the defendant would say to 
him: Remove the beam from between your eyes, meaning you 
have committed far more severe sins. If the judge would say to 
him: “Your silver is become dross” (Isaiah 1:22), meaning your 
coins are counterfeit, the defendant would say to him: “Your wine 
is mixed with water” (Isaiah 1:22), meaning you yourself dilute 
your wine with water and sell it. Since nobody behaved in proper 
manner, the judges were unable to judge. 


Rabbi Shmuel bar Nahmani says that Rabbi Yonatan says: Any- 
one who says that the queen of Sheba [malkat Sheva]" who 
came to visit King Solomon (seer Kings, chapter 10) was a woman 
is nothing other than mistaken. What is the meaning of malkat 
Sheba? The kingdom [malkhuta] of Sheba, as is mentioned in 
Job: “And Sheba fell on them and took them away” (Job 1:15). 


§ Having mentioned the book of Job, the Gemara addresses 
several matters relating to it. It is stated: “Now there was a day 
when the sons of God came to present themselves before the 
Lord, and the Satan came also among them. And the Lord 
said to the Satan: From where do you come? And the Satan 
answered the Lord, and said: From going to and fro in the earth, 
and from walking through it” ( Job 1:6-7). The Satan said to God: 
Master of the Universe, I have gone to and fro throughout the 
entire world and I have not found anyone as faithful as Your 
servant Abraham, to whom You said: “Arise, walk through 
the land in the length of it and in the breadth of it; for I will 
give it to you” (Genesis 13:17). And even so, when he did not 
find a place to bury Sarah before he purchased a burial site for 
four hundred silver shekels, he did not find fault with Your 
ways or complain about the fact that you had failed to fulfill 
Your promise. 


“And the Lord said to the Satan: Have you considered My ser- 
vant Job, that there is none like him on earth, a perfect and 
upright man, one who fears God and turns away from evil?” (Job 
1:8). About this Rabbi Yohanan says: That which is stated about 
Job is greater than that which is stated about Abraham. As with 
regard to Abraham it is written: “For now I know that you fear 
God” (Genesis 22:12), with regard to Job it is written: “A perfect 
and an upright man, one who fears God and turns away from 


evil” (Job 1:8). 


The Gemara clarifies the meaning of the aforementioned verse: 
What is meant by “and turns away from evil”? Rabbi Abba bar 
Shmuel says: Job was forgiving with his money. It is the way 
of the world that one pays the storekeeper for even half-peruta 
of merchandise purchased from him. But if somebody bought 
an item of such little value from Job, he would forgive him his 
half-peruta. 


The Gemara continues to clarify the verses concerning Job. “Then 
the Satan answered the Lord, and said: Does Job fear God for 
naught? Have You not made a hedge about him, and about 
his house, and about all that he has on every side? You have 
blessed the work of his hands, and his cattle is increased in the 
land” (Job 1:9-10). What is meant by: “You have blessed the 
work of his hands”? Rabbi Shmuel bar Rav Yitzhak says: 
Anyone who took a peruta from Job was blessed. Not only was 
Job’s own handiwork blessed, but anybody who received anything 
from him was also blessed. 


NOTES ——__—_——_- 
Queen of Sheba [malkat Sheva] - xa% nab: The Mahar- 
sha explains that this term does not mean that the indi- 
vidual referred to was not a woman, since the entire text 
uses feminine language. Rather, the term signifies that 
the queen of Sheba was not merely the wife of the king 
who arrived accompanying her husband. On the contrary, 
she was the sovereign ruler of Sheba, which had a female 
monarch. 
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The Gemara continues with its explication of these verses. What is 

meant by: “And his livestock is increased [paratz] in the land” 
(Job 1:10)? Rabbi Yosei bar Hanina says: Job’s livestock breached 

[paretzu] the order of the world. It is the way of the world that 

wolves kill goats, but in the case of Job’s livestock, the goats killed 

the wolves. 


The Gemara continues to relate the Satan’s challenge to God: “But 
now put forth Your hand, and touch all that he has, and he will 
curse You to Your face. And the Lord said to the Satan: Behold, 
all that he has is in your power; only upon himself do not put 
forth your hand. And the Satan went out from the presence of the 
Lord” (Job 1:1-12). The verses relate what then occurred: “Now 
there was a day when his sons and his daughters were eating and 
drinking wine in their eldest brother’s house, and there came a 
messenger to Job, and said: The oxen were plowing, and the asses 
were feeding beside them” (Job 1:13-14). The Gemara asks: What 
is meant by: “The oxen were plowing and the asses were feeding 
beside them”? Rabbi Yohanan says: This teaches that the Holy 
One, Blessed be He, gave Job a taste 


of the World-to-Come, when plowing and harvesting will take 
place at the same time. Here too, the oxen plowed and the donkeys 
grazed on the crops that grew from that effort. 


The Gemara continues to interpret verses from the book of Job. 
“While he was yet speaking, there came also another and said: 

The fire of God has fallen from heaven, and has burned up the 

sheep, and the servants, and consumed them...While he was 

yet speaking, there came also another and said: The Chaldeans 

formed three bands, and fell among the camels, and have carried 

them away, and have slain the servants with the edge of the sword... 
While he was yet speaking, there came also another and said: 

Your sons and your daughters were eating and drinking wine in 

their eldest brother’s house; and, behold, there came a great 

wind from across the wilderness, and smote the four corners of 
the house, and it fell upon the young men, and they are dead... 
Then Job arose, and rent his coat, and shaved his head, and fell 

down on the ground and prostrated himself. And he said: I came 

naked out of my mother’s womb, and naked I shall return there; 

the Lord gave, and the Lord has taken away, blessed be the name 

of the Lord. In all this Job sinned not, nor did he lay reproach on 

God” (Job 1:16-22). 


“Again there was a day when the sons of God came to present 
themselves before the Lord, and the Satan came also among them 
to present himself before God. And the Lord said to the Satan: 
From where do you come? And the Satan answered the Lord, and 
said: From going to and fro in the earth and from walking up and 
down in it” (Job 2:1-2). The Satan said before God: Master of the 
Universe, I have gone to and fro across the entire world and have 
not found anyone as faithful as your servant Abraham, to whom 
you said: “Arise, walk through the land in the length of it and in 
the breadth of it; for I will give it to you” (Genesis 13:17). And 
when he wanted to bury Sarah, he could not find a place to bury 
her, and yet he did not criticize Your ways, or accuse You of having 
failed to keep Your promise. 


About this it says: “And the Lord said to the Satan: Have you 
considered My servant Job, that there is none like him on earth, 
a perfect and an upright man, one that fears God and turns away 
from evil? And still he holds fast to his integrity, although you 
moved Me against him, to destroy him without cause” (Job 2:3). 
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Rabbi Yohanan says: Were it not explicitly written in the verse, it 
would be impossible to say this," as it would be insulting to God’s 
honor. The verse states: “You moved Me against him,” like a person 
whom others persuade and allows himself to be persuaded, as if 
God had not wanted to do anything, but allowed Himself to be 
persuaded to bring harm to Job. 


It was taught in a baraita with regard to the methods of the Satan: 
He descends to this world and misleads a person into sinning. He 
then ascends to Heaven, levels accusations against that very sinner, 
and inflames God's anger against him. He then receives permission 
to act and takes away the sinner’s soul as punishment. 


The Gemara returns to discuss the text of the book of Job: “And the 
Satan answered the Lord, and said: Skin for skin, for all that aman 
has he will give for his life. But put forth Your hand now, and touch 
his bone and his flesh, and he will curse You to Your face. And the 
Lord said to the Satan: Behold, he is in your hand; only spare his 
life. So the Satan went forth from the presence of the Lord, and 
smote Job with vile sores from the sole of his foot to his crown” (Job 
2:4-7). Rabbi Yitzhak says: Satan’s suffering was more difficult than 
that of Job. This can be explained by means of a parable involving a 
servant whose master said to him: Break the barrel but save its 
wine. Here too, God told the Satan that he could do whatever he liked 
short of taking Job’s life, and that limitation caused Satan to suffer. 


Reish Lakish says: Satan, the evil inclination, and the Angel of 
Death are one, that is, they are three aspects of the same essence. He 

is the Satan who seduces people and then accuses them, as it is writ- 
ten: “So the Satan went forth from the presence of the Lord, and 

smote Job with vile sores” (Job 2:7). He is also the evil inclination, 
as it is written there: “The impulse of the thoughts of his heart was 

only evil continuously” (Genesis 6:5); and it is written here: “Only 
upon himself do not put forth your hand” (Job 1:12). The verbal 

analogy between the various uses of the word “only” teaches that the 

evil inclination is to be identified with the Satan. He is also the Angel 

of Death, as it is written: “Only spare his life” (Job 2:6); apparently 
Job’s life depends upon him, the Satan, and accordingly the Satan 

must also be the Angel of Death. 


Rabbi Levi says: Both Satan, who brought accusations against Job, 
and Peninnah, who tormented Hannah, mother of Samuel the 
prophet, acted with intent that was for the sake of Heaven. As for 
Satan, when he saw that the Holy One, Blessed be He, inclined to 
favor Job and praised him, he said: Heaven forbid that He should 
forget the love of Abraham. With regard to Peninnah, as it is writ- 


ten: “And her rival wife also provoked her sore, to make her fret” 


(1 Samuel 1:6), i.e., Peninnah upset Hannah in order to motivate 
her to pray. Rav Aha bar Ya’akov taught this in Paphunya, and 
Satan came and kissed his feet in gratitude for speaking positively 
about him. 


The Gemara considers the character of Job. The verse states: “In all 
this Job did not sin with his lips” (Job 2:10). Rava says: A close 
reading of the verse indicates that he did not sin with his lips, but he 
sinned in his heart. What did he say that suggests that he had wicked 
thoughts? “The earth is given into the hand of the wicked, he covers 
the faces of its judges; if not he, then who is it?” (Job 9:24). Rava 
says: Job sought to turn the bowl upside down, that is to say, he 
alluded here to a heretical thought, as he said that the earth is given 
into the hand of the wicked, indicating that he had God in mind. 
Abaye said to him: Job was referring here only to the Satan, he being 
the wicked one into whose hands the land was given. 


The Gemara comments: This is parallel to a dispute between tanna’im, 
as it was taught in a baraita: “The earth is given into the hand of the 
wicked.” Rabbi Eliezer says: Job sought to turn the bowl upside 
down; Rabbi Yehoshua said to him: Job was referring here only 
to the Satan. 
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It would be impossible to say this — iain WK XR: 
The Talmud and midrash use this expression in con- 
nection with biblical formulations that are either 
anthropomorphic or disrespectful to God's honor, 
and that one would otherwise have been prohibited 
from uttering. 
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To exempt the whole world — oyy] bs ny qiva 
ia: The phrase: “Although you know that | am not 
wicked” (Job 10:7), can be understood as follows: If You 
so desired, You could prevent me from sinning. Con- 
sequently, a person's desires and actions are dictated 
to him by God, 
reward and punishment. 


He used to steal a field from orphans — briz maw 
ming mW: T 
is prohibited from stealing under all circumstances, 
even if he intends to repay the victim. He suggests that 
since Job was 
thought that he really meant to steal another per- 
son's property. 
behavior is inappropriate. The Ramah writes that such 
behavior is praiseworthy only in the case of gentiles, 
but Jews may not steal under any circumstance. 
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The Gemara continues to discuss Job’s statements: “Although You 
know that Iam not wicked, and there is none that can deliver out 
of Your hand” (Job 10:7). Rava says: Job sought to exempt the 
whole world" from judgment, claiming that all of a person’s actions 
are directed by God, and therefore one cannot be held culpable 
for his misdeeds. Job said before God: Master of the Universe, 
You created the ox with split hooves, making it kosher, and You 
created the donkey with closed hooves, making it forbidden; 
You created the Garden of Eden, and You created Gehenna; and 
similarly, You created righteous people and You created wicked 
people; who can restrain You? Seeing that You created people 
as either righteous or wicked, You cannot later complain about 
their actions. 


And how did Job’s friends answer him? “You do away with fear, 
and impair devotion before God” (Job 15:4.) with such statements. 
True, the Holy One, Blessed be He, created the evil inclination, 
but He also created the Torah as an antidote to counter its effects 
and prevent it from gaining control of a person. 


Rava interpreted a verse homiletically: What is the meaning of 
that which is written, Job saying about himself: “The blessing 
of him that was lost came upon me, and I caused the widow’s 
heart to sing for joy” (Job 29:13). “The blessing of him that was 
lost came upon me” teaches that Job used to steal a field from 
orphans," cultivate it, improve it, and then return it to them; 
consequently, they would bless him for the field they had lost. “I 
caused the widow’s heart to sing for joy” teaches that anywhere 
that there was a widow whom no one would marry, he would 
go and cast his name upon her, i.e., he would start a rumor that 
she was related to him, and then somebody would come forward 
and marry her. 


Job further said: “O that my vexation were thoroughly weighed, 
and my calamity laid in the balances” (Job 6:2). Rav says: Dust 
should be put in the mouth of Job, meaning, he should not have 
spoken in such a manner, as if he were weighing his deeds against 
those of God; may one act as if he is in a friendship with Heaven? 
And similarly, Job said: “There is no arbiter between us, who 
may lay his hand upon us both” (Job 9:33). Rav says: Dust should 
be put in the mouth of Job for saying this; is there a servant 
who rebukes his master? Job also said: “I have made a covenant 
with my eyes; why then should I look upon a virgin?” (Job 31:1). 
Rava says: Dust should be put in the mouth of Job for saying 
this; he did not look at other women, but Abraham did not even 
look at his own wife, as it is written: “Now I know that you are a 
beautiful woman” (Genesis 12:11). One may learn by inference that 
initially he did not know how beautiful she was because he had 
not gazed at her. 


Job further said: “As the cloud is consumed and vanishes away, so 

he who goes down to the grave shall come up no more” (Job 7:9). 
Rava says: From here it may be inferred that Job denied the resur- 
rection of the dead, as he said that one who goes down to the grave 

will not come up and live again, just as a cloud that dissipates will 

not return. He also stated: “He crushes me with a tempest, and 

multiplies my wounds without cause” (Job 9:17). Rabba says: Job 

blasphemed with mention of a tempest and he was answered with 

mention of a tempest. 


Rabba explains: He blasphemed with mention of a tempest 
[bise‘ara], as it is written: “He crushes me with a tempest.’ Job 
said before God: Master of the Universe, perhaps a tempest 
passed before You and You confused Iyov, Job, with oyev, enemy. 
He was answered with mention of a tempest, as it is written: “Then 
the Lord answered Job out of the tempest, and said: Who is this 
that darkens counsel by words without knowledge? Gird up now 
your loins like a man, for I will demand of you and let me know 
your answer” (Job 38:1-3). 
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What is the meaning of “out of the tempest”? God said to him: 
I have created many hairs [nimin]! on a person, and for each 
hair I created its own follicle’ through which the hair is sus- 
tained, so that two hairs should not draw from one follicle. As 
were two hairs to draw from one follicle, they would impair a 
man’s vision. Now, if I do not confuse one follicle with another, 
would I confuse Iyov with oyev? The Hebrew word for tempest, 
seara, is phonetically identical to the Hebrew word for hair. 


God further said to Job: “Who has divided a channel [te'ala] for 
the torrent of rain, or a path for the lightning of thunder”? (Job 
38:25). I have created many drops of water in the clouds, and 
for each drop I created its own channel, so that two drops 
should not emerge from the same channel.’ As were two drops 
to emerge from the same channel they would destroy the earth 
and it would not yield produce. Now, if I do not confuse one 
drop with another, would I confuse Iyov with oyev? Incidentally, 
the Gemara asks: From where may it be inferred that this term 
te'ala means a channel? Rabba bar Sheila said: As it is written 
with regard to Elijah the prophet: “And he fashioned a channel 


LANGUAGE 
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BACKGROUND 
Hair and follicle — K233) K): 


Anatomy of a hair follicle 


XDI: From the Greek vijpat, néma, mean- 


“Hair follicle 


“YU DOKD MIS moyn wy” NT Drop and channel - pat n9w: Drops of rain are formed 
from water vapor that condenses into drops. These drops 


remain distinct and do not join together into a single 


[te'ala] about the altar, as great as would contain two sea of 
seed” (1 Kings 18:32). 
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The second half of the aforementioned verse in Job states: “Or 
a path for the lightning of thunder,” which is interpreted as 
follows: God said: I have created many thunderclaps in the 
clouds, and for each and every thunderclap I created its own 
path, so that two thunderclaps should not issue forth from the 
same path. As were two thunderclaps to issue from the same 
path, they would destroy the world. Now, if I do not confuse 
one thunderclap with another, would I confuse Iyov with oyev? 


It is further stated there: “Do you know when the wild goats of 
the rock give birth? Can you mark when the hinds do calve?” 
(Job 39:1). This goat is cruel to her young and shows them no 

pity; when she squats 


to give birth she ascends to the top of a mountain so that the 
kid should fall down from her and die. And I summon her 
an eagle that receives it with his wings and places it before 
her; and if the eagle reached her one moment early or was one 
moment late, the kid would immediately die. Now, if I do not 
confuse one moment with another moment, would I confuse 
Iyov with oyev? 


Similarly: “Can you mark when the hinds do calve?” (Job 
39:1). The womb of this hind is narrow, which makes for a 
difficult delivery. When she squats to give birth, I summon her 
a snake [derakon]' that bites her at the opening of the womb, 
which then becomes loose, and she gives birth, and if the snake 
reached her one moment early or was one moment late, she 
would immediately die. Now, if I do not confuse one moment 
with another moment, would I confuse Iyov with oyev? 


The Gemara comments: On the one hand, the text states: “Job 
has spoken without knowledge, and his words were without 
wisdom” (Job 34:35). But on the other hand, it is written with 
regard to Job’s friends: “You have not spoken of Me the thing 
that is right, like my servant Job” (Job 42:8). Rava said: From 
here it may be inferred that a person is not held responsible for 
what he says when he is in distress. Although Job uttered certain 
words that were wrong and inappropriate, he was not punished 
for them because he said them at a time of pain and hardship. 


stream. 


LANGUAGE 


Snake [derakon] — }ip7t: From the Greek dpaxwv, 


drakon, meaning a snake or large monster. 
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NOTES 

They all entered through one gate - wwa tne DDWY 
“my: The Maharsha explains that the expression “they had 
made an appointment [vayyivaʻadu]" indicates that they 
were in the usual gathering spot, which is the city gate, the 
place where the city elders sit and meet, and Job was sit- 
ting there as well. The word “together [yahdav]" indicates 
that they arrived at the same spot simultaneously. 


Propagation came to the world - oriy ngama: Rashi 
explains that daughters speed the process of popula- 
tion growth, because they marry and have children at a 
younger age than do sons. Rabbeinu Gershom explains 
the term reviyya as related to development and upbring- 
ing; i.e., that daughters help raise children. The Maharsha 
explains that population growth depends exclusively 
upon the number of women who give birth; an increase 
in the number of men in the world does not to lead to 
more children being born. 


LANGUAGE 


Keresh — wp: Apparently from the Greek xepágç, keras, 
meaning a horn. The Greek word povoxepac, monokeras, 
means a creature with a single horn. The term can also 
refer to a wild ox, especially in the Septuagint. It is unclear 
which creature is referred to here. Some commentaries 


suggest keresh refers to the rhinoceros, some species of 
which have only a single horn. Alternatively, it might be 
comparing her to a mythical beast, the unicorn. 


Indian rhinoceros, a single-horned species 


Garden saffron [kurkema derishka] - Kp x933: The 
word kurkema, meaning saffron, seems to have originated 
in Sanskrit as kunkuma, from where it entered into many 
languages, e.g., as karkom in Hebrew; kpdxog, krokos, in 
Greek; and crocus in Latin. In modern Hebrew and Arabic, 
this word refers to turmeric. The word rishka is apparently 
derived from the Middle Iranian term résak, a fiber. As such, 
the phrase kurkema derishka may refer to saffron fibers. 


Saffron flower 
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The verse states: “And Job’s three friends heard ofall this evil that 
was come upon him, they came every one from his own place, 
Eliphaz the Temanite, and Bildad the Shuhite, and Zophar the 
Naamathite; for they had made an appointment together to come 
to mourn with him and to comfort him” (Job 2:11). What does 
“they had made an appointment together” mean? Rav Yehuda says 
that Rav says: This phrase teaches that they all entered through 
one gate" at the same time. And a Sage taught in a baraita: There 
were three hundred parasangs between each and every one of 
them, i.e., each one lived three hundred parasangs away from the 
other. 


The Gemara asks: How did they all knowat the same time what had 
happened to Job so that the three of them came together? There are 
those who say that they each had a crown which displayed certain 
signs when something happened to one of the others. And there 
are those who say they each had trees and when the trees withered 
they knew that sorrow had visited one of them. Rava said that 
this closeness between Job and his friends explains the adage that 
people say: Either a friend like the friends of Job or death. If a 
person lacks close friends, he is better off dead. 


The Gemara cites another place where Job is mentioned. “And it 
came to pass, when men began to multiply [larov] on the face of 
the earth, and daughters were born to them” (Genesis 6:1). Rabbi 
Yohanan says: Larov means that propagation [reviyya] came to 
the world" through these daughters. Reish Lakish says: Strife 
[meriva] came to the world. Once daughters were born, the men 
began to fight among themselves over them. Reish Lakish said to 
Rabbi Yohanan: According to you who say that due to the daugh- 
ters propagation came to the world, for what reason were the 
number of Job’s daughters not doubled, when at the end of the 
story God doubled everything that Job had lost (see Job 1:3, 42:12)? 


Rabbi Yohanan said to him: Granted, the numbers of Job’s 

daughters were not doubled in name, meaning they did not 

become twice as many, but they were doubled in beauty, as it is 

written: “He had also seven sons and three daughters. And he 

called the name of the first Jemimah, and the name of the second 

was Keziah, and the name of the third one was Keren-happuch” 
(Job 42:13-14). All three names relate to the daughters’ beauty. 


Jemimah [Yemima]; in her beauty she was similar to the day 
[yom]. Keziah; her scent wafted like the cassia [ketzia]* tree. 
Keren-happuch; in the school of Rav Sheila they say: She was 
similar to the horn [keren] of a keresh,' an animal whose horns 
are particularly beautiful. They laughed at this in the West, Eretz 
Yisrael, since it is considered a blemish when a person resembles 
the horn of a keresh. Rather, Rav Hisda said: She was like 
garden saffron [kekurkema derishka],' which is the best of its 
kind. Keren refers to a garden, and pukh means ornament, as it is 
stated: “Though you enlarge your eyes with paint [pukh], you 
beautify yourself in vain” (Jeremiah 4:30). 


Cassia — myi: Some identify the specific species of cassia 
mentioned in the Gemara here as the Chinese cinnamon. It is 
cultivated in various regions of Asia and is widely used as a spice 


around the world. 


BACKGROUND 


Chinese cinnamon 
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It is reported that a daughter was born to Rabbi Shimon, son 
of Rabbi Yehuda HaNasi, and he was upset that he did not have 
a son. His father said to him: Propagation has come to the 
world through the birth ofa daughter. Bar Kappara said to Rabbi 
Shimon: Your father has consoled you with meaningless con- 
solation, as it is taught in a baraita: The world cannot endure 
without males and females, as both are needed for the perpetu- 
ation of humanity. But fortunate is he whose children are males 
and woe to him whose children are females. Similarly, the world 
cannot endure without either a spice dealer whose wares are 
sweet-smelling, or a tanner [bursi],! who is engaged in a foul- 
smelling occupation. Fortunate is he whose occupation is a 
spice seller, and woe to him whose occupation is a tanner. 


The Gemara comments that this disagreement is parallel to a 
dispute between tanna’im: The Torah states: “And the Lord 
blessed Abraham with everything [bakkol]” (Genesis 24:1), and 
the Sages disagree about what bakkol means. Rabbi Meir says: 
The blessing is that he did not have a daughter. Rabbi Yehuda 
says: On the contrary, the blessing was that he had a daughter. 
Others say: Abraham had a daughter and her name was Bakkol. 
Rabbi Elazar HaModa’i says: Abraham our forefather was so 
knowledgeable in astrology [itztagninut]' that all the kings 
of the East and the West would come early to his door due 
to his wisdom. This is the blessing of bakkol, that he possessed 
knowledge that everybody needed. Rabbi Shimon ben Yohai 
says: A precious stone hung around the neck of Abraham our 
forefather; any sick person who looked at it would immediately 
be healed. When Abraham our forefather died, the Holy One, 
Blessed be He, hung this stone from the sphere of the sun, 
which from that point on brought healing to the sick. Abaye said: 
This explains the adage that people say: As the day progresses, 
sickness is lifted. 


Alternatively, what is the blessing of bakkol? That Esau did not 
rebel in Abrahams lifetime, that is to say, as long as Abraham 
lived Esau did not sin. Alternatively, the blessing of bakkol 
is that Ishmael repented in Abrahams lifetime. The Gemara 
explains: From where do we derive that Esau did not rebel in 
Abraham's lifetime? As it is written: “And Jacob was cooking a 
stew and Esau came in from the field and he was faint” (Genesis 
25:29), and a baraita taught: On that day Abraham our fore- 
father passed away, and Jacob our forefather prepared a lentil 
stew to comfort Isaac, his father, as it was customary to serve 
mourners lentil stew. 


The Gemara explains: And what is different about lentils that 
they in particular are the fare customarily offered to mourners? 
They say in the West, Eretz Yisrael, in the name of Rabba bar 
Mari: Just as this lentil has no mouth, i.e., it does not have a 
crack like other legumes, so too a mourner has no mouth, that 
is, his anguish prevents him from speaking. Alternatively, just as 
this lentil is completely round, so too mourning comes around 
to the inhabitants of the world. The Gemara asks: What is the 
practical difference between the two explanations? The Gemara 
answers: There is a practical difference between them with 
regard to whether it is appropriate to console a mourner with 
eggs," which have no opening but are not completely round. 


Rabbi Yohanan says: That wicked Esau committed five trans- 
gressions on that day that Abraham died: He engaged in sexual 

intercourse with a betrothed maiden, he killed a person, he 

denied the principle of God’s existence, he denied resurrection 

of the dead, and he despised the birthright. 


To console with eggs - 9°33 an: The first food served to a 
mourner following a funeral consists of eggs or lentil stew, which 


HALAKHA 


are indications of mourning. Other foods may subsequently be 
offered (Shulhan Arukh, Yoreh De'a 378:9). 


LANGUAGE 


Tanner [bursi] - 9a: From the Greek Bvposvç, burseus, 
meaning a tanner. 


Astrology [itztagninut] - myaxvyx: The origin of this 
word is uncertain, but it clearly refers to the science of 
stars and constellations. It can refer to either astronomy 
or astrology. 
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Gevia and asifa - n99% 7Y: The Maharal explains 
that the term gevia connotes deterioration; the body 
ceases to function and becomes completely useless. 
The term asifa connotes survival of the soul. Taken 
together, the two terms aptly reflect the death of a 
righteous person; his body ceases to exist, but his soul 
achieves its full reward. 


Children [dardekei] — 97177: From the Aramaic word 
meaning youth. It appears in the Aramaic transla- 
tion of the book of Job, where the word tze‘irim is 
rendered as dardakin. From there it was incorporated 
into Hebrew and Arabic. 
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The Gemara cites proofs to support these charges. He engaged in 

sexual intercourse with a betrothed maiden, as it is written here: 

“And Esau came in from the field”; and it is written there with 

regard to rape of a betrothed maiden: “For he found her in a field” 
(Deuteronomy 22:27). He killed a person, as it is written here: 

“And he was faint”; and it is written there: “Woe is me, for my soul 

faints before the slayers” (Jeremiah 4:31). And he denied the 

principle of God's existence, as it is written here: “What profit is 

this to me” (Genesis 25:32); and it is written there: “This is my 

God and I will glorify Him” (Exodus 15:2). When he questioned 

the profit of “this,” he was challenging the assertion that “this is my 

God. And he denied resurrection of the dead, as it is written: 

“Behold, I am at the point of death” (Genesis 25:32), indicating that 

he did not believe in resurrection after death. And he despised the 

birthright, as it is written: “And Esau despised the birthright” 
(Genesis 25:34). 


And from where do we derive that Ishmael repented in Abraham's 

lifetime? From the incident involving Ravina and Rav Hama bar 
Buzi, who were sitting before Rava, and Rava was dozing while 

they were talking. Ravina said to Rav Hama bar Buzi: Is it true 

that you say that any death with regard to which the word gevia, 
expire, is mentioned is the death of the righteous? Rav Hama bar 
Buzi said to him: Yes. For example: “And Isaac expired [vayyigva], 
and died” (Genesis 35:29). Ravina objected: But with regard to the 

generation of the flood it states: “And all flesh expired [vayyigva]” 
(Genesis 7:21), and there they died for their wickedness. Rav Hama 

bar Buzi said to him: We say this only when both gevia and asifa, 
gathering, are used; when these two terms are mentioned together 

they indicate the death of a righteous person. 


Ravina asked: But isn’t there Ishmael, about whom gevia and 
asifa’ are written, as it is stated: “And these are the years of the life 
of Yishmael...and he expired and died [vayyigva vayyamot]; and 
was gathered to his people” (Genesis 25:17)? Meanwhile Rava, who 
had heard the discussion in his dozed state, fully awoke and said to 
them: Children [dardekei],' this is what Rabbi Yohanan says: 
Ishmael repented in the lifetime of his father, as it is stated: “And 
Isaac and Ishmael, his sons, buried him” (Genesis 25:9). The fact 
that Ishmael allowed Isaac to precede him demonstrates that he had 
repented and accepted his authority. 


The Gemara asks: But perhaps the verse listed them in the order 
of their wisdom; that is to say, perhaps in fact Ishmael preceded 
Isaac but the Torah did not list them in that order. The Gemara 
answers: But if that is so, consider that the verse states: “And Esau 
and Jacob, his sons, buried him” (Genesis 35:29). What is the 
reason that the verse there did not list them in the order of their 
wisdom? Rather, since Ishmael allowed Isaac to precede him, it is 
clear that he made Isaac his leader, and since he made him his 
leader, learn from it that he repented in Abraham's lifetime. 


Incidental to the discussion of the verse “And God blessed Abraham 
with everything” (Genesis 24:1), the Gemara states that the Sages 
taught: There were three people to whom the Holy One, Blessed 
be He, gave already in this world 


a taste of the World-to-Come. They are: Abraham, Isaac, and 

Jacob. Abraham, as it is written with regard to him: “And the Lord 

blessed Abraham with everything” (Genesis 24:1). Isaac, as it is 

written with regard to him: “And I have eaten from everything” 
(Genesis 27:33). Jacob, as it is written with regard to him: “Because 

Ihave everything” (Genesis 33:11). This teaches that already in their 

lifetimes they merited everything, i.e., perfection. 
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There were three people over whom the evil inclination had no 
sway." They are: Abraham, Isaac, and Jacob, as it is written with 
regard to them, respectively: “With everything,” “from every- 
thing,’ “everything.” The completeness of their blessings means 
that they did not have to contend with their evil inclinations. And 
some say that even David was not subject to his evil inclination, as 
it is written: “And my heart has died within me” (Psalms 109:22), 
meaning that the evil inclination in his heart was nullified as if 
his heart had died. And how does the other authority, who does 
not include David in his list, explain this verse? He is mentioning 
his travails. David means to say that his heart died within him 
owing to all the suffering that he endured, but he says nothing 
about his evil inclination. 


The Sages taught: There were six people over whom the Angel of 
Death had no sway in their demise, and they are: Abraham, Isaac, 
and Jacob, Moses, Aaron, and Miriam. Abraham, Isaac, and Jacob, 
as it is written with regard to them, respectively: “With every- 
thing,’ “from everything,” “everything”; since they were blessed 
with everything they were certainly spared the anguish of the Angel 
of Death. Moses, Aaron, and Miriam, as it is written with regard 
to them that they died “by the mouth of the Lord” (Numbers 
33:38; Deuteronomy 34:5), which indicates that they died with a kiss, 
and not at the hand of the Angel of Death. 


The Gemara asks: But with regard to Miriam it is not written: “By 
the mouth of the Lord.” Rabbi Elazar says: Miriam also died 
with a kiss, as this is learned through a verbal analogy between 
the word “there” mentioned in regard to Miriam: “And Miriam 
died there” (Numbers 20:1), and the word “there” mentioned in 
regard to Moses: “And Moses died there” (Deuteronomy 34:5). 
And for what reason is “by the mouth of the Lord” not stated with 
regard to her? It is unseemly to mention death by a kiss with regard 
to awoman. 


The Sages taught: There were seven people over whom the worm 

and the maggot had no sway, and they are: Abraham, Isaac, and 

Jacob, Moses, Aaron and Miriam, and Benjamin, son of Jacob. 
Abraham, Isaac, and Jacob, as it is written with regard to them, 
respectively: “With everything,” “from everything,” “everything.” 
Moses, Aaron, and Miriam, as it is written with regard to them: 

“By the mouth of the Lord”; Benjamin, son of Jacob, as it is 

written: “And to Benjamin he said: The beloved of the Lord, he 

shall dwell in safety by Him” (Deuteronomy 33:12). Even in death, 
he rests securely, unbothered by worms. And some say that even 

David is included, as it is written: “My flesh also dwells secure” 
(Psalms 16:9). The Gemara asks: And how does the other authority, 
who does not include David, explain this? The Gemara answers: He 

is asking for mercy, that his flesh should dwell secure and not be 

subject to worms and maggots, but his request was denied. 


The Sages taught in a baraita: There were four people who died 
only because of the counsel of the primordial snake, in the wake 
of which all of humanity became mortal, and not on account of 
any personal sin. And they are: Benjamin, son of Jacob; Amram, 
father of Moses; Yishai, father of David; and Chileab, son of 
David. And all of these are known through tradition except 
for Yishai, father of David, with regard to whom it is written 
explicitly: “And Absalom placed Amasa over the army instead of 
Joab, and Amasa was the son of a man whose name was Ithra 
the Israelite, who engaged in intercourse with Abigail, daughter 
of Nahash, the sister of Zeruiah, mother of Joab” (11 Samuel 
17:25). But was Abigail the daughter of Nahash? Was she not 
the daughter of Yishai, as it is written: “And their sisters were 
Zeruiah and Abigail” (1 Chronicles 2:16)? Rather, she was called 


“daughter of Nahash’” to indicate that she was the daughter of one 


who died only because of the counsel of the snake. 


NOTES 
Over whom the evil inclination had no sway — x 
yw) ya vow: This does not mean that they were 
born without any desires at all, but rather that after 
years of proving they were capable of controlling their 
passions, God granted them a gift, that they would no 
longer need to combat their inclinations (Tosafot). 


ATK PID: BAVA BATRA: PEREKI-17A 093 


This file may not be reproduced or distributed in any form without express permission from the publisher 


This file may not be reproduced or distributed in any form without express permission from the publisher 


This chapter established that with regard to walls that form partitions in a courtyard, 
regional custom dictates the materials out of which such walls must be constructed, 
as well as the thickness of those walls. When two neighbors agree to build a wall 
between their respective properties, each party contributes half of the space upon 
which the wall is to be constructed and pays half of the construction costs. If the wall 
later collapses, the space and the materials are divided equally between them. If one 
of the neighbors builds the wall on his own, he builds it wholly on his property and 
at his expense, and he fashions a border mark to indicate that he alone built the wall. 


The Gemara also concluded that invasion of privacy resulting from exposure to the 
gaze of one’s neighbor is considered damage, and therefore in a place where there is 
such an invasion of privacy one party can compel the other to build a barrier, which 
must be at least four cubits high. 


One party can compel the other to build a partition in three other instances: Where 
there is an invasion of privacy in one’s courtyard or ina garden where it is customary 
to erect a barrier; when a neighbor who initially opposed building a wall demon- 
strates that he is pleased that it was built, e.g., by completing a fence erected by his 
neighbor; or when the initially reluctant neighbor derives benefit from the barrier, 
such as by building another wall close to it in order to cover both walls with a roof. 


Just as neighbors can compel each other to build a wall, so too, the residents of a 
courtyard or a city can compel each other to build whatever is necessary for their 
protection. Mention is therefore made in this chapter of various ordinances with 
regard to communal obligations that are cast upon all the residents of a city, such as 
charity and municipal improvements. The Gemara determined that responsibility 
for funding whatever brings benefit to all of the city’s residents is imposed upon all of 
them, including minor orphans, whereas funds for that which is merely for protection 
are not collected from Torah scholars. 


The Sages established that every property is subject to the halakha of division, pro- 
vided that it is large enough that each ofits co-owners will receive a portion that can 
still be used and the division will not interfere with the original use of the property. In 
such a case each party can compel the other to either buy his portion or sell him his. 


The above applies to a division of property demanded by one of the co-owners. If 
both parties agree to divide their jointly owned property, every property can be 
divided, with the exception of books of the Bible contained in a single volume, which 
owing to the honor that must be shown them may not be divided. 


Incidental to the discussion of these issues, the chapter addressed some of the 
halakhot governing charity, taxes, and the authorship of the books included in 
the Bible. 


Summary of 
Perek | 


95 


96 


This file may not be reproduced or distributed in any form without express permission from the publisher 


In addition to the halakhic discussions in this chapter, there were also two large 
sections of aggada, which were not directly connected to the subject matter of the 
chapter but were discussed incidentally to matters arising in the course of the hala- 
khic discussion. The first dealt primarily with the mitzvot of charity, while the second 
discussed a Torah scroll in particular and the Bible in general. The latter section also 
explored the biblical character of Job, along with his era and character. 
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This chapter discusses those occasions in which one performs an activity on his own 
property and thereby causes damage to his neighbor. 


Damage to one’s neighbor comes in various forms and results from different types of 
actions. The problems discussed in the Gemara concern the limit of private activities: 
To what extent is an individual entitled to act within his own property, and when is 
the damage he inflicts considered so severe that he is barred from certain activities, 
notwithstanding the fact that they are performed in his private domain? 


Some actions cause immediate damage to the property of another, in which case 
they can be compared to an act of direct harm, or, in the language of the Gemara, 
the shooting of one’s arrows. In other situations the damage is not immediate, and 
its effects on the neighbor's property are apparent only at a later stage. 


Likewise, there are certain types of damage that are tangible, while others are intan- 
gible, e.g., the ability to peer into another's house. Some types of damage cause only 
a slight loss or a sense of discomfort; others are unbearable, might lead to extensive 
financial loss, or might even entail physical danger. 


An analysis of these issues raises several fundamental questions. Is it correct to say 
that in general, there is a principle that it is the responsibility of the one who has the 
potential to cause damage to distance himself from another’s property or person in 
order to ensure that he avoids causing damage, or does an individual generally have 
the right to do as he pleases on his own property, and it is the neighbor’s responsibil- 
ity to distance himself if he is likely to sustain damage? This leads to a further issue: 
If one distances his activities from his neighbor so as not to cause damage, is he 
entitled to compensation, or is he simply fulfilling an obligation for which he does 
not receive payment? Yet another dilemma concerns a case where one took precau- 
tions to avoid causing damage to another, and nevertheless his activity damaged 
his neighbor’s property. Do his efforts serve to exempt him from responsibility? 
Or must he still pay for the damage he caused, in which case the instructions of the 
Sages can be considered mere good advice that does not have legal ramifications in 
the event of damage? 


Just as one’s actions can damage the property of another individual, they can also 
damage public property. This chapter discusses the right of the public to prevent 
an individual from harming their collective interest, and the differences between 
one who causes damage to another individual and one who causes damage to the 


public. 


The discussion and resolution of these matters and are the main topics of this chapter. 
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MI S HNA A person may not dig" a pit" close to the 


pit of another, in order to avoid damaging 
the latter’s pit. And similarly, one may not dig a ditch, nor a cave, 
i.e., a covered pit, nor a water channel, nor a launderer’s pond,’ 
which is a pit used for washing clothes, unless he distanced all 
of these three handbreadths from the wall of another and he 
plasters lime on the place where there is water. 


And one must distance the solid residue of produce that has been 
pressed free of its oil,” e.g., the refuse of olives from which oil 
has been squeezed, and animal manure, and salt, and lime, and 
rocks" three handbreadths from the wall of another, as all these 
items produce heat and can damage the wall. Or, alternatively, 
he may plaster the wall with lime to prevent damage. One must 
likewise distance seeds," i.e., one may not plant seeds, and one 
may not operate the plow, and one must eliminate urine, three 
handbreadths from the wall of another. 


The mishna continues: And one must distance a mill" from a 
neighbor’s wall by three handbreadths from the lower stone of 
the mill, which is four handbreadths from the smaller upper stone 
of the mill.’ And there must be a distance of three handbreadths 
from the protruding base [hakalya]" of an oven" until the wall, 
which is four handbreadths from the narrow upper rim [hassafa] 


of the oven. 


May not dig - iam xb: The commentaries disagree with 

regard to the reason for this restriction. While the Gemara (19a) 

states that the concern is about the moisture that seeps from 

the various pits, on 17b the Gemara indicates that the construc- 
tion of the pit itself weakens the ground. Some commentaries 

write that the digging weakens the walls of nearby structures 

(Rashba). Tosafot claim that the main damage to the neighbors’ 
property is from the moisture, while the digging merely causes 

the first stage of the damage. Yet others contend that both 

reasons are correct, as each is a sufficient reason to mandate 

keeping a distance (Ritva; Ramah). Alternatively, some say that 
there is a difference in this regard between a ditch and a cave 

onthe one hand, in which the construction is the problem, and 

a water channel or a launderer’s pond on the other, where the 

issue is the inevitable moisture (Ramban). 


Rocks — ohn: Rashi maintains that this refers to flint; con- 
sequently, these too produce heat similar to that produced 


May not dig a pit - Wa..rism x: One may not dig a pit, or 
pass a water channel, or prepare a launderer's pit near the wall 
of his neighbor's pit unless he distances it three handbreadths 
from that pit and plasters it with lime on the side facing the 
neighbor's property. Some claim that this is the halakha even 
where the presence of water is not constant, e.g. in the case of 
a pipe that is opened occasionally. One may not dig a pit very 
close to the wall of another even if it is not intended that the 
pit will hold water, and if one does so, he must prevent work- 
ers from using it (Rambam Sefer Kinyan, Hilkhot Shekhenim 9:1; 
Shulhan Arukh, Hoshen Mishpat155:10, and in the comment of 
Rema and Beur HaGra there). 


And one must distance the solid residue of produce pressed 
of its oil — Dai nt Dp yn: Olive refuse, manure, salt, lime, 
rocks, and wet sand must all be kept at a distance of three 
handbreadths from the wall of a neighbor (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 9:2; Shulhan Arukh, Hoshen Mishpat 
155:4). 


One must distance seeds - DYNI Nx pnya: The planting 
of seeds, the use of a plow, and the placement of a pit for urine 


© NOTES © 


| HALAKHA ~ 


“LANGUAGE 


Base [kalya] - wp: From the Greek konia, koilia, meaning 
space or belly. From here it came to mean the widest part of 
the inside of an oven. The oven of the time was essentially a 
large earthenware jug, which had a protruding section. The 
safa, upper rim, refers to the opening or mouth of the oven. 
The lower, wider section of the angled structure is called the 
kalya. The numbers in the image indicate the distance in 
handbreadths from the oven to the wall. 


Baia 


Position of base and upper rim of an oven according to two opinions 


by olive refuse. Alternatively, rocks tend to crumble, which 
damages the ground (Rabbeinu Hananel). Yet others claim 
hat people will walk on rocks, which causes them to shift and 
hereby damage a nearby wall (Ramah). 


Base [kalya] - xa: The commentaries disagree with regard 
o the meaning of the term kalya, translated here as base, and 
hat of the term safa, translated here as upper rim. According 
o Rashi, the kalya is the base of the oven, which is designed 
o prevent the ground from cooling off the oven. The safa is 
its upper narrow part, which has the same circumference as 
he oven. Others say that the kalya is the belly of the oven, 
which is shaped like a pitcher and protrudes in the middle, 
while the safa is the upper, narrower part of the oven (Rab- 
beinu Hananel; Ri Migash; Ramah). Alternatively, the kalyais the 
cement covering, which is one handbreadth thick and serves 
to maintain the oven's heat. The safa is the body of the oven 
itself (see Ri Migash). 


all must be done at a distance of three handbreadths from 
the wall of a neighbor, even if the wall is built of stone (Sma). 
Some add that a pit for urine must be plastered with lime 
(Rema). In the absence of sucha pit, one may not urinate within 
three handbreadths of a neighbor's wall (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 9:2; Shulhan Arukh, Hoshen Mishpat 155:5). 


And one must distance a mill — Dom yt N% pp: The 
bottom stone of a mill must be kept at a distance of three 
handbreadths from a neighbor's wall, or is four handbreadths 
from the upper stone. Some write that this halakha applies 
specifically to small hand mills, whereas more distance must 
be maintained in the case of large, animal-driven mills (Ram- 
bam Sefer Kinyan, Hilkhot Shekhenim 9:3; Shulhan Arukh, Hoshen 
Mishpat 1557, and in the comment of Rema). 


Of an oven — many nyy: The bottom of an oven must be kept 
at a distance of three handbreadths from a neighbor's wall, i.e., 
the upper rim should be four handbreadths from the wall. The 
measurement of three handbreadths is from the inner rim of 
the oven (Rambam Sefer Kinyan, Hilkhot Shekhenim 9:4; Shulhan 
Arukh, Hoshen Mishpat 155:8). 


MEEACKGROUNDES 
Launderer’s pond - j*paid n3793: 


Ancient laundry vat in Pompeii 


The solid residue of produce that has been pressed free 
of its oil [gefet] - nds: Gefet refers to the refuse that remains 
once the oil has been pressed out of olives or sesame seeds. 
This refuse was usually fed to animals. The substance and 
moistness of the refuse can cause the refuse to ferment, 
which can generate heat in the absence of ventilation. At 
this stage it is even possible for the refuse to catch fire. 


Millstones — 33%) 131; 


ideii ST 
Millstones 
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BACKGROUND 


Wall of a pit- tania: The discussion of the wall of a pit is 
referring to one digging in the ground, usually in rock. The 
wall of the pit is the thickness of the ground or the rock that 
is necessary to restrain the water. Occasionally a stone wall 
is built inside the pit when the soil is soft. In that situation, 
the expression: The wall of the pit, is referring to this addi- 
tional stone, which must be three handbreadths thick. 


HALAKHA = ———————— 
lam selling you a pit and its walls - p 310 IK wonisy ja: 
If one sells a pit and its walls, the walls must be at least three 
handbreadths thick (Rambam Sefer Kinyan, Hilkhot Mekhira 
21:12; Shulhan Arukh, Hoshen Mishpat 217:5). 


One who comes to place the items close to the bound- 
ary - Wan tya Jino xa: If one wishes to dig a pit next to 
the boundary ofhis neighbor's field, he may do so adjacent 
to the border, provided that the other field is not desig- 
nated for digging pits. If the neighbor changes his mind and 
wants to dig a pit as well, this neighbor will have to distance 
it six handbreadths from the first pit. If one’s neighbor's field 
was designated for digging pits, he must distance his pit 
three handbreadths from the boundary of his field. If the 
neighbor decides to dig a pit, he must also distance his 
pit three handbreadths from the boundary. The halakha 
is in accordance with the opinion of Rava, based on the 
second version of his dispute with Abaye. The Rema, citing 
the Ramah, adds that in addition to the distancing, the 
wall of the pit must be plastered with lime, while the Rosh 
disagrees with this ruling (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 9:10; Shulhan Arukh, Hoshen Mishpat 155:18). 


NOTES 

Abaye says he may place them close - JaiD Wax aN: 
Some early commentaries claim that according to this 
opinion, if one digs his pit near the boundary, which is 
permitted, then when his neighbor subsequently digs 
his own pit he must distance it six handbreadths from 
the first pit, to ensure sufficient distance is kept between 
the two pits (Rambam; Ramban). Others contend that the 
neighbor is required to distance it only three handbreadths 
(Rabbeinu Yona). 


Designated for pits — ninia mawy: The early commen- 
taries write that this refers to an irrigated field, in which a 
pit is required for watering it. 
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re E M ARA The tanna of the mishna opens by speak- 


ing of a pit: A person may not dig a pit 
close to the pit of another, and yet he ends with a reference to a 
wall: Unless he distances it from the wall of another. Let the tanna 
teach: Unless he distanced his pit or ditch three handbreadths 
from the pit of another, just as he begins his statement by refer- 
ring to a pit. Why does the mishna suddenly mention a wall here? 


Abaye said, and some say it was Rav Yehuda who said: We 
learned that the mishna means: From the wall of his pit.’ In other 
words, one should read the mishna as follows: Unless he distanced 
his pit or ditch three handbreadths from the wall of another’s pit. 
The neighbor also built his pit close to the border between the two 
properties, and the mishna is teaching that the one digging a pit 
must distance it three handbreadths from the wall of the pit of the 
other. 


The Gemara challenges: But even so, let it teach: Unless he 
distanced his excavations three handbreadths from the pit of 
another, and one would understand that the term pit is referring 
to the wall of the other's pit. The Gemara responds: By using the 
phrase: From the wall of another, this teaches us incidentally 
that the wall of a pit must be at least three handbreadths thick, 
as the wall of the other’s pit occupied the full three handbreadths 
between the cavity of his pit and the property of his neighbor. The 
practical difference of this observation is with regard to buying 
and selling, as it is taught in a baraita: With regard to one who 
says to another: I am selling you a pit and its walls," the wall of 
the pit must be at least three handbreadths thick. 


§ It was stated: With regard to one who comes to dig any of these 
excavations or place any of the items listed in the mishna close to 
the boundary’ of his field, where his neighbor currently has no 
pit, Abaye says: He may dig or place them close" to the boundary; 
and Rava says: He may not dig or place them close to the bound- 
ary. The Gemara explains: All agree that he may not dig or place 
them close to a field of his neighbor if that field is designated for 
digging pits," as he will thereby restrict his neighbor from using 
his field in the manner it is expected to be used. When they dis- 
agree it is with regard to a field that is not designated for digging 
pits. 


The Gemara elaborates: Abaye says: He may dig these excavations 
or place these items close to the boundary, as the neighbor’s field 
is not designated for pits, so he is not causing any damage by 
doing so. Rava says: He may not dig these excavations or place 
these items close to the boundary, as the neighbor can say to him: 
Just as you changed your mind and dug a pit, I too might change 
my mind and dig a pit, and I will no longer be able to dig near my 
border if you dig your pit close to the boundary. 


There are those who say a different version of this discussion: All 
agree that one may dig these excavations or place these items 
close to the boundary ofa field that is not designated for digging 
pits. When they disagree it is with regard to a field that is des- 
ignated for digging pits. Abaye says: One may dig these excava- 
tions or place these items close to the boundary; and this is the 
halakha even according to the opinion of the Rabbis, who say in 
the mishna (25b): One must distance a tree twenty-five cubits 
from a cistern, lest the roots of the tree grow and damage a neigh- 
bor’s cistern in his field. The difference is that there it is prohibited, 
as when he plants the tree there is already a cistern. But here, at 
the time when he digs his cistern, there is as yet no cistern in his 
neighbor's field. 
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And Rava says: One may not dig these excavations or place these 
items close to the boundary; and this is the halakha even according 
to the opinion of Rabbi Yosei, who says in that same mishna: This one 
may dig in his field and that one may plant in his field, i.e., one need 
not distance his tree for fear of damaging his neighbor’s field through 
expanding roots. The reason that Rava maintains that his ruling is 
correct even according to the opinion of Rabbi Yosei is that this matter 
applies only there, as when he plants the tree, its roots, which might 
damage the cistern, are not yet present. Consequently, when he plants 
he does not cause any damage. But here, the neighbor can say to him: 
Each and every strike of yours with the hoe loosens my earth, and 
therefore you are already causing damage as you dig your cistern. 


The Gemara suggests a proof: We learned in the mishna that a person 
may not dig a pit close to the pit of another, unless he does so at a 
distance of three handbreadths from his neighbor’s wall. The Gemara 
analyzes this statement: Apparently, the reason he may not dig close 
to the boundary of his neighbor’s field is that there is a pit there, from 
which it may be inferred that if there is no pit he may dig his pit close 
to his neighbor’s wall. Granted, according to that second version 
of the dispute, in which you said: All agree that one may dig these 
excavations or place these items close to the boundary of a field that 
is not designated for digging pits, one can explain that the mishna is 
referring to a field that is not designated for digging pits. 


But according to that first version of the dispute, in which you said 
that they disagree with regard to a field that is not designated for 
digging pits, there is a difficulty. Granted, this works out well accord- 
ing to the opinion of Abaye, who says that one may dig one’s pit near 
the boundary when the neighbor has no pit. But according to the 
opinion of Rava, who maintains that it is prohibited to dig a pit near 
the boundary under any circumstances, the ruling of this mishna is 
difficult. 


The Gemara explains: Rava could have said to you: Wasn’t it stated 
with regard to that mishna that Abaye says, and some say it was Rav 
Yehuda who says: We learned that the mishna means: From the wall 
of his pit? This indicates that the neighbor must distance the edge of 
his pit from the boundary by the thickness of his wall, which is three 
handbreadths. Therefore, even according to the ruling of the mishna, 
one may not dig his pit directly adjacent to the boundary. 


There are those who say this discussion in the form of a challenge to 
the opinion of Abaye. The mishna teaches that one must distance his 
pit from that of his neighbor, and it was stated with regard to that 
ruling that Abaye says, and some say it was Rav Yehuda who says: We 
learned that it means: From the wall of his pit. In other words, the 
edge of the neighbor's pit must be three handbreadths away from the 
boundary. Granted, according to that first version of the dispute, in 
which you said: All agree that he may not dig or place them close to 
a field of his neighbor if that field is designated for digging pits, one 
can explain that the mishna is referring to a field that is designated 
for digging pits. 


But according to that second version of the dispute, in which you 
said that they disagree with regard to a field that is designated for 
digging pits, there is a difficulty. Granted, this works out well accord- 
ing to the opinion of Rava, who says that it is prohibited to dig a pit 
near the boundary in this case. But according to the opinion of Abaye, 
the ruling of this mishna is difficult, as if the mishna is referring to the 
wall of the neighbor’s pit, this indicates that the first pit was dug close 
to the boundary. 


The Gemara explains: Abaye could have said to you: The mishna is 
referring to the specific case where both neighbors came to dig their 
pits at the same time. Consequently, they must both distance their 
pits from one another. If there is no pit as yet next to the boundary, and 
the neighbor is not digging at that point, one may dig his pit alongside 
the boundary. 
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BACKGROUND 
Rock that crumbles in one’s hands - oa x37 yoo: 
This is referring to soil that is so soft that it can be hewn 
by hand. It might mean sand-like rock that can be 
crumbled manually, or clumps of stones held together 
with a layer of earth that do not require any type of 
tool to break. 


He who asked it, etc. - 151 ay NPT: This expression 
is used in the Gemara when the answer to a question 
is self-evident. In this case, the Gemara will ask: And 
he who asked this question, why did he ask it, when 
its resolution is so obvious? Some commentaries claim 
that this and similar questions are not part of the original 
talmudic text, but were added by the savora'im when 
they redacted the Talmud (Halikhot Olam). 


NOTES 

Rock that crumbles in one’s hands is different - xa 
xw DPA: This is Rashi's version of the text. Other early 
commentaries cite the version of the geonim, which 
reads: Abaye can say to you that here too it is referring 
to when they come to dig at the same time, and it is 
necessary to state this with regard to soil that crumbles 
in one's hands (see Ramban). 


Perek II 
Daf18 Amuda 


LANGUAGE 


Dampness [metunta] - ANMA: Some commentaries 
claim that this term is from the Greek vottos, notios, 
meaning moisture, and it took on an Aramaic form. 
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The Gemara suggests: Come and hear a proof from a baraita: In 
the case of rock that is so soft that it crumbles in one’s hands,’ and 
no tool is needed, this one may dig his pit from here, and that 
one may dig his pit from there. This one distances his pit three 
handbreadths and plasters with lime, and that one distances his 
pit three handbreadths and plasters with lime. This indicates that 
the first one who digs a pit must distance his pit even when the 
second one does not yet have a pit. The Gemara rejects this proof: 
Rock that crumbles in one’s hands is different." In this case, one 
must maintain a distance from the boundary due to the softness 
of the ground. 


The Gemara is puzzled by this exchange: And he who asked it,” why 
did he ask it? The baraita is explicitly referring to rock that crumbles 
in one’s hands, so this is clearly a unique case. The Gemara answers 
that the Sage who asked the question assumed that the halakha of 
the baraita includes all types of soil, and he thought that it was 
necessary for the tanna to mention the specific example of rock 
that crumbles in one’s hands, as it could enter your mind to say 
that since this substance crumbles in one’s hands he is required to 
keep his pit at an even greater distance. To counter this, the baraita 
teaches us that a distance of three handbreadths is sufficient. 


The Gemara suggests: Come and hear a proof from the mishna: One 
must distance the solid residue of produce that has been pressed 
free of its oil, and animal manure, and 


salt, and lime, and rocks three handbreadths from the wall of 
another, or he can plaster the wall with lime. The Gemara analyzes 
this statement: The reason for this ruling is that there is a wall there 
belonging to his neighbor, from which it may be inferred that if there 
is no wall there, one may place these substances close to the bound- 
ary of his neighbor’s courtyard. This presents a difficulty for the 
opinion of Rava according to the first version of the dispute, which 
states that one may not place these substances close to a boundary 
even in the case ofa field that is not designated for pits. 


The Gemara rejects this proof: No, even if there is no wall one 
may also not place these substances close to the boundary.’ The 
Gemara asks: Rather, what does mentioning a wall here teach us? 
The Gemara answers: This teaches us that all these substances are 
damaging to a wall. 


The Gemara suggests: Come and hear another proof from the 
mishna: One must distance seeds, and the plow, and urine three 
handbreadths from the wall of another. The Gemara analyzes this 
ruling: The reason for this ruling is that there is a wall, from which 
it may be inferred that if there is no wall, one may place these 
substances close to the boundary of the field. The Gemara rejects 
this proof as well: No, even if there is no wall, one may also not 
place these substances close by the boundary. The Gemara asks: But 
rather, what does this teach us? The Gemara answers: This teaches 
us that dampness [dimtunta]" is damaging to a wall. 


NOTES 


If there is no wall one may also not place them close to the 
boundary - ap xb ma bia xd 13: Even according to the opin- 
ion of Rava, why should it be prohibited to place these substances 
close to the boundary? After all, he causes no damage, and he 
can always remove the materials at a later stage. One answer 
is that since, if the neighbor did have a wall, these substances 
would cause damage and he would be required to remove the 
materials, the neighbor can prevent him from placing those sub- 
stances close to his property even now by saying he wants to 
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avoid potential future damage (Rashba). Alternatively, even now 
his actions cause damage to the neighbor's land. Furthermore, it 
will be difficult to remove at a later date materials he has already 
placed there (Ritva). 


Dampness [metunta] - ANN: Rashi explains that this means 
dampness or moisture. The later commentaries raise several prob- 
lems with this interpretation, and suggest that metunta refers to 
rust that loosens the soil (Torat Hayyim). 
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The Gemara suggests: Come and hear another proof from the 
mishna: And one must distance a mill from a wall by three hand- 
breadths from the lower stone of the mill, which is four hand- 
breadths from the upper stone. The Gemara analyzes this state- 
ment: The reason for this ruling is that there is a wall, from which 
it may be inferred that if there is no wall, one may place a mill 
close by the boundary. The Gemara rejects this proof: No, even 
if there is no wall, one may also not place his mill close by 
the boundary. The Gemara asks: But rather, what does this teach 
us? The Gemara answers: This teaches us that vibrations are 
damaging to a wall. 


The Gemara suggests: Come and hear another proof from the 
mishna: And the oven must be distanced three handbreadths 
from the base, which is four handbreadths from the upper rim 
of the oven. The Gemara analyzes this statement: The reason for 
this ruling is that there is a wall, from which it may be inferred that 
if there is no wall, one may place an oven close by the boundary. 
The Gemara rejects this proof as well: No, even if there is no wall, 
one may also not place his oven close by the boundary. The 
Gemara asks: Rather, what does this teach us? The Gemara 
answers: This teaches us that heat is damaging to a wall. 


The Gemara suggests: Come and hear a proof from the mishna 
(20b): A person may not open a bakery" or a dye shop beneath 
the wine storeroom of another, nor may one open a cattle barn 
there. The Gemara analyzes this mishna: The reason for this ruling 
is that there is a storeroom already in place, from which it may 
be inferred that if there is no storeroom one may do so. If this is 
the case, then with regard to a pit as well, one may dig next to a 
boundary if there is as yet no pit. 


The Gemara answers: The case of a residence is different," as in 
general one can use his domicile in any manner of his choosing 
unless he directly causes damage to another or his property. The 
Gemara adds: The language of the mishna is also precise, as an 
explicit baraita is taught with regard to that mishna: If the con- 
struction of the cattle barn preceded the storeroom, it is permit- 
ted. Nothing can be inferred from the case of the baraita with 
regard to the halakha of the mishna, which does not concern living 
quarters. 


The Gemara suggests: Come and hear a proof from a mishna (26a): 
A person may not plant a tree close to another's field unless he 
distances it four cubits from his neighbor. And it is taught with 
regard to this mishna: The four cubits of which the Sages spoke 
are to enable the work of the vineyard, i.e., a small space next to 
the trees is necessary to enable animals to plow between them. 


The Gemara analyzes this ruling: The reason this distance is 
required is due to the work of the vineyard, from which it may be 
inferred that if not for the problem due to the work of the vine- 
yard, it would be permitted for one to plant his tree close to the 
boundary, and apparently, this is the halakha even though there 
are roots of the tree that damage his neighbor's field. The Gemara 
answers: With what are we dealing here? We are dealing with a 
case where a hard rock [tzunema]' interrupts between the two 
fields, preventing the roots from passing through to the other field. 


The Gemara continues: The language of the mishna is also precise 
with regard to this point, as it teaches further on: If there was a 
fence between them, this one places, i.e., plants a tree, close to 
the fence from here, and that one places, i.e., plants a tree, close 
to the fence from here. If the mishna were referring to a case where 
the roots could travel across, how could it be permitted for both 
neighbors to plant their trees alongside each other? Consequently, 
it must be referring to a situation where a rock separates between 
the two fields below, and therefore the neighbors may plant their 
trees near the fence. 


———————_ NOTES 

Bakery — jinn bw man: According to Rashi, the reason for 
this prohibition is that a large amount of smoke is found in 
these places. Alternatively, a bakery and a dye shop produce 
a great deal of heat (Tosafot). 


A residence is different - xxv m7: There are two main 
interpretations of this statement. Some commentaries 
explain that if one has a barn or a store in his permanent 
residence, no one can prevent him from doing what he 
wants to do there, provided that the construction does not 
directly damage his neighbor's property. By contrast, the use 
of a field lacks permanence (Rashi; Rabbeinu Gershom Meor 
HaGola; Ramban). Others explain that when the second 
story is being used as a residence, the individual below 
need not take into account the possibility that his upstairs 
neighbor will convert his space into a storeroom. This dif- 
fers from the digging of a pit in a field (Ri Migash; Ramah). 
Some commentaries reject this explanation, claiming that 
such uses by a neighbor are disruptive whether the area 
above is a storeroom or a residence (Ramban, citing the 
Jerusalem Talmud). 


LANGUAGE 


Rock [tzunema] - xn: This root, which appears in the 
Bible (Genesis 41:22), means hard or dry. Zzunema therefore 
means a hard rock or hard soil. 
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The Gemara responds: If so, say the last clause of that mishna: Ifthe 
roots of the tree extended into the field of another, the neighbor 
may cut them off to a depth of three handbreadths, so that they 
do not impede the plow. The Gemara asks: But ifa rock interrupts 
between the two fields and forms a barrier, what are these roots 
doing there, i.e., how did they get there? The Gemara answers: This 
is what the tanna of the mishna is saying: And if there is no rock, 
and the roots of the tree extended into the field of another, the 
neighbor may cut them off to a depth of three handbreadths so 
that they do not impede the plow. 


The Gemara suggests: Come and hear a proof from a mishna (25b): 
One must distance a tree twenty-five cubits from a cistern. The 
Gemara analyzes this halakha: The reason for this ruling is that there 
is a cistern, from which it may be inferred that if there is no cistern, 
one may place, i.e., plant, his tree close to the neighbor's field. The 
Gemara answers: No, even when there is no cistern one may also 
not place it close to the neighbor’s field. And by mentioning a cistern, 
the tanna of the mishna teaches us this: That the roots of a tree 
extend and damage the cistern up to a distance of twenty-five 
cubits away. 


The Gemara asks: If so, say the last clause of that mishna: And if the 
tree preceded the cistern, one is not required to cut down the tree. 
But if one may not place the tree close to the boundary even if there 
is no cistern, how can you find a case where the tree preceded the 
cistern? Why would its owner not be required to cut it down? The 
Gemara answers: This is as Rav Pappa says with regard to a similar 
matter, that it is referring to a buyer who purchases part of a field. So 
too here, it is referring to a buyer. In other words, a field contained 
a cistern and tree alongside each other, and the owner sold the part 
of the field containing the cistern. 


The Gemara cites yet another source: Come and hear a proof 
from a mishna (25a): One must distance the water in which flax is 
steeped from vegetables growing in a neighbor's field, and one must 
distance leeks from onions® growing in a neighbor’s field, and one 
must likewise distance mustard from bees that are in a neighbor’s 
field. The Gemara analyzes this statement: The reason is that there 
are vegetables present, from which it may be inferred that if there 
are no vegetables, one may place the water close to the neighbor’s 
field. The Gemara rejects this opinion: No, even if there are no 
vegetables one may also not place the water close to the neighbor's 
field. And the tanna teaches us that these items mentioned in that 
mishna are harmful to each other. 


The Gemara responds: If so, say the last clause of that mishna: Rabbi 
Yosei renders it permitted to plant near the neighbor's bees in the 
case of mustard. As explained in a baraita, this is because he can say 
to the owner of the bees: Just as you say to me: Keep your mustard 
away from my bees, I can say to you: Keep your bees away from my 
mustard, as they come and eat my mustard plants.’ In other words, 
you are damaging my property as well. 


BACKGROUND 


Leeks from onions — psan pa pwan: The leek, Allium porrum, Mustard plants - ban mb: 


known as kereisha or karti in the Talmud, is related to the onion, 
Allium cepa. Not only are these two plants similar to each other 
in appearance, but they belong to the same botanical genus. 
For this reason there is a concern that if they are planted next to 
each other, insects might cross-pollinate them, which will cause 
them to produce sterile seeds. If this occurs, any onions and leeks 
grown for their seeds will be rendered useless. 


Mustard plants 
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And if one may not place an item that might cause damage close 
to his neighbor’s boundary," how can you find a case where each 
neighbor is damaging the property of the other? Rav Pappa says: 
This is referring to a buyer who purchased part of his neighbor’s 
field, and it contains a substance or items that might cause damage, 
e.g, the water in which flax is steeped or mustard. In the other sec- 
tion of the field the neighbor retained an item or substance that 
could be damaged. In this manner, it is possible for the item that 
causes damage to be found near the boundary of the neighbor 
without one having violated the ruling of the mishna. 


The Gemara asks: If this is referring to a buyer, what is the reason 
of the Rabbis, who say that the neighbor can demand that the 
buyer distance that which causes damage? After all, he has not acted 
improperly. And furthermore, what is the reason of Rabbi Yosei 
for disagreeing only in the case of the mustard and the bees? Even 
the case of water in which flax is steeped and vegetables is also 
subject to the same reasoning: Why should he have to distance his 
water, considering that he did not act improperly? 


Ravina said" that the explanation is as follows: The Rabbis hold 
that the responsibility falls on the one who causes damage to 
distance himself. The one who has the potential to cause damage 
must act to prevent the damage from occurring. This is the halakha 
even if his initial placement was done in accordance with halakha, 
as in the case where one bought part of a field. 


The Gemara asks: Does this prove by inference that Rabbi Yosei, 
who disagrees with the ruling of the Rabbis, holds that that the 
responsibility falls on the one whose property was damaged to 
distance himself; i.e., to avoid being damaged? But if the respon- 
sibility to distance oneself falls on the one whose property was 
damaged," even in the case of water in which flax is steeped and 
vegetables the owner should also not have to distance himself. 
Why does Rabbi Yosei distinguish between that situation and the 
case of bees and mustard? 


Rather, actually Rabbi Yosei also holds that the responsibility to 
distance oneself falls on the one who causes damage, even if he 
did not act improperly. And this is what Rabbi Yosei is saying to 
the Rabbis: Your explanation works out well with regard to water 
in which flax is steeped and vegetables, where the one who causes 
damage must distance himself, as these damage those, but those 
do not damage these, i.e., the water in which flax is steeped dam- 
ages the vegetables, but the vegetables do not damage the water. 
But in the case of mustard and bees,’ they both damage one 
another. In light of this factor, and since the initial planting of the 
mustard was permitted, the owner of the bees should distance them 
from the mustard. 


And as for the Rabbis, how do they respond to this claim? They 
maintain that bees do not damage mustard. Their reasoning is 
that if it is referring to a seed, the bees will not find" it. If it is refer- 
ring to a leaf, it will grow back, and therefore no damage has been 
caused. 


HALAKHA 


The responsibility to distance oneself falls on the one whose 
property was damaged - inyy nx pm pram by: If one sets 
up water for steeping flax next to a field Where a neighbor has 
vegetables, and it is likely that the water will leak and damage 
those plants, he must distance the water three handbreadths 
to avoid causing damage. The same applies if one plants leeks 
alongside a field of onions. He is not required to now move 
them more than three handbreadths to avoid potential damage 


at a later stage. The halakha is in accordance with the opinion 
of Rabbi Yosei. The Tur, citing the Rosh, rules that a distance 
of three handbreadths must be kept only when steeping flax, 
whereas it is not necessary to keep a distance of three hand- 
breadths between leeks and onions, nor between mustard and 
bees (Rambam Sefer Kinyan, Hilkhot Shekhenim 10:5; Shulhan 
Arukh, Hoshen Mishpat 155:31 and Sma there). 


NOTES 


And if one may not place it close to his neighbor's bound- 
ary — PA xt gy: If one accepts Rava's opinion that in all 
circumstances one must distance from the boundary of 
his neighbor's field the item that causes the damage, in 
accordance with the first version of the dispute, then the 
bees were originally at the appropriate distance from the 
neighbor's field. Accordingly, the Gemara is asking: How, 
hen, does this discussion between the neighbors arise? 
(Rashi). 


Ravina said — x31 Vax: There are two versions of the text 
here, which differ by a single word and yet lead to two very 
different explanations. The issue is whether the mention of 
Ravina is preceded by the word: Rather. This is significant, 
as in the terminology of the Gemara the word: Rather, is 
a technical term that indicates a rejection of the previous 
opinion. 
The first version, which reads simply: Ravina said, is 
accepted by Rashi and the geonim. According to this read- 
ing, Ravina's statement is a continuation and explanation of 
Rav Pappa’s comment. If this is the case, Ravina agrees that 
according to Rava it is prohibited to place any substance or 
item that will cause damage alongside a neighbor's bound- 
ary, at least not when there is a chance that the neighbor 
will be damaged, in accordance with the second version 
of Rava's statement. His reason is in accordance with the 
opinion of the Rabbis, who say that one who causes dam- 
age must distance himself in all circumstances, even if his 
actions are permitted. This reasoning is maintained through 
he end of the discussion. Even Rabbi Yosei, who holds that 
he responsibility to distance oneself falls on the one whose 
property was damaged, concedes that if both parties cause 
damage to one another, neither of them need distance 
himself (see Rabbeinu Tam, Sefer HaYashar). 
The other version of the text reads: Rather, Ravina said. 
This indicates that Ravina does not accept the explanations 
hat have been suggested to explain the various mishnayot 
cited earlier in accordance with the opinion of Rava. Instead, 
Ravina maintains that Rava disagrees with Abaye only in the 
case of digging a pit, as the act of digging itself causes dam- 
age (Ri Migash; Rabbeinu Hananel). According to this expla- 
nation, the Rabbis hold that the one who causes damage 
must distance himself only if the damage is already present. 


If it is referring to a seed the bees will not find - Knyaz% 
xnavn x: The commentaries write that the mustard seeds 
are very small, which is why bees are unable to find them 
(Rabbeinu Gershom Meor HaGola). Others explain that 
this refers to mustard seeds that have been planted in the 
ground and are therefore hidden from the bees (Ri Migash). 


BACKGROUND 


Mustard and bees - Dian Sanam: The mustard plant is 
a honey plant found throughout Eretz Yisrael. Its colorful 
flowers are attractive to bees. Honeybees can bite off parts 
of the mustard plant’s leaves and flowers. Although bees 
might bite off parts of the mustard plant, they cause minimal 
damage to the leaves relative to the damage caused by birds 
and insects. As for the seeds, they are inaccessible to bees, 
as stated here. 


Bee on a mustard plant 
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NOTES 


But in the case of a washing pond [nadyan] - p bax 
pa: The commentaries explain that the act of launder- 
ing by rubbing and shaking clothes was performed in a 
separate pond. Water would likely spray out of this pond 
and cause damage beyond a distance of three hand- 
breadths. The term nadyan is related to the term niydei, 
meaning movement or sprinkling. Some maintain that 
the nadyan, or menadyan, was not a separate pond, but 
the rock upon which the soaked clothes were pounded 
(Ri Migash; Rambam). 


BACKGROUND 

A soaking pond and a washing pond — 173) yar: In 
the talmudic period, laundering was performed in stages, 
much like it is today. The first step involved soaking the 
soiled clothes in water, usually with cleansing materials 
that dissolved the oils that stained the clothes. Occasion- 
ally foul odors would be emitted by the soaking items. 
In the second stage, the clothes were transferred to a 
different container where they were rubbed, by hand 
or foot, and shaken until both the dirt and cleansing 
materials were released. 


LANGUAGE 
Washing pond [nadyan] — 373: Various explanations 
have been offered concerning the origin and meaning 
of this term. Some relate it to movement, naydei, as the 
clothes are moved from place to place. Alternatively, it 
is associated with an Aramaic word for sprinkling, nidda, 
because the water sprays to a distance. 
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The Gemara asks: And does Rabbi Yosei hold that the responsi- 
bility falls on the one who causes damage to distance himself? 

But didn’t we learn in a mishna (25b) that Rabbi Yosei says: Even 

though the cistern preceded the tree, the owner need not cut 

down the tree, as this one digs a cistern in his property, and that 

one plants the tree in his property? Rather, actually Rabbi Yosei 

holds that the responsibility falls on the one whose property was 

damaged to distance himself. And Rabbi Yosei spoke to the 

Rabbis in accordance with their statement. 


The Gemara elaborates: Rabbi Yosei was saying to the Rabbis: In 

my opinion, the responsibility falls on the one whose property 
was damaged to distance himself, and therefore even in the case 

of water in which flax is steeped and vegetables, the owner of 
the water need not distance himself. But according to your opin- 
ion, that the responsibility falls on the one who causes damage 

to distance himself, this works out well with regard to water in 

which flax is steeped and vegetables, as these damage those and 

those do not damage these. But mustard and bees both damage 

one another, and if the mustard owner acted properly, the owner 
of the bees should be required to move his bees. 


The Gemara continues: And how do the Rabbis respond to this 
claim? They hold that bees do not damage mustard: If this is 
referring to a seed, 


the bees will not find it; ifit is referring to a leaf, it will grow back. 


§ The mishna teaches: Nor may one set up a launderer’s pond 
near his neighbor's wall unless he distances it three handbreadths 
from the wall. Rav Nahman says that Rabba bar Avuh says: They 
taught this only with regard to a soaking pond," in which soiled 
clothes are left to soak for several days. But in the case of a 
washing pond [hanadyan],"™ where clothes are actively cleaned, 
four cubits are required. That opinion is also taught in a baraita: 
A launderer’s pond must be kept four cubits from one’s neigh- 
bor’s wall. But didn’t we learn in the mishna that one must keep 
a distance of only three handbreadths? Rather, must one not 
conclude from the baraita that the statement of Rav Nahman 
is correct? 


And some raise this as a contradiction, and present the mishna 

and baraita as apparently conflicting sources. We learned in the 

mishna that a launderer’s pond must be kept three handbreadths 

from his neighbor's property. But isn’t it taught in a baraita that 
four cubits are required? Rav Nahman says that Rabba bar Avuh 

says: This is not difficult. Here, the mishna is referring to a soak- 
ing pond, which requires three handbreadths; there, the baraita 

is referring to a washing pond, in which case four cubits are neces- 
sary. Rav Hiyya, son of Rav Avya, teaches the mishna explicitly 
as reading: Unless he distanced three handbreadths from the 

rim of the soaking pond and the wall. 


With regard to a soaking pond - 


Hoshen Mishpat155:10). 


peiamai ya: One may not dig 
a pond used for soaking clothes near his neighbor's wall unless 
he distances it three handbreadths and plasters its walls with 
lime (Rambam Sefer Kinyan, Hilkhot Shekhenim 9:1; Shulhan Arukh, 


HALAKHA 


In the case of a washing pond, etc. — 151791317 pra: If a laun- 
derer has a rock that he uses to pound clothes in order to clean 
them, he must distance this rock four cubits from his neighbor's 
wall. The reason is that the water sprays up to that distance and 
would otherwise damage the wall (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 9:5; Shulhan Arukh, Hoshen Mishpat 155:1). 
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§ The mishna teaches that one who digs a pit must distance it three 
handbreadths from another's property and plaster it with lime. A 
dilemma was raised before the Sages: What is the precise wording 
of the mishna? Did we learn: And plasters with lime, meaning that 
the walls must be plastered with lime in addition to distancing the 
pit three handbreadths, or perhaps we learned: Or plasters with 
lime, i.e., one may plaster the walls with lime instead of digging the 
pit at a distance of three handbreadths. 


The Gemara answers: It is obvious that we learned: And plasters 
with lime," as, if it enters your mind that we learned: Or 
plasters with lime, which is the same as what is stated in the clause 
of the mishna discussing olive refuse, if so, let the tanna combine 
them and teach them together." If the same halakha applied in all 
circumstances, all of the mishna’s cases could be taught together. 


The Gemara answers: This is not proof, as perhaps these cases are 
taught separately because this type of damage is not similar to that 
type of damage. The first clause of the mishna addresses the issue 
of damage due to moisture, whereas the last clause addresses the 
issue of damage due to heat. 


The Gemara suggests: Come and hear a proof from a baraita. Rabbi 

Yehuda says: With regard to rock that is so soft it crumbles in one’s 

hands, this one digs his pit from here, on his property, and that 

one digs his pit from there. This one distances his pit three hand- 
breadths and plasters with lime, and that one distances his pit 
three handbreadths and plasters with lime. The Gemara analyzes 

this ruling: The specific reason one must also plaster with lime is 

that he is using rock that crumbles in one’s hands, from which it 
may be inferred that if it is rock that does not crumble in one’s 

hands, one would not be required to plaster with lime as well. 


The Gemara answers: One could say that the same is true, i.e., that 
even though he is using rock that does not crumble in one’s hands, 
he must also plaster with lime. And it was necessary for the tanna 

to mention the case of rock that crumbles in one’s hands, as it 
might enter your mind to say that since it crumbles in one’s hands, 
let us require a greater distance. Therefore, the tanna teaches us 

that this is not the case. 


Q The mishna teaches that one must distance the solid residue of 
produce that has been pressed free of its oil, and animal manure, 
and salt, and lime, and rocks three handbreadths from the wall of 
another, or plaster its receptacle with lime. The Gemara comments: 
We learned ina mishna there (Shabbat 47b): With what substances 
may one insulate™ a pot of cooked food on Shabbat eve, and with 
what substances may one not insulate it? 


One may insulate the pot neither with the solid residue of pro- 
duce that has been pressed free of its oil,’ nor with manure, nor 
with salt, nor with lime, nor with sand, whether those materials 
are moist or whether they are dry. All of these materials spontane- 
ously generate heat when piled up for an extended period of time. 
Therefore, they add heat to the pot they insulate. The Gemara asks: 
What is different here that the mishna teaches the halakha in the 
case of rocks and it does not teach the halakha in the case of sand, 
and what is different there that it teaches the halakha in the case 
of sand and it does not teach the halakha in the case of rocks? 


Neither with the solid residue of produce that has been 
pressed free of its oil - n933 x: Food may not be insulated 
on Shabbat with any of the heat-producing substances men- 
tioned in the Gemara. The solid residue of produce that has been 


BACKGROUND 


pressed free of its oil and manure cause fermentation over time, 
which can raise the temperature of its contents considerably. 
Wet lime is also subject to a chemical process that produces 
heat. 


NOTES 


We learned, and plasters [vesad] with lime - Ba 701 
jan: It is not uncommon for amora'im to be uncertain of 
the precise language of a mishna. In such cases they will 
attempt to verify the correct version. Some commentaries 
are surprised that a textual problem arises here, as there is 
a significant halakhic difference between the two possibili- 
ties. Therefore, they suggest that everyone agrees that the 
text reads vesad, and the uncertainty is concerning how to 
understand the conjunction ve, which can mean: And, but 
can also mean: Or (Ramban). 


Let the tanna combine them and teach them together — 
anya) mapa: If the halakha of plastering applied in 
exactly the same manner to all the examples, there would 
be no need to distinguish between the clauses in the 
mishna. The tanna could simply have listed all the items 
that require distancing or plastering with lime. 


With what may one insulate - paio maa: It is permit- 
ted to leave cooked food or water on Shabbat while it is 
covered with a substance that preserves its heat. This is the 
halakha with regard to insulation. Nevertheless, the Sages 
distinguish between materials that merely preserve the 
heat of the food, and those that increase its heat. Mate- 
rials that merely preserve heat may be used if the food 
is wrapped before Shabbat begins, whereas those that 
increase heat may not be used even if the food is wrapped 
before Shabbat begins. The reason for this prohibition is 
either due to a concern that one might stir coals on Shab- 
bat, or because the food might cook, which is prohibited 
(see Meiri). 


HALAKHA 

And plasters with lime — "p3 41: When one digs any kind 
of cistern for water near his neighbor's wall, it is insufficient 
to merely distance the cistern from the wall by three hand- 
breadths. He must also plaster with lime the walls of the 
cistern that face the neighbor's wall (Rambam). The Rosh 
rules that as it is left unresolved in the Gemara whether 
one must plaster to walls in addition to distancing the 
cistern, one may be lenient and choose either to distance 
the cistern or to plaster it (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 9:1; Shulhan Arukh, Hoshen Mishpat 155:10, 18, 
and in the comment of Rema). 


With what may one insulate — puaiv maa: Food cooked 
on Shabbat eve may not be insulated with materials that 
add heat to the food, e.g., the solid residue of produce 
that has been pressed free of its oil, manure, salt, lime, and 
sand. This is the case whether those materials are damp 
or dry. It is permitted to insulate food with substances 
that merely preserve heat, such as wool fleece (Rambam 
Sefer Zemanim, Hilkhot Shabbat 4:1-2; Shulhan Arukh, Orah 
Hayyim 2571, 3). 
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BACKGROUND 

Tabs of purple wool — ys by ninw>: This refers to 
bunches of wool that were washed and combed into 
strips before being woven. These strips were then fash- 
ioned into fixed sizes and forms. Their high value was due 
to their purple coloring, which was derived by extracting 
mucus from the glands of certain snails using complex 
methods of extraction. For this reason purple dye was 
an expensive commodity available only to the rich and 
influential. 


It heats hot items — om "avant: Sand is made prin- 
cipally from quartz, which is a poor conductor of heat. 
The space between the grains enables sand to serve as 
an insulator, which preserves the heat of items wrapped 
in it. By the same token, this space also helps keep cold 
items cool. 


NOTES 

But one may not move them - pix povdwn pyy: 
The prohibition against moving articles on Shabbat is 
called set-aside [muktze]. Some of these materials are 
set aside because they are used for work, others because 
they are intended for sale, and yet others, e.g., the tabs 
of wool dyed purple, are highly valuable. These precious 
items are considered muktze due to the possibility of 
financial loss, and they are generally not used because 
of their high cost. 


Because they break [dimshatkhi] the pot - own 
mp) ay samwn: Rashi explains that the rocks might 
break an earthenware pot, which is why people are hesi- 
tant to insulate food with them, whereas softer mate- 
rials will not break or otherwise damage the pot (see 
Ramah and Arukh). Nevertheless, Rashi himself points 
out that this verb generally refers to the formation of 
rust, and many commentaries explain that rocks ruin 
food (Ramban). 


HALAKHA 

Because they break the pot - mp ab DWT Own: 
Some commentaries rule that it is permitted to insu- 
late food using rocks on Shabbat eve, despite the fact 
that they add heat. The reason is that this practice is 
uncommon and the Sages did not apply their decree 
to uncommon practices (Rema; Mordekhai). They did 
issue their decree with regard to substances that are 
used for this purpose occasionally (Shulhan Arukh, Orah 
Hayyim 257:3, and in the comment of Rema, and Magen 
Avraham there). 


There it is referring to damp sand - kana ONT: 
If one desires to place damp sand in his courtyard, he 
must distance it from his neighbor's wall or plaster it 
with lime (Shulhan Arukh, Hoshen Mishpat 155:4 and see 
Shakh there). 
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Rav Yosef says: There is a practical reason for this difference. Rocks 
are not mentioned there because it is not customary for people to 
insulate food with rocks. Abaye said to him: And is it customary 
for people to insulate food with wool fleece and tabs of purple 
wool? As it is taught in a baraita: One may insulate food with 
wool fleece; with combed wool clumps, which are unwoven; with 
tabs of purple wool; and with swatches of soft material; but 
one may not move them’ on Shabbat because they are set-aside 
[ muktze]. 


Rather, Abaye said that the tanna follows the biblical aphorism in 
the verse that states: “Its neighbor tells about him” (Job 36:33), i.e, 
one example is mentioned and the same applies to the other case. 
He taught the halakha in the case of rocks here and the same is 
true of sand; he taught the halakha in the case of sand there and 
the same is true of rocks. Rava said to Abaye: If this is correct, that 


“its neighbor tells about him,” let him teach the halakha of all of 


these examples in one case, and let him teach the halakha of just 
one in the other case, and it can be said that the same is true with 
regard to the others. 


Rather, Rava said: There, this is the reason that the tanna does 
not teach the halakha in the case of rocks: Because they break, i.e., 
scratch, the pot," and consequently people do not use them for 
insulating food at all. Here, this is the reason that the tanna does 
not teach the halakha in the case of sand: Because it heats hot 
items® and cools cold items, and therefore it does not cause any 
damage to the wall. 


The Gemara asks: But Rabbi Oshaya taught in a baraita that one 
must distance sand from his neighbor's wall. The Gemara answers: 
There, it is referring to damp sand," which must be kept at a distance 
due to its moisture. The Gemara challenges: Let the tanna of our 
mishna also teach the halakha in the case of sand and we will 
interpret it as referring to damp sand. The Gemara answers: This 
tanna already taught the case of a water channel, which is a source 
of dampness, and therefore there was no need to mention damp 
sand as well. 


The Gemara rejects this answer: That is incorrect, as is that to say 
that the mishna includes only one example of a source of dampness? 
Doesn't the mishna teach the case of a water channel? And yet it 
also teaches the example of a launderer’s pond. This demonstrates 
that the mishna teaches many cases, despite the similarity between 
them, and therefore it should have mentioned the halakha in the 
case of sand as well. 


The Gemara answers: Both of those particular examples are neces- 
sary, as, had the tanna taught only the case of a water channel, one 

would have claimed that a distance must be kept because it is fixed, 
i.e., water constantly passes through it. But with regard to a laun- 
derer’s pond, which is not fixed, as it sometimes holds water and 

sometimes does not, one might say that one need not distance it 
from his neighbor’s property. And conversely, had the tanna taught 

only the case of a launderer’s pond, one might have said that this 

must be distanced because its water is fixed and standing in one 

location and therefore leaks out. But with regard to a water channel, 
one might say distancing it is not required. Consequently, it is 

necessary to state both examples. By contrast, including the halakha 

in the case of sand would not add any novel understanding. 


§ The mishna teaches: One must distance seeds, i.e., one may 
not plant seeds, and one may not operate the plow, and one must 
eliminate urine, three handbreadths from the wall of another. The 
Gemara asks: Why is it necessary to mention seeds? Let him derive 
this requirement to distance the seeds due to the requirement to 
distance a plow, as in any event the ground must be plowed before 
it can be sown? The Gemara answers: This is referring to planting 
with a single hand motion, which is performed without plowing. 
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The Gemara further challenges: The mishna teaches that one must 
distance a plow; but let him derive this requirement to distance 
a plow due to the requirement to distance the seeds, as plowing 
is preparation for planting. The Gemara answers: This is referring 
to one who plows to prepare the ground for trees. The Gemara 
challenges: But if so, let him derive this requirement to distance 
a plow due to the requirement to distance the water. If there are 
trees, there must be a water channel to irrigate them, and arranging 
one’s field in such a manner should be prohibited for that reason. 
The Gemara answers: The tanna is referring to Eretz Yisrael, 
concerning which it is written: “And drinks water as the rain 
of heaven comes down” (Deuteronomy 11:11). In Eretz Yisrael, 
water channels were not needed. 


The Gemara asks: Is this to say that seeds 


take root to the sides, i.e., the growing roots spread sideways and 
cause damage to walls? But didn’t we learn in a mishna (Kilayim 
7:1): With regard to one who bends? a branch of a grapevine" into 
the ground so that it strikes roots and produces a new vine, 
if it does not have three handbreadths of earth over it he may 
not plant a seed above it, as he would thereby transgress the 
prohibition of diverse kinds? 


And it is taught with regard to this mishna: But one may plant 
on either side" of that bent branch. This indicates that there is no 
concern that the roots of the seeds will spread out sideways. Rabbi 
Hagga says in the name of Rabbi Yosei: The issue here is not that 
the roots will spread out sideways and reach the wall. Rather, it is 
prohibited to plant seeds near one’s neighbor’s property because 
they break up the ground" and cause loose soil to rise up, which 
damages the foundation of the wall. 


§ The mishna teaches: And urine must be kept at a distance of 
three handbreadths from the wall of one’s neighbor. Rabba bar 
bar Hana says: It is permitted for a person to urinate alongside 
the wall ofanother, as it is written: “And I will cut off from Ahab 
those who urinate against the wall, and him that is shut up and 
him that is left at large in Israel” (1 Kings 21:21). As the verse 
employs the term “those who urinate against the wall” to mean 
males, it seems that urinating against a wall was a common practice. 
The Gemara asks: But didn’t we learn in the mishna that urine 
must be kept a distance of three handbreadths from the wall? The 
Gemara answers: There, the mishna is referring to urine that is 
poured" from a chamber pot, as opposed to urine that is passed 
from the body. 


The Gemara suggests: Come and hear a baraita: A person may not 
pour water" at the side of the wall of another unless he distances 
the water three handbreadths from it. If pouring water is prohib- 
ited, then all the more so should urination be prohibited. The 
Gemara explains: There too, it is referring to urine that is poured 
from a chamber pot. 


HALAKHA 


One who bends a branch of a grapevine — 1331 Nx P1337: If 
one bends the branch of a grapevine into the ground, it is per- 
mitted to plant above it if it is covered by three handbreadths 
of soil. This is the case even if the vine is placed in a dried gourd 
or an earthenware pipe. If there are not three handbreadths 
of soil over it, it is prohibited to plant above it. One may plant 
to its side (Rambam Sefer Zera‘im, Hilkhot Kilayim 6:7; Shulhan 
Arukh, Yoreh De‘a 295:4). 


That is poured — j*251wa: It is prohibited to pour urine next 
to one’s neighbor's wall, even into a pit, unless he distances 
it three handbreadths from the wall (Shu/han Arukh, Hoshen 
Mishpat 155:5, and in the comment of Rema). 


BACKGROUND 
One who bends - 913371: 


Bent branch 


NOTES 


But one may plant on either side — pisa ny yit bax: 

The early commentaries question this ruling, as even if the 
seed's roots extend sideways, the roots of a grapevine also 
extend sideways, which means that the two will intermingle 
and produce diverse kinds. They explain that the roots of the 
grapevine typically descend lower than three handbreadths, 
thereby precluding the possibility of any problem of diverse 
kinds (Rabbeinu Yona). 


They break up the ground — ypipa nx ppm: The com- 
mentaries explain that the seeds create holes in the ground, 
like those dug by a mole (Rabbeinu Gershom Meor HaGola; 
Rashi). 


A person may not pour [yishpokh] water, etc. - Ji5v x 

"31 0912 OK: This exchange in the Gemara is puzzling, as it is 

not clear why one should assume that if pouring water at the 

side of a wall is prohibited, urinating, which involves a lesser 
quantity of liquid, would be prohibited there as well. The 

Maharshal writes that this question and answer represent a 

corrupted version of the text and should be deleted. The Bah 

suggests emending the text of the baraita to read: A person 

may not place [yatil] water, as this phrase can be understood 

as referring to urination. Accordingly, the Gemara initially 
understood that the baraita is stating a ruling concerning uri- 
nation that would run counter to the ruling of Rabba bar bar 
Hana, and answers that in fact the baraita is referring not to 

urination but to pouring out the urine from a chamber pot. 
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NOIES —————————————— 
In the case of a brick wall — oy) Onis: Sometimes 
bricks are only sun dried, as they can be ruined if they 
get wet. 


And if there is hard rock — xan bwy Rashi explains that 
if a stone wall is built on hard rock there is no concern 
that water will corrode it. Others state that the wall itself 
is comprised of very hard stones (Rambam). 


Rabbi Tovi bar Kisna says — 20%) 33'230 137 Wax: This 
passage, which does not relate to the issue at hand, is 
mentioned only because at its conclusion it discusses the 
damage that seeds can cause to walls (Tosafot). 


A wafer which becomes disgusting - D'an pp: Since 
the wafer is thin, once it becomes wet or dirty due to the 
window it has no further use as food. By contrast, in the 
case of a thick piece of bread, the affected area can be 
sliced off, leaving the remaining part fit for consumption 
(Ri Migash). 
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The Gemara suggests: Come and hear another proof from a baraita: 
A person may not urinate" alongside the wall of another unless 

he distances himself three handbreadths from it. In what case is 

this statement said? It is said in the case of a brick wall." But in the 

case of a stone wall, one must distance himself enough so that it 
does not cause damage. And how far must he distance himself? 

One handbreadth. And if there is hard rock" present, it is permit- 
ted to urinate there. The Gemara comments: The refutation of the 

opinion of Rabba bar bar Hana is a conclusive refutation,’ and 

his ruling is rejected. 


The Gemara asks: But Rabba bar bar Hana stated a verse in support 

of his opinion; how can the baraita rule counter to what is written 

in a verse? The Gemara answers: This is what it is saying there, i.e., 
this is the meaning of that verse: I will not even leave Ahab some- 
thing whose manner is to urinate against a wall. And what is that? 

A dog. According to this interpretation, the verse is not referring to 

people at all. 


§ Rabbi Tovi bar Kisna says" that Shmuel says: A wafer does not 
reduce the dimensions of a window." When a corpse, or a signifi- 
cant part thereof, is in one room, its impurity can spread to a room 
adjacent to it if there is a window ofa certain size between the rooms. 
Shmuel states that when one puts a wafer in a window, the wafer is 
not considered an obstruction, so the size of the opening as relevant 
to this halakha remains the same. The Gemara asks: Why discuss 
specifically this case? Why does Shmuel teach this halakha with 
regard to a wafer? Even a thick chunk of bread also does not reduce 
the dimensions of a window. 


The Gemara answers: Shmuel is speaking utilizing the style of: It 
is not necessary, as follows: It is not necessary to state this halakha 
with regard to thick bread. Since it is fit for him to consume, he 
does not nullify it, i.e., he does not plan to leave it in the window 
for an extended amount of time. But in the case of a wafer, which 
becomes disgusting’ when placed in a window, I might say that 
he does nullify it and it becomes part of the house, thereby reduc- 
ing the size of the window. To counter this, Shmuel teaches us that 
even a wafer is not nullified, as it can be used to feed animals, as 
one is not particular about their food. Therefore, the wafer does 
not become part of the window in which it is placed. 


HALAKHA 


A person may not urinate — DTX pnw? x: One may not urinate 
next to his neighbor's wall unless he moves himself a distance 
of three handbreadths from the wall. This is in the case of a 
wall constructed from bricks. It is sufficient to move one hand- 
breadth away from a stone wall. If the stones and ground were 
rock hard, or built on rock (Tur), one need not distance himself 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 9:6; Shulhan Arukh, 
Hoshen Mishpat 155:6). 


Conclusive refutation [teyuvta] - xmavn: This term is usually 
employed when the Gemara presents a conclusive refutation 
of an amoraic statement on the basis of a tannaitic source that 
contradicts the statement of the amora. This is one of a number 
of expressions based on the Aramaic root tav, vav, beit, which 
connotes refutation. When an amora objects to the opinion of 
another amora, citing a tannaitic source, the expression used 
is eitivei, an objection, e.g., X raised an objection [eitivei] to the 


BACKGROUND 


A wafer does not reduce the dimensions of a window - 7771 
tna vyan ix: If a house contains an olive-bulk-sized part of 
a corpse and the window of the house is blocked by an item 
that is not susceptible to ritual impurity, and the item is placed 
in such a manner that less than a handbreadth of space remains 
in the window, that item serves as a barrier against the spread 
of the impurity. This is the halakha only if the item placed in the 
window is not meant to be removed. If food is placed there it 
does not serve as a barrier against the spread of impurity, as it 
will likely be removed (Rambam Sefer Tahara, Hilkhot Tumat Met 
15:1 and Ra’avad there, and 7:1). 


statement of Y. When an amora raises an objection to an unat- 
tributed amoraic opinion, citing a tannaitic source, the expres- 
sion employed is meitiv, meaning: He raises an objection. When 
the Gemara itself raises an objection citing a tannaitic source, 
the term is meitivei, meaning: An objection is raised. When the 
refutation is conclusive, the expression teyuvta is often used, 
bringing the discussion to a close. 
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The Gemara challenges: And let him derive this halakha from the 
fact that a wafer is an item that is susceptible to ritual impurity, and 
any item that is susceptible to impurity does not serve as a barrier 
against the spread of impurity. The Gemara explains: This is refer- 
ring to a wafer that was kneaded in fruit juice," which is not one of 
the liquids that renders food susceptible to ritual impurity, and there- 
fore the wafer is not susceptible to ritual impurity. Consequently, one 
might have thought that it serves as a barrier before ritual impurity 
and reduces the dimensions of the window. 


The Gemara raises an objection to Shmuel’s opinion from a mishna 
(Oholot 6:2): With regard to a basket that is full of straw," or an 
earthenware barrel full of dried figs, which are placed in a window, 
one considers: If the straw or dried figs would stand on their own 
were the basket or barrel removed, then they would serve as a bar- 
rier against the spread of impurity. But if they would not stand on 
their own they would not serve as a barrier. The Gemara explains 
the objection: But why should the straw or dried figs serve as a bar- 
rier? Even straw that can stand on its own is fit for feeding to one’s 
animal and will likely be removed from the opening, which means 
it should not be considered part of the window. 


The Gemara answers: The ruling of the mishna is stated with regard 
to rotted straw, which is unfit for animal consumption. The Gemara 
asks: But it is fit for use in the making of clay for bricks. The Gemara 
answers: This is referring to straw that has thorns in it" and therefore 
is not fit for making bricks. The Gemara challenges: Even so, it is fit 
for kindling a fire. The Gemara answers that this is referring to wet 
straw. The Gemara responds: Nevertheless, it is fit for kindling a 
large fire. If one builds a large fire, wet straw will dry and become 
ignitable. The Gemara answers: A large fire is not common, and 
therefore, in all likelihood, the straw will remain in the window. 


The Gemara further asks: But dried figs are fit for him to consume, 
and he will certainly remove them. Consequently, they should not 
be considered fixed in their place. Shmuel says: This is referring to 
a case where the figs became worm infested [beshehitrifu]."' And 
so Rabba bar Avuh teaches: This is referring to a case where the figs 
became worm infested. 


The Gemara clarifies: What are the exact circumstances of this 
barrel that held the dried figs? If this is referring to a case where its 
opening faced outward, i.e., not toward the source of the ritual 
impurity, 


let the barrel itself serve as a barrier." It should not be susceptible 
to impurity in this case, as an earthenware vessel does not contract 
impurity if its exterior is exposed to impurity. Rather, one must 
say that its opening faces inward, and it is rendered impure because 
the impurity enters through its opening. And if you wish, say instead 
that actually its opening faces outward, and with what are we 
dealing here? We are dealing with a metal barrel, which does 
contract impurity through its exterior. 


Let the barrel itself serve as a barrier — yimp #93 X71: The early 
commentaries ask: Perhaps the barrel does not serve as a barrier 
to impurity because it is not nullified relative to the window, as 
the owner will presumably move it. Some answer that as the 
barrel contains worm-ridden figs, it too has become ruined and 
will not be moved from the opening (Tosafot). Others suggest 
that as it has been designated for this use, it will not be taken for 


NOTES 


any other purpose (Ramah). Many early commentaries explain 
that the principle that an item is not nullified if it is subject to 
removal applies only where the item merely reduces the space 
in question. In a case where the item completely blocks the 
window, such as a barrel, it is viewed as reducing the space even 
if it will eventually be moved (Rabbeinu Tam; Rabbeinu Yitzhak of 
Dampierre, cited in Tosafot; Rashba; and see Ramban). 


NOTES 
That was kneaded in fruit juice — niva 12 why: Food 
items become susceptible to contracting ritual impurity 
only after water or any of six other liquids has fallen onto 
them (see Makhshirin 6:4). Should fruit juice touch flour, 
the latter does not become susceptible to contracting 
ritual impurity. 


That has thorns in it - '¥ip ma MNT: In talmudic times, 
clay was prepared by stomping on straw with bare feet. 
This action cannot be performed if the straw contains 
t 


horns (Rabbeinu Gershom Meor HaGola; Rashi). 


The figs became worm infested — 19°: This transla- 
tion follows Rashi's interpretation. Others maintain that 
it means the figs became moldy (Rabbeinu Hananel). In 
either case they are no longer fit for human or animal 
consumption, as animals do not eat dried figs (Ramah). 


HALAKHA 


A basket full of straw - jan abn mip: If a basket is full 
of rotted straw that is unfit for animal consumption or for 
use as clay or fuel, and the opening of the basket faces 
the impurity, if the straw would stand on its own it serves 
as a barrier against the spread of impurity. The halakha 
is the same in the case of a barrel of dried figs that are 
rotten and cannot be eaten: If the figs can stand on their 
own they serve as a barrier against the spread of impurity. 
If the figs cannot stand on their own they do not serve as 
a barrier against the spread of impurity (Rambam Sefer 
Tahara, Hilkhot Tumat Met 15:2). 


LANGUAGE 
Became worm infested [hitrifu] — 1937: The commen- 
taries have suggested various interpretations of this term. 
Apparently, it is related to the word torfa, meaning a place 
of ruin. The verb hitrif derives from this term, and it refers 
to any state of ruin. 


2111p: BAVA BATRA: PEREKII:20A 111 


This file may not be reproduced or distributed in any form without express permission from the publisher 


BACKGROUND 

A child born after eight months of pregnancy - 7jaw ya: 
In talmudic times, there was an assumption that a child born 
after only eight months of pregnancy would not live, whereas 
one born after seven months had a greater chance of survival. 
This claim is not supported by medical research. In practice, 
the Sages established that the number of months of gesta- 
tion cannot be used as a determining factor in assessing the 
viability of the newborn. Rather, the physical growth of nails 
and hair is a more reliable sign of fetal development, and 
consequently, it is a more accurate indicator of the likelihood 
that the fetus will live. 


Afrazta — mip: There are various opinions with regard 
to the correct spelling and meaning of this term. Some 
commentaries identify it with the oleander, which is indeed 
poisonous. Some say it might be yellow iris, Iris pseudacorus. 
Others suggest that it is a species of plant containing a high 
concentration of oxalic acid, such as Oxalis pes-caprae, or sour 
grass, which is very common in Eretz Yisrael. It is harmful and 
possibly deadly to animals. 


Yellow iris 


Sour grass 
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The Gemara raises another objection to the assumption that an 
item for which there is a use does not reduce the dimensions of 
a window, even if is not susceptible to impurity, from a baraita 
(Tosefta, Oholot 14:6): With regard to grass" that one plucked" 
and placed in a window or that grew on its own in windows; 
and scraps of fabric’ that do not measure three by three 
fingerbreadths; and a limb or flesh dangling" from an animal 
or a beast; and a bird resting in the window;" and a gentile 
sitting" in the window;" and a child born after eight months of 
pregnancy,*" who is not expected to survive, that is placed in 
the window; and salt;" and an earthenware vessel;" and a 
Torah scroll," all these reduce the dimensions of the window. 
Consequently, impurity passes through only if there remains 
an open space of a square handbreadth. But with regard to 
snow, hail," frost, ice," and water, all these do not reduce the 
dimensions of a window. 


The Gemara proceeds to challenge Shmuel’s ruling from each 
of the cases of the baraita. The Gemara asks: But according to 
Shmuel, who says that an item that has a use is not considered 
part of the window and does not reduce the dimensions of the 
space, grass is fit for consumption by one’s animal, so it will not 
remain in the window. Yet the baraita states that grass reduces 
the dimensions of the window. The Gemara answers: This is 
referring to afrazta,® which is poisonous grass that is unfit for 
an animal to consume. 


NOTES — 


Grass — jay: Even if grass is suitable for use as animal food, 
it is not susceptible to ritual impurity as food, because it is not 
fit for human consumption (Ramah). 


Scraps of fabric - nonbon: Three by three fingerbreadths is 
he smallest measure of fabric that is susceptible to impurity 
see Makhshirin 1:4). 


And a gentile sitting — aw» »ia1: By Torah law a gentile is 
not susceptible to ritual impurity while he is alive. Although 
he Sages decreed that gentiles have the status of a zav, since 
his level of impurity is by rabbinic law, a gentile reduces the 
dimensions of the window (Tosafot; Ramban). 


Anda Torah scroll - mis 190%: A Torah scroll is not considered 


Grass that one plucked — wonw pawy: Plucked grass that is 


positioned in a window serves as a barrier before impurity and 
reduces the dimension of the space, provided that the grass is 
bitter and unsuitable as food for animals (Rambam Sefer Tahara, 
Hilkhot Tumat Met 15:2). 


Scraps of fabric - nymbon: Scraps of fabric that are smaller 
than three by three fingerbreadths and are also stiff, dirty, and 
unsuitable for wiping blood reduce the dimensions of a win- 
dow (Rambam Sefer Tahara, Hilkhot Tumat Met 15:2). 


And a limb or flesh dangling — pyan wam sar: A 
limb or flesh dangling from a non- kosher animal reduces the 
dimensions of a window. This ruling refers to a situation where 
the animal is tied in place and is too lean to be sold to a gentile 
(Rambam Sefer Tahara, Hilkhot Tumat Met 15:2). 


And a bird resting in the window — ona J2Ww qiy: A non- 
kosher bird resting in a window reduces the dimensions of the 
window. This halakha applies if the bird is one that scratches 
people and is therefore not suited for playing with a child, 
and provided it is tied in place (Rambam Sefer Tahara, Hilkhot 
Tumat Met 15:2). 


And a gentile sitting in the window - pona aww vin: Ifa 
gentile is tied to a window as a prisoner of the monarchy and 
people are afraid to release him, he reduces the dimensions of 
that window (Rambam Sefer Tahara, Hilkhot Tumat Met 15:2). 


a vessel, and therefore it does not contract impurity. Although 
the Sages decreed that sacred writings impart impurity to 
one’s hands and disqualify teruma, since this level of impurity 
is by rabbinic law, a Torah scroll reduces the dimensions of the 
window, as in the case of a gentile (Ramah). 


But snow, hail, etc. - 131 Tram swat bax: These items do 
not reduce the dimensions of a window because they will 
eventually melt of their own accord (Rashbam). 


Frost [gelid], ice [kefor] - 11537) vom: Some commentaries 
explain that these terms both refer to frozen water. The differ- 
ence is that gelid refers to thick ice, whereas kefor means a thin 
layer of frozen water (Ramah; see Rashi). 


And a child born after eight months of pregnancy - }21 
maw: If a child is born after eight months of gestation and is 
placed i in the window on Shabbat, he reduces the dimensions 
of that space with regard to impurity (Rambam Sefer Tahara, 
Hilkhot Tumat Met 15:2). 


And salt - nam: Bitter salt that sits on a small earthenware 
shard in a window and that contains thorns reduces the 
dimensions of the window (Rambam Sefer Tahara, Hilkhot 
Tumat Met15:2). 


And an earthenware vessel - DIN Opn: Ifa window is blocked 
with an earthenware vessel facing outward, the vessel reduces 
the dimensions of the window and serves as a barrier to the 
spreading of impurity. This is the case provided that the vessel 
is cracked and repulsive and therefore has no use, which means 
that it is unlikely to be moved (Rambam Sefer Tahara, Hilkhot 
Tumat Met 15:4). 


And a Torah scroll — myin 390%: If a worn-out Torah scroll is 
placed in a window with the intent that it be stored there, it 
reduces the dimensions of the window and serves as a barrier 
to the spreading of impurity (Rambam Sefer Tahara, Hilkhot 
Tumat Met 15:2). 


Snow, hail — mam dwn: Snow, hail, frost, ice, and water placed 
in a window do not reduce the dimensions of the window 
(Rambam Sefer Tahara, Hilkhot Tumat Met 15:2). 
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The baraita teaches: Or grass that grew on its own also reduces the 
dimensions of the window. The Gemara asks: But since the grass 
damages the wall, the owner will remove it. Therefore, it should not 
serve as a barrier to impurity. Rabba says: This is referring to a wall 
ofa ruin, whose structural integrity is insignificant, and therefore the 
owner will not trouble himself to remove the grass. Rav Pappa says: 
The baraita may even be referring to a wall in a settled house, and it 
is referring to a case where the grass comes from three handbreadths 
beyond the window. In other words, the grass does not grow on the 
window but takes root some distance away, and from there it reaches 
the window. The homeowner is not particular about this grass and 
will not uproot it. 


The Gemara further asks: Why do scraps of fabric reduce the dimen- 
sions of the window? After all, they are fit for patching a tear" in a 
garment. The Gemara answers: This is referring to thick scraps," 
which are unsuitable for patching. The Gemara challenges: Neverthe- 
less, they are fit for a bloodletter to wipe up the blood at the point of 
incision. The Gemara answers: It is referring to sackcloth, which 
scratches the skin, and would not be used for that purpose. 


The Gemara asks: If it is referring to sackcloth, why does the baraita 
state that it is not three by three fingerbreadths? It should have said 
that it is not four by four handbreadths. Rough woven material of the 
kind used for sacks rather than clothes is susceptible to impurity only 
if its area measures at least four by four handbreadths. The Gemara 
answers: It is not actual sackcloth; rather, it is like sackcloth, i.e., it is 
stiff, and will therefore not be used by a bloodletter, but is woven like 
regular clothing. 


The baraita teaches: And a limb or flesh dangling from an animal 
or a beast reduces the dimensions of a window. The Gemara asks: 
According to the opinion of Shmuel, why should this be so? After all, 
the animal can arise and escape, and therefore it should not be con- 
sidered as part of the window. The Gemara answers: This is referring 
to an animal that is tied in place. 


The Gemara challenges: But the owner of the animal will take it and 
slaughter it. The Gemara answers: It is referring to an animal that is 
non-kosher and will not be slaughtered. The Gemara challenges: Even 
so, he will take it and sell it to a gentile. The Gemara responds: It is 
referring to a lean animal, which no one will buy. The Gemara con- 
tinues: Even if the animal does not move, there is a use for the part 
that is dangling, since he can cut it off and throw it to the dogs. The 
Gemara answers: Since there is suffering to an animal’ if he cuts it 


off, he will not do that. 


The baraita further teaches: And a bird resting in the window reduces 
its dimensions. The Gemara challenges: But it will fly away, and there- 
fore it should not be considered as part of the window. The Gemara 
answers: This is referring to a bird that is tied in place. The Gemara 
further challenges: But the owner will take it and slaughter it. The 
Gemara answers: This is referring to a non-kosher bird, which he will 
not slaughter. The Gemara continues: Even if it is non-kosher he 
will take it and sell it to a gentile. The Gemara responds: It is referring 
to a kelanita,'® a type of bird that is so bony that no one would 
purchase it to consume it. 


The Gemara asks: But even so, he can give it to a child to play with, 
so why does it reduce the dimensions of the window? The Gemara 
answers: It is referring to a bird that scratches. The Gemara chal- 
lenges: But a kelanita does not scratch. The Gemara answers: The 
baraita is referring to a type of bird that is like a kelanita in that it is 
bony, but is inclined to scratch people. 


BACKGROUND 


Kelanita-— smp: Various explanations have been offered forthe gest that this refers to a seabird, e.g., the petrel, which is bony and 


origin of this term. It is possibly Greek for a swallow. Yet, swallows 


whose meat is tough and virtually inedible. 


do not fit the descriptions given here. Some commentaries sug- 


They are fit 


(Tosafot). 


is too thick to 
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to feed an en 


Kelanita - xmp: Rashi and 
explain that a kelanita is a bony bird that is not sold 
even to gentiles because it has so little meat. Others 
write that people believe that this bird brings bad luck, 
and consequently they will no 


NOTES 
for patching a tear — ay a am: 


Although these materials have some use, they are not 
classified as clothing with regard to ritual impurity. 
With regard to the case at hand, they are not nulli- 
fied with respect to the window because they will 
ultimately be removed from their current location 


To thick scraps - x73393: This refers to material that 


be used as a patch (Rashi). Others explain 


that the fabric is dirty (Ri Migash; Rambam). 


ring to an animal - o%n ya WY NINT: 
aries ask why the Gemara does not sug- 


gest that he will kill the animal and feed it to the dogs. 


this refers to a pet, as pets are unlikely to 


be killed (Tosafot). Others write that it is not customary 


ire animal to the dogs (Ri Migash). 


most commentaries 


buy it (Ri Migash). 
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NOTES 
Due to the danger — 73371 292: Most commentar- 
ies explain that this refers to the danger posed to the 
mother due to the buildup of milk. Others claim that 
although the child is not expected to survive, any imme- 
diate danger it faces is cause for concern (Ramah). 


BACKGROUND 
Bitter salt - KAVA nbn: When salt is harvested from 
the sea, other minerals besides cooking salt are col- 
lected as well, e.g, magnesium chloride, MgCl, which 
has a bitter taste. Table salt will be unusable if it is not 
separated from this substance. 


Perek II 
Daf20 Amud b 


NOTES 


It does not have the sufficient measure - 7a ma 
xp: Rashi explains that because the earthenware 
shard is small and insignificant it is considered as 
though it is completely absent, just as it is too small to 
have significance with regard to carrying on Shabbat. 
Others question this explanation, as, if the dimensions 
of the window are reduced, what need is there for a 
precise measurement (Ramban)? Some versions of the 
ext omit this clause altogether (Ramah; Meiri). One 
explanation is that the Gemara is referring to a case 
where the earthenware shard is too small to reduce 
he window to less than the minimum size, but the salt 
ogether with the shard reduces the size of the window. 
The Gemara then explains that although there is a pos- 
sibility that one will move the shard, a shard so small 
has no use and therefore one will not move it (Tosafot). 


HALAKHA 

But one is required to place it in a repository for 
books — 71933 4 Km: A worn-out Torah scroll must be 
placed in an earthenware jar and stored in the grave 
of a Torah scholar. The same applies to other sacred 
writings (Rambam Sefer Ahava, Hilkhot Tefillin UMezuza 
VeSefer Torah 10:3; Shulhan Arukh, Orah Hayyim 154:5 and 
Magen Avraham there). 
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The baraita further states: And a gentile sitting in the window 
reduces its dimensions. The Gemara asks: But the gentile will arise 
and leave, so why does he reduce the dimensions of the window? 
The Gemara answers: This is referring to someone who is tied 
in place. The Gemara continues: Another person will come and 
release him. The Gemara answers: This is referring to a leper, whom 
people are afraid to touch. The Gemara challenges: Another leper 
will come and release him. Rather, this is referring to a prisoner of 
the monarchy. Since he is confined as a punishment, others are afraid 
to release him. 


The baraita teaches: And a child born after eight months of preg- 
nancy who is placed in the window reduces its dimensions. The 
Gemara challenges: Perhaps his mother will come and remove him 
from there. The Gemara answers: This is referring to Shabbat, when 
itis prohibited to move this child, as it is taught in a baraita: A child 
born after eight months is like a stone with regard to the halakhot 
of set-aside [muktze], and therefore it is prohibited to move him; 
but his mother may bend over the child and nurse him, due to the 
danger" that failure to nurse will cause her to fall ill. 


The baraita teaches: Salt reduces the dimensions of a window. The 
Gemara challenges: It is fit for use and people will remove it from 
there. The Gemara answers: This is referring to bitter salt,” which is 
not used as a seasoning. The Gemara challenges: Nevertheless, it 
is fit for tanning hides. The Gemara responds: It is referring to salt 
that has thorns mixed with it, and therefore it will not be used for 
tanning. 


The Gemara challenges: Even so, since this salt is damaging to the 
wall, he will remove it from there. The Gemara answers: This is 
referring to a case where it sits on a shard of earthenware, and con- 
sequently it does not damage the wall. The Gemara states: If it is 
resting on earthenware, let the shard itself serve as a barrier against 
the spreading of the impurity. Why, then, is the salt mentioned? 


The Gemara answers: This is referring to a case where the shard does 
not have the sufficient measure" for ritual impurity, and is therefore 
considered insignificant. As we learned in a mishna (Shabbat 82a): 
One who carries a shard of earthenware on Shabbat is liable only if 
it is equivalent in size to that which is used to place between one 
pillar and another when they are piled on the ground, to strengthen 
the pillars. 


The baraita teaches: An earthenware vessel reduces the dimensions 
of a window. The Gemara challenges: But it is fit for one to use; 
therefore, it is likely to be removed from the window. The Gemara 
answers: This is referring to a case where the earthenware is dirty. 
The Gemara challenges: Even so, it is fit for a bloodletter to collect 
the blood. It would not matter to him if the earthenware were dirty. 
The Gemara answers: It is referring to a case where it is perforated 
and therefore unfit for that use. 


The baraita teaches: A Torah scroll reduces the dimensions of a 
window. The Gemara challenges: But it is fit for reading; therefore, 
it might be removed. The Gemara answers: This is referring to a 
Torah scroll that is worn out and unfit for reading. The Gemara 
challenges: But one is required to place the Torah scroll in a reposi- 
tory for unusable sacred books;" therefore, he will certainly remove 
it to be stored away. The Gemara answers: This is referring to one 
who determines that its repository will be there. In other words, it 
was placed in the window with the intent of storing it there in its 
worn-out state. 
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§ With regard to the halakha of the baraita referring to salt, the 
Gemara cites that which Rav says: One can construct a barrier 
to delineate a private domain on Shabbat or to block the spread- 
ing of ritual impurity with anything" except for salt and fat, as 
salt crumbles and fat melts in the heat. And Shmuel says: Even 
salt can be used as a barrier. Rav Pappa said: And they do not 
disagree, as this ruling of Shmuel is referring to Sodomite salt, 
which is like stone and can be used as a barrier, and that ruling 
of Rav is referring to isterokanit salt,' which is taken from the sea 
and is composed of grains. 


The Gemara adds: And now that Rabba said: Ifa person makes 
two piles of salt at the opening to an alleyway and places a 
cross beam on top of them," so that the salt supports the cross 
beam and the cross beam supports the salt by weighing it 
down and compressing it, he can use this beam to render it 
permitted to carry in the alleyway on Shabbat, one can say that 
even isterokanit salt can be used as a barrier. And even so, Rav 
and Shmuel do not disagree: This ruling of Shmuel is referring 
to a case where there is a cross beam to weigh the salt down, 
and that ruling of Rava is referring to a case where there is no 
cross beam. 


§ The mishna teaches that one must distance a mill" from a 
neighbor’s wall by a distance of three handbreadths from the 
lower stone of the mill, which is four handbreadths from the 
upper stone of the mill. The Gemara asks: What is the reason 
that one must distance a mill from the property of his neighbor? 
It is due to the vibrations it causes. The Gemara asks: But 
isn’t it taught in a baraita: And the measure for distancing a 
mill ona base’ is three handbreadths from the lower millstone 
[ha’isterobil],' which is four handbreadths from the mouth 
[hakelet]," where the wheat is fed in? But there, what vibrations 
are there?" Rather, the reason for the distancing is due to the 
noise generated by the mill. 


The mishna teaches: And there must be a distance of three hand- 
breadths from the protruding base of an oven until the wall, 
which is four handbreadths from the narrow upper rim of the 
oven. Abaye said: Learn from the mishna that the base of an 
oven is a handbreadth wider than its rim. The practical differ- 
ence of this observation is with respect to buying and selling, 
i.e., a buyer should know that this is the proper ratio for the 
dimensions of an oven. 


NOTES 


And places a cross beam on top of them - n1ip opw Ty: 
The Sages rendered it prohibited to carry on Shabbat even in a 
place that is not a full-fledged public domain, e.g., an alleyway. 
An alleyway is a space into which courtyards open and that 
eads to a public domain. Nevertheless, the Sages established 
a method by which one may carry in an alleyway, by erecting 
wo posts at the end of it and placing a cross beam above them. 
This creates a type of private domain. 


The lower part of the mill [isterobil]...the mouth [kelet] - 
nbpn.. Drain: There are several interpretations of these 
erms. Some claim that these are synonymous with the lower 
and upper millstones (Geonim). Others suggest that these are 
ocated underneath the mill, as the kelet is a kind of depression 
in which the mill sits, while the isterobil is the receptacle into 


which the flour falls. Yet others agree with Rashi that the kelet is 
a type of funnel through which the wheat is directed into the 
mill (Ri Migash; Ramah). 


What vibrations are there — KDN XP N: Since the mill is 
positioned on a base, the vibrations of the mill do not affect the 
surrounding area, nor do they damage the wall. 


Rather it is due to the noise - xp own xbx: Many early com- 
mentaries omit the word: Rather, which indicates a change from 
the previous explanation. Their reasoning is that the vibrations 
do in fact cause damage to the wall, and the Gemara is simply 
stating that the noise is also a reason to distance the mill. Some 
add that it is not uncommon for sound to cause vibrations and 
thereby damage a wall (Rashba). 


HALAKHA =——Y— 
One can construct a barrier with anything - pwiy Sea 
myn: Any material may be used to construct a barrier to 
enable one to carry on Shabbat, including utensils, food, as 
well as people, even if they are not tied up (Magen Avraham). 
Animals may also be used, but they must be tied in place to 
prevent them from wandering off (Rambam Sefer Zemanim, 
Hilkhot Shabbat 16:21; Shulhan Arukh, Orah Hayyim 362:5). 


One must distance a mill - OMIT DX pp nya: Mills must 
be kept at a distance of three handbreadths from a neigh- 
bor's wall. This halakha is referring to the lower millstone, 
which means that the upper millstone is four handbreadths 
from the wall. The reason is to prevent vibration of the wall, 
and so that noise does not disturb the neighbor. Large 
millstones that are turned by animals must be kept at a 
greater distance from a neighbor's wall (Rambam Sefer Kin- 
yan, Hilkhot Shekhenim 9:3; Shulhan Arukh, Hoshen Mishpat 
155:7, and in the comment of Rema). 


LANGUAGE 
Isterokanit salt — aprox nbn: Some commentaries 
maintain that this word comes from the name of the town 
Ostrakine, located on the border between Eretz Yisrael and 
Egypt, along the coastline. Apparently, salt was harvested 
there. 


Lower millstone [isterobil] — Dawo: From the Greek 
otpóßoç, strobilos, which refers to several items of sphe- 
rical shape. Here it means the lower millstone. 


BACKGROUND 

A mill on a base - "an bw on: This type of mill, which 
was found in various excavations, is comprised of a lower 
millstone, isterobil, beneath the kelet, the upper millstone, 
which resembles an hourglass. The seeds are poured into 
the funnel-shaped top. Poles are fixed into the kelet, which 
helps people or donkeys turn the mill. This mill was called 
reihayim shel hamor, literally, a donkey mill, due to the base 
upon which it sat or because donkeys were employed to 
work it. The base and structure of the mill prevented the 
ground from shaking, although it created a fair amount 
of noise. 


Flour mills found in Pompeii 
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And in the case of a stove, one handbreadth - 752) 
nay: The commentaries dispute the requisite measure- 
ment above the stove, which is not mentioned in the 
mishna. 
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MI S HNAô person may not set up an oven" inside 


a house unless there is a space four cubits 
high above it, i.e., between the top of the oven and the ceiling, to 
avoid burning the ceiling, which serves as the floor of the residence 
above. If one was setting up an oven in the upper story, there 
must be a plaster floor beneath it, which serves as the ceiling of 
the lower story, at least three handbreadths thick, so that the 
ceiling below does not burn. And in the case ofa stove the plaster 
floor must be at least one handbreadth" thick. 


And if he causes damage in any case, he pays compensation for 
that which he damaged. Rabbi Shimon says: They said all of 
these measurements to teach only that if he causes damage he is 
exempt from paying, as he took all reasonable precautions. 


The mishna continues: A person may not open a bakery" ora dye 

shop beneath the storeroom of another, and he may not establish 

a cattle barn there, as these produce heat, smoke, and odors, which 

rise and damage the items in the storeroom. The mishna com- 
ments: In truth, the halakha is that in the case of a storeroom of 
wine the Sages rendered it permitted to set up a bakery and a dye 

shop beneath, as the heat that rises does not damage the wine. But 

they did not render it permitted to establish a cattle barn, because 

its odor damages the wine. 


The Gemara asks: But isn’t it taught in a 
GEMARA 


baraita that in the case ofan oven the plas- 
ter floor must be four handbreadths thick, and with regard to a 
stove it must be three? By contrast, the mishna says that the plaster 
floor beneath and oven and a stove must be three handbreadths 
and one handbreadth thick, respectively. Abaye said: When that 
baraita is taught it is with regard to ovens and stoves of bakers." 
Since they bake all day long, their implements get very hot. The 
oven discussed in our mishna is similar to a baker’s stove, which 
is why in both cases a distance of three handbreadths is required. 


The mishna teaches that one may not open a bakery or a dye shop 

beneath the storeroom of another, and he may not establish a cattle 

barn there. A Sage taught: If the cattle barn preceded" the store- 
room it is permitted, i.e., the barn owner is not required to move 

it. With regard to this point, Abaye raises a dilemma: Ifhe cleaned 

and sprinkled" the area, i.e., he prepared it for use as a storeroom 

but he has not yet filled it, what is the halakha? Is it considered a 

storeroom already, and therefore others may no longer put a cattle 

barn beneath it, or perhaps the halakha is that as long as it is empty 
he cannot prevent others from establishing a cattle barn? 


HALAKHA 


A person may not set up an oven - VIN DIY TY? x: One may 
up an oven in his house unless there are four cubits of 


not se 


With regard to ovens of bakers — prinmta: One may not set 
up a baker's oven in an upper story unless there is a plaster floor 


space between the oven and the ceiling that serves as the floor of 
a neighbor above. This is the halakha even if the opening of the 
oven is to its side. Similarly, one who lives on an upper floor may 
not set up an oven unless there is a plaster floor beneath it with a 
thickness of three handbreadths. A single handbreadth is sufficient 
beneath a stove if there are four cubits above it (Sma). Even when 
these precautions are observed, the owner of an oven or stove is 
liable for damage caused if a fire ensues (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 9:11; Shulhan Arukh, Hoshen Mishpat 155:1). 


A person may not open a bakery — pninm) by man ox nna x»: 
If one has a store beneath another individual’s storeroom of fruit, 
oil, or wine, he may not convert it to a bakery, a dye shop, or a cattle 
barn. Furthermore, he may not use it for any other business that 
generates heat or creates a stench. In Eretz Yisrael it is permitted to 
establish bakeries or dye shops beneath wine storerooms, but not 
barns, as the odor from a barn spoils the wine (Rambam Sefer Kin- 
yan, Hilkhot Shekhenim 9:12; Shulhan Arukh, Hoshen Mishpat155:2). 


beneath it with a thickness of four handbreadths. A baker's stove 
must be positioned on a floor three handbreadths thick (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 9:11; Shulhan Arukh, Hoshen Mishpat 
155:1). 


If the cattle barn preceded — matip na ANT Dx: If a bakery or 
cattle barn already exists and the upstairs neighbor subsequently 
decides to use his space for a storeroom, he cannot force the 
barn owner to move his operation (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 9:12; Shulhan Arukh, Hoshen Mishpat 155:2). 


Cleaned and sprinkled - ya»1) 123: If the owner of an upper story 
indicates his desire to use his space for a storeroom by cleaning 
and sprinkling the floor or by adding windows to the walls, he can 
prevent his downstairs neighbor from setting up an enterprise 
that increases heat from below. Once the downstairs neighbor 
has already set it up, the upstairs neighbor cannot force him to 
move (Rambam Sefer Kinyan, Hilkhot Shekhenim 9:13; Shulhan 
Arukh, Hoshen Mishpat 155:3 and Beur HaGra there). 
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Similarly, if he added windows" for ventilation, which demon- 
strates his intention to use it as a storeroom, what is the halakha? 
Likewise, if he establishes an enclosed veranda beneath the 
storeroom," what is the halakha? If he built an upper room" on 
top of his house for storage, what is the halakha? None of these 
questions are answered, and the Gemara declares that they shall 
stand unresolved. The Gemara cites a similar question: Rav Huna, 
son of Rav Yehoshua, raises a dilemma: If he placed dates and 
pomegranates" there, what is the halakha? Is this considered the 
start ofits use as a storeroom or not? No answer was found to this 
question either, and the Gemara declares: The dilemma shall stand 
[teiku]‘ unresolved. 


§ The mishna teaches that in truth, it is permitted in the case of 
wine but not in the case of a cattle barn. The Gemara states that a 
Sage taught: They permitted it in the case of wine" because the 
heat and the smoke improve the wine. But they did not permit one 
to establish a cattle barn, because a barn creates a bad odor. Rav 
Yosef said: This wine of ours spoils quickly, and therefore even 
the smoke of a candle also damages it. Rav Sheshet said: And 
alfalfa [ve‘aspasta]' is considered like a cattle barn in this regard, 
because it rots over time and creates a foul odor. 

If a resident wants to open a store in his 


MI SHNA courtyard," his neighbor can protest to 


prevent him from doing so and say to him: I am unable to sleep 
due to the sound of people entering" the store and the sound of 
people exiting. But one may fashion utensils in his house and go 
out and sell them in the market, despite the fact that he is not 
allowed to set up a store in the courtyard, and the neighbor cannot 
protest against him doing so and say to him: I am unable to sleep 
due to the sound of the hammer you use to fashion utensils, nor 
can he say: I cannot sleep due to the sound of the mill that you 
use to grind, nor can he say: I cannot sleep due to the sound of 
the children. It is permitted for one to make reasonable use of his 
own home. 


G E M ARA The Gemara asks: What is different in the 

first clause of the mishna, which states that 
one can prevent his neighbor from opening a store in the courtyard 
because the noise keeps him awake, and what is different in the 
latter clause, which states that one cannot protest when his neigh- 
bor performs labor that is noisy? Abaye said: In the latter clause 
we arrive at the case of one who operates in another courtyard, 
i.e., one cannot prevent activity in a separate courtyard that is con- 
nected to the alleyway in which he lives. Rava said to him: If so, 
let it teach that in a different courtyard it is permitted. Why does 
the mishna not specify that it is referring to a different courtyard? 
Rather, Rava said: 


NOTES 


He added windows — miibna na: Most commentaries agree 
with Rashi that the added windows are in the upper story, 
indicating his intention to use the space as a storeroom. He 
seeks to ventilate the area to prevent the wheat he plans to 
keep there from spoiling. Others claim that the owner of the 
lower level adds windows to allow the smoke produced by 
the barn to escape. This will reduce the annoyance caused to 
the upstairs neighbor (Rabbeinu Hananel). 


An enclosed veranda beneath the storeroom - NNAMTIDIX 
‘Wixi: Some explain that there is a veranda between the store 
and the storeroom, and the question is whether this separation 
is sufficient to disperse any source of damage from the store. 
Others contend that the question refers to a bakery built like 
a veranda: Does the increased ventilation remove any concern 
for damage? (Rabbeinu Hananel). 


Built an upper room — my ma: Rashi states that generally 
speaking, an upper story is constructed for storage, and the 
question is whether, due to the construction of the building, 
it is considered as though there is a functioning storeroom 
there. Others maintain that it is unclear whether the new story 
is meant to be used as a storeroom or for some other purpose 
(Rabbeinu Gershom Meor HaGola). Alternatively, he built an 
upper story above the top floor with the intention of mov- 
ing his utensils from the original top story and using that as a 
storeroom (Meiri). Yet others contend that this is a continuation 
of the question with regard to the veranda: What is the halakha 
if a floor was built on top of the veranda, in the event that the 
veranda itself does not provide enough space (Ramah)? 


Dates and pomegranates - iay "wan: The question here 
is whether the placing of these items in that space reveals 


LANGUAGE 


It shall stand [teiku] - 17: Various explanations have 
been offered with regard to the etymology of this term. 
One explanation is that the word is an abbreviated form of 
the word tikom, meaning let it stand. Another explanation 
is that its source is the word tik, meaning a case or pouch. 
Just as upon seeing a case or pouch one is unsure of its 
contents, so too, the word teiku is used in a situation where 
a resolution is unknown to us, as if the solution were hidden 
in a case (Arukh). Although not the literal meaning, some 
suggest that the term teiku is an allusion to an acrostic for 
the Hebrew phrase: Tishbi yetaretz kushyot va‘abayyot, or: 
The Tishbite, i.e., Elijah the prophet, will resolve questions 
and dilemmas (Tosefot Yom Tov). This is in reference to the 
tradition that when Elijah returns to announce the coming 
of the Messiah he will also reveal the solutions to outstand- 
ing halakhic difficulties. 


Alfalfa [aspasta] - kmbSDN: From the Pahlavi word aspast, 
meaning fodder for horses. 


HALAKHA 

They permitted it in the case of wine — 1777 p93: It is per- 
mitted to engage in an activity that produces heat beneath 
a wine storeroom in Eretz Yisrael, where the wine is strong 
and will not be damaged by the heat. This is prohibited in 
Babylonia, where the wine is too weak to withstand contact 
with heat. Additionally, one may not set up a cattle barn 
beneath a wine storeroom even in Eretz Yisrael (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 9:12; Shulhan Arukh, Hoshen 
Mishpat155:2). 


A store in his courtyard — a¥naw min: If one opens up a 
store or factory in his courtyard, his neighbors can prevent 
him from selling his wares there by claiming that the traffic 
of customers is disruptive. Some commentaries rule that if 
the neighbors did not protest for three years, his position 
is established and they can no longer force him to move 
(Shakh, citing Rosh). It is permitted for him to engage in 
this work in his house, even if it is noisy, provided that the 
neighbors did not protest against his activities. He need 
not wait three years to establish the right to perform this 
work. Nevertheless, the neighbors can protest at the outset. 
The Rema claims that one may do whatever he wants in his 
house, even ab initio, while the Rivash contends that the 
neighbors can complain if his actions cause them to fall 
ill (Rambam Sefer Kinyan, Hilkhot Shekhenim 6:12; Shulhan 
Arukh, Hoshen Mishpat 156:2). 


his intention to use it as a storeroom for wheat at a later 
stage. Some commentaries claim that the store will not harm 
these fruits, and the question is whether he can maintain 
that he intends to put other items there (Rabbeinu Gershom 
Meor HaGola). Others hold that the question is whether 
the store harms the dates and pomegranates themselves 
(Ri Migash). 


Due to the sound of people entering — pp23373 Dipa: Some 
commentaries write that the mishna refers to the extra sound 
in addition to the other complaints, as the main problem is the 
increased volume of traffic in the courtyard (Ramban). Others 
add that there are several reasons for the neighbor's complaint, 
including infringement on his privacy and increased noise, and 
the tanna chose just one of several examples to illustrate the 
point (Ramah). 
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Perek II 
Daf21 Amuda 


HALAKHA 


Schoolchildren — j21 ma bw nipiond: If a resident of a 
courtyard wishes to open a school to teach children Torah, 
his neighbors cannot protest by saying that the noise of 
the children will disturb them. The Ramban rules that they 
need not tolerate more than fifty students (Rambam Sefer 
HaMadaa, Hilkhot Talmud Torah 2:7 and Sefer Kinyan, Hilkhot 
Shekhenim 6:12; Shulhan Arukh, Hoshen Mishpat 156:3 and 
Sma there). 


Teachers of children should be established - www 
nipiyn yan pawiin: Schoolteachers must be set up in 
every city. A city can be placed under a ban for refusing 
to establish educators (Rambam Sefer HaMadda, Hilkhot 
Talmud Torah 2:1; Shulhan Arukh, Yoreh De‘a 245:7). 


And they bring them in at age six and at age seven - 
YAY 123 WY 123 Nix por: Children are enrolled in 
school upon the completion of their fifth year, or at the end 
of their sixth year if they are less intellectually advanced. 
The commentaries add that in any event three-year-olds 
should be taught the Hebrew alphabet in order to train 
them to read from the Torah (Rambam Sefer HaMadda, 
Hilkhot Talmud Torah 1:6, 2:2; Shulhan Arukh, Yoreh De'a 245:5, 
245:8, and in the comment of Rema). 


When you strike a child - xpd na 2: It is permitted for 
a teacher to strike a student when necessary, but he may 
not do so with cruelty. He should not use a whip ora stick, 
but a small strap (Rambam Sefer HaMadda, Hilkhot Talmud 
Torah 2:2; Shulhan Arukh, Yoreh De‘a 245:10). 


LANGUAGE 
Region [pelekh] - pa: This term, which is mentioned in 
the Bible (Nehemiah 3:9), refers to a district or a large area 
of land. Apparently, it was borrowed from the Assyrian 
word pelekh, which bears the same meaning. 


NOTES 
At the age of sixteen - Mwy ww jad: Since the students 
had to travel a lengthy distance, children were not taken to 


study, whereas teens were capable of making the journey 
(Ritva; Rashba). 


At age six and at age seven - yaw ja3 ww jaa: The age at 
which a child begins his studies is entirely dependent on 
the abilities and intellect of the child. Healthy and bright 
children begin to learn at the age of six. Less advanced 
children commence their formal studies at the age of 
seven (Ramah). 


Let him be a companion to his friends — xan nay 
man: In other words, he should not be punished or 
expelled, but left to the company of his friends who do 
read, and ultimately he too will want to read (Rashi). Alter- 
natively, by listening to his friends read he will learn from 
them. 
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In the latter clause we arrive at the case of schoolchildren" who 
come to learn Torah in his house, and this ruling applies from the 
time of the ordinance of Yehoshua ben Gamla and onward. 


What was this ordinance? As Rav Yehuda says that Rav says: Truly, 
that man is remembered for the good, and his name is Yehoshua 
ben Gamla.’ If not for him the Torah would have been forgotten 
from the Jewish people. Initially, whoever had a father would 
have his father teach him Torah, and whoever did not have a 
father would not learn Torah at all. The Gemara explains: What 
verse did they interpret homiletically that allowed them to con- 
duct themselves in this manner? They interpreted the verse that 
states: “And you shall teach them [otam] to your sons” (Deuter- 
onomy 11:19), to mean: And you yourselves [atem] shall teach, i.e., 
you fathers shall teach your sons. 


When the Sages saw that not everyone was capable of teaching 
their children and Torah study was declining, they instituted an 
ordinance that teachers of children should be established in 
Jerusalem. The Gemara explains: What verse did they interpret 
homiletically that enabled them to do this? They interpreted the 
verse: “For Torah emerges from Zion” (Isaiah 2:3). But still, who- 
ever had a father, his father ascended with him to Jerusalem and 
had him taught, but whoever did not have a father, he did not 
ascend and learn. Therefore, the Sages instituted an ordinance 
that teachers of children should be established in one city in each 
and every region [pelekh].' And they brought the students in at 
the age of sixteen" and at the age of seventeen. 


But as the students were old and had not yet had any formal educa- 
tion, a student whose teacher grew angry at him would rebel 
against him and leave. It was impossible to hold the youths there 
against their will. This state of affairs continued until Yehoshua 
ben Gamla came and instituted an ordinance that teachers of 
children should be established" in each and every province and 
in each and every town, and they would bring the children in to 
learn at the age of six and at the age of seven." With regard to the 
matter at hand, since this system was established for the masses, 
the neighbors cannot prevent a scholar from teaching Torah in the 
courtyard. 


Concerning that same issue, Rav said to Rav Shmuel bar Sheilat, 
a teacher of children: Do not accept a student before the age of 
six, as he is too young, and it is difficult for him to learn in a steady 
manner. From this point forward, accept him and stuff him with 
Torah like an ox. And Rav further said to Rav Shmuel bar Sheilat: 
When you strike a child" for educational purposes, hit him only 
with the strap of a sandal, which is small and does not cause pain. 
Rav further advised him: He who reads, let him read on his own; 
whoever does not read, let him be a companion to his friends,’ 
which will encourage him to learn to read. 


Yehoshua ben Gamla — Koni 13 ywim: Yehoshua ben Gamla 
was one of the last High Priests during the Second Temple 
period. He is mentioned by Josephus as Yehoshua ben Gamliel. 
He was appointed as High Priest by King Agrippa Il and was 
killed during the destruction of the Temple. Some authorities 
maintain that there were two individuals by this name, although 


PERSONALITIES 
way he attained his office, they nevertheless enumerated his 
achievements (see Yoma 37a). He is praised for having donated 
golden lottery cards to the Temple, as well as for his efforts 
to promote Jewish education by establishing a wide-ranging 
system of schools in every town and region, as described by 
the Gemara here. 


this is probably incorrect. While the Sages disapproved of the 
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With regard to a courtyard, the Gemara concluded that it is permit- 
ted for one to establish an elementary school to teach Torah and 
the neighbors cannot protest. The Gemara raises an objection to 
this ruling from a baraita: With regard to one member of a court- 
yard who wishes to become a doctor," a bloodletter, a weaver 
[vegardi],' or a teacher of children, the other members of the 
courtyard can prevent him from doing so. This indicates that 
neighbors can protest the teaching of children in their shared court- 
yard. The Gemara answers: With what are we dealing here, i.e., 
when can they protest his teaching children? We are dealing with 
a case of gentile children," as there is no mitzva to educate them. 
In this situation, the neighbors can protest about the noise. 


Come and hear another baraita: With regard to two people who 
are residing in one courtyard, and one of them sought to become 
a doctor, a bloodletter, a weaver, or a teacher of children, the 
other can prevent him from doing so. The Gemara answers: Here 
too, we are dealing with a case of gentile children. 


The Gemara suggests: Come and hear another baraita: One who 
has a house in a jointly owned courtyard may not rent it" to a 
doctor, nor to a bloodletter, nor to a weaver, nor to a Jewish 
teacher [sofer], nor to a gentile teacher. This indicates that one’s 
neighbors can prevent him from teaching Jewish children. The 
Gemara answers: With what are we dealing here? We are dealing 
with the scribe [sofer] of the town," who does not teach children 
but writes documents and letters for residents of the town. This type 
of work is not a mitzva, and since many people seek his services, the 
residents of the courtyard can prevent him from performing this 
job near their houses. 


§ With regard to the ordinance of Yehoshua ben Gamla, and con- 
cerning teaching children in general, Rava says: From the time of 
the ordinance of Yehoshua ben Gamla, that schoolteachers must 
be established in each town, and onward, one does not bring a 
child™ from one town to another. Rather, each child is educated 
where he resides. But one does bring them from one synagogue 
where they learn to another synagogue. And if a river separates 
the areas one does not bring the children across, lest they fall into 
the river. And if there is a bridge spanning the river one may bring 
them across the river. But if there is only a narrow bridge [ gamla]" 
one does not bring them. 


HALAKHA 


Who wishes to become a doctor - X517 nivyd waw: Ifa resi- 
dent of an alley or a courtyard wishes to become a doctor and 
see patients, or a bloodletter, or a weaver whose wares custom- 
ers come to see, or a teacher of gentile children (Rambam), or a 
teacher of subjects other than Torah (Shulhan Arukh), or a scribe 
who writes documents for the townspeople, his neighbors can 
protest about the resulting traffic. Some commentaries write that 
residents of a courtyard can protest but those of an alleyway 
cannot, unless there is already someone of the same profession 
in that alley (Tosafot). Similarly, it is not permitted for one to rent 
his residence to someone who will use it for these occupations 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 6:1; Shulhan Arukh, 
Hoshen Mishpat 156:1). 


May not rent it - ayaw? x: A resident of a jointly owned court- 
yard may not rent his house to a doctor, a weaver, a bloodletter, or 
a scribe for their professional use (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 6:1; Shulhan Arukh, Hoshen Mishpat 156:1). 


One does not bring a child — xpi» puna xd: Children should 
not be transported from one town to another for their education. 
They may be moved from one school to another within the same 
city. This is permitted even if the child has to travel a great distance, 
unless doing so requires that he cross an unsafe river (Rambam 
Sefer HaMadda, Hilkhot Talmud Torah 2:6; Shulhan Arukh, Yoreh 
Dea 245:16). 


NOTES 


With gentile children — wist nipivna: The early commentaries 
write that the same halakha applies in the case of Jewish children 
who are being taught subjects other than Torah (Rambam's Com- 
mentary on the Mishna; Rabbeinu Yona; Rashba). 


Scribe [sofer] of the town — xm 1DiD: Most commentaries agree 
with Rabbeinu Hananel that this is referring to the town scribe, 
who writes documents for its citizenry. Since his occupation does 
not involve a mitzva, the neighbors can protest against the num- 
ber of people entering the courtyard. They can have no complaint 
if he is writing a Torah scroll or other sacred writings (Ri Migash). 
According to Rashi, this refers to a teacher of the city’s youth. Since 
he establishes a large school in this location, this creates a lot of 


noise due to the great number of children (see Ramban). One 
version of the clause reads sappar, i.e., the local barber (Rabbeinu 
Gershom Meor HaGola; see Tosafot). 


One does not bring a child — xp» pona xb: One does not bring 
a child to learn in a neighboring town, even if there is a better 
teacher there (Rambam). Instead, the local community must hire 
a teacher for its town (Rashi). Some commentaries claim that this 
is the case only if there are at least twenty-five students, as Rava 
subsequently states (Josafot). Most early commentaries disagree 
and maintain that one forces the local residents to hire a teacher 
even if there are fewer than twenty-five students (see Rabbeinu 
Yona, Rashba, and Ritva). 


LANGUAGE 
Weaver [gardi] - 9173: From the Greek yépSto¢, guer- 
dios, meaning a weaver. 


Narrow bridge [gamla] - xaa: This refers to a specific 
type of bridge. A regular bridge is constructed out 
of stones or wood and can handle a normal amount 


of human or animal traffic. A gamla is comprised of 
one or several beams placed across the width of a 
narrow river. 


Log bridge 
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And Rava said: The maximum number of students for one teacher" 
of children is twenty-five children. And if there are fifty children in 
a single place, one establishes two teachers, so that each one teaches 
twenty-five students. And if there are forty" children, one establishes 
an assistant, and the teacher receives help from the residents of the 
town to pay the salary of the assistant. 


And Rava said: If there is a teacher of children who teaches a few 
subjects, and there is another who teaches more subjects than him, 
one does not remove the first teacher from his position to hire the 
second, as perhaps the other teacher will come to be negligent" 
due to the lack of competition. Rav Dimi from Neharde’a said: On 
the contrary, all the more so is it the case that he will teach™ in a 
better manner if he knows that he is the sole instructor in the place, 
as jealousy among teachers increases wisdom. The one who was 
dismissed will try to refine his skills so that he will be rehired, and this 
will prevent negligence on the part of the other teacher. 


And Rava said: If there are two teachers of children, one who 
teaches a lot of material but is not precise in his statements, and one 
who is precise but does not teach a lot of material, one hires the 
one who teaches a lot of material but is not precise. Why is this? 
Errors will be corrected by themselves, and no lasting harm will be 
caused. By contrast, Rav Dimi of Neharde’a said: One hires the 
instructor who is precise" and does not teach a lot of material, as 
once an error is taught, it is taught, and cannot be easily corrected. 


The Gemara cites a proof for the opinion of Rav Dimi of Neharde’a: 
This is as it is written: “For Joab and all Israel remained there six 
months until he had cut off every male in Edom” (1 Kings 11:16). 
When Joab came before King David after this episode, David said 
to him: 


NOTES 


The maximum number for one teacher — 1a JD: In other words, 
if there are fewer than twenty-five children, the townspeople are 
not compelled to hire a teacher (Tosafot). Most early commentaries 
disagree and say that this refers to the ideal number of students in a 
classroom, and that one cannot force a division into a smaller group 
(Ramban). Similarly, when there is a group of more than twenty-five 
students, a teacher cannot be forced to instruct it, and an additional 
teacher or aide must be hired (Rabbeinu Yona). 


And if there are forty — pya% X2% KI: Some early commentaries 

state that if there are between twenty-five and forty students an 

assistant must be hired, whereas if there are more than forty stu- 
dents a new teacher is hired (Rabbeinu Yona; Rashba). Others claim 

that a solitary teacher can be expected to teach up to forty students. 
An assistant is hired if there are between forty and fifty students, and 

another teacher is hired if there are more than fifty (Rosh). 


The maximum number for one teacher — "1a JD: The appropriate 
number of students for one class is twenty-five children. If there 
are between twenty-five and forty students, an assistant must be 
hired, paid for by the townspeople (Rema, citing Nimmukei Yosef). 
If there are more than forty students, a second teacher is hired. 
Some authorities claim that if a town lacks twenty-five students, a 
teacher is not hired (Haggahot Maimoniyyot; Rabbeinu Yeruham). 
The Nimmukei Yosef rules that a teacher must be employed even if 
there are fewer than twenty-five students (Rambam Sefer HaMadda, 
Hilkhot Talmud Torah 2:5; Shulhan Arukh, Yoreh Dea 245:15, and in the 
comment of Rema). 
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HALAKHA 


The teacher will come to be negligent - Iwyth sms: According 
to Rashi, the chosen educator will come to believe that heis so good 
that he need not make an effort, and he will become negligent. 
Others explain that if the first teacher is replaced, the new teacher 
will be negligent, as he will assume that he too will soon be replaced 
by a better teacher (She’‘iltot deRav Ahai Gaon). Yet others sugges 
hat the teacher who has been dismissed will be negligent, wil 
orget his studies, and will no longer be able to teach (Ri Migash). 


All the more so he will teach — D137 jaw bp: Rashi states that the 
eacher who remains will fear that the one who was dismissed will, 
out of jealousy, try to find fault with his teaching, and consequently 
he former will exert himself to be a better teacher. Others explain 
hat as the remaining teacher knows that an incompetent teacher 
can be fired, he will try to avoid being negligent (Rabbeinu Gershom 
eor HaGola). Yet others suggest that the teacher who has been 
replaced will work harder to be rehired (Ri Migash). 


All the more so he will teach — 5°34 paw da: Ifa town has a teacher 
of children and a more competent one arrives, the first one can 
be dismissed in favor of the second teacher, as stated by Rav Dimi 
(Shulhan Arukh, Yoreh De'a 245:18). 


One hires the instructor who is precise — 717 Yanina: If there 
are two teachers, and one of them covers a lot of material but is 
imprecise, while the other is more exact in his teaching but does 
not cover as much material, the one who is more precise is hired, in 
accordance with the opinion of Rav Dimi (Rambam Sefer HaMadda, 
Hilkhot Talmud Torah 2:6 and Kesef Mishne and Lehem Mishne there; 
Shulhan Arukh, Yoreh De'a 245:19). 
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What is the reason that you did that? Why did you kill only the 
males? Joab said to him: As it is written: You shall blot out 
the males [zakhar] of Amalek, i.e., the male descendants of 
Amalek, who descend from Edom. David said to him: But we 
read the verse as stating: “You shall blot out the remembrance 
[zekher] of Amalek” (Deuteronomy 25:19). Joab said to him: I 
was taught to read it as zakhar. Joab went and asked his child- 
hood Bible teacher. Joab said to him: How did you read this 
word to us?" The teacher said to him: I read it as zekher. The 
teacher had read it the proper way, but he failed to notice that 
his student had learned it incorrectly. 


Joab took a sword to kill him. The teacher said to him: Why do 
you want to kill me? Joab said to him: As it is written: “Cursed 
is he who does the work of the Lord with a slack hand” (Jere- 
miah 48:10)," and you taught me incorrectly. The teacher said to 
him: Leave that man to remain as cursed. This is a sufficient 
punishment; there is no need to kill me. Joab said to him: It is 
also written: “And cursed is he who keeps back his sword from 
blood” (Jeremiah 48:10). There are those who say that Joab 
killed him, and there are those who say that he did not kill him. 
In any event, this episode demonstrates that an error learned in 
one’s childhood stays with him his whole life. 


And Rava says: With regard to a teacher of children," a pro- 
fessional tree planter,’ a butcher,’ a bloodletter, and a town 
scribe," all these are considered forewarned. In other words, 
they need not be exhorted to perform their jobs correctly, as if 
they err in the performance of their duties they can be dismissed 
immediately. The principle of the matter is: With regard to 
any case where loss is irreversible, the individual is considered 
forewarned. 


NOTES 


How did you read this word to us — }OIpt JR: Most 
commentaries agree with Rabbeinu Hananel’s explanation, 
that Joab’s teacher taught him to read zekher correctly but 
the instructor was unaware that his student read it incorrectly, 
and therefore Joab retained this mistake his entire life. Others 
maintain that the teacher himself read the word as zakhar, out 
of ignorance (Ramah). This lack of diligence shows that one 
who is imprecise should not be a teacher (Maharal; Maharsha). 


A teacher of children — xpa» 11: In his commentary to trac- 
tate Bava Metzia (109a) Rashi writes that a teacher of children 
harms his charges if he teaches them an error that is never 
corrected. The early commentaries point out that Rava, who 
issued that statement, is the one who said that errors would 
eventually be discovered and corrected. They explain that if a 
teacher does not teach properly, he wastes the students’ time, 
and time is irretrievable (Tosafot). 


A professional tree planter — baw: This does not refer to 
a planter who actually destroys trees, as it is clear that this 
individual must pay for the damage he caused. Rather, it means 
one who plants in such a manner that the trees do not grow 


properly. Although this is irretrievable damage, the owner has 
no legal claim against the planter (Tosafot). 


Butcher — xnav: It is clear that if a butcher renders the ani- 
mal meat forbidden he must pay for the damage. There is an 
additional loss that might be incurred, e.g., if a host is unable 
to honor his guests properly by serving them meat, and this 
would be cause for the butcher's dismissal (Rabbeinu Yona). 


Town scribe - xm 390: Based on Rashi, this apparently refers 
toa scribe who transcribes sacred writings, e.g., those of a Torah 
scroll. Tosafot are surprised by this explanation, as if a scribe errs 
his mistake can be corrected. The early commentaries explain 
that it might refer to a case where there are too many errors to 
salvage the Torah scroll. Most commentaries agree with Rab- 
beinu Hananel that this refers to one who writes documents 
and whose imprecision might lead to considerable financial 
losses. According to the letter of the law the scribe would not 
be liable to pay in this case because he is only indirectly respon- 
sible for the loss (Tosafot; Rabbeinu Yona). Other commentaries 
suggest that this is referring to a town official, whose mistakes 
might cause a loss of public funds (Geonim). 


HALAKHA 

Cursed is he who does the work of the Lord with a slack 
hand - 771097 nax mwy W: A teacher of children is 
considered one who does the work of the Lord. If he is neg- 
ligent and does not properly track his students'development, 
or if he busies himself with other matters, he is dismissed. 
Some write that a teacher should not minimize his sleep or 
otherwise afflict himself, as that will impair his work (Ram- 
bam Sefer HaMadada, Hilkhot Talmud Torah 2:3; Shulhan Arukh, 
Yoreh Dea 245:17, and in the comment of Rema). 


A teacher of children — x19» 1p: Teachers of children, 

planters of trees, butchers, scribes of documents, and any 

other craftsmen whose errors cannot be fixed are considered 

forewarned. If they cause damage they can be dismissed 

without further warning. Nevertheless, some commentaries 

write that in practice they are discharged only if they cause 

multiple losses and have been warned (Rambam Sefer Mish- 
patim, Hilkhot Sekhirut 10:7; Shulhan Arukh, Hoshen Mishpat 
306:8, and in the comment of Rema). 
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NOTES 


One must distance fish traps from fish — nya Dra 
XTT pa XT: Rashi explains that if a fisherman intends to 
catch a particular fish, no one else may cast his net in 
the same place. Others explain that the phrase: From fish, 
means from a fish trap. The reason a trap would be referred 
to as: Fish, is that it was common practice to put one fish 
in the trap in order to attract other fish (Rabbeinu Hananel; 
see Rabbeinu Yona). Generally, one does not acquire an 
em that has not yet entered his possession, and one who 
seizes it beforehand is not considered wicked. Nevertheless, 
his principle refers only to an item that is available only on 
occasion, e.g., a found item. If one goes fishing near a place 
where another is already fishing, he is negatively affecting 
he other's steady livelihood. 


As they look around — xx» 1279": There are different 
versions and interpretations of the text here. Rashi explains 
hat a fish searches for food, and therefore one who puts 
ood in his trap will certainly catch the fish. This is not the 
case with regard to a mill, where customers freely choose 
whom to patronize. Others state that fish can see other fish 
eeding from a distance of a parasang, which attracts them. 
For this reason they are considered caught in the net of the 
first fisherman (Rabbeinu Hananel). Alternatively, if the fish 
ood is dispersed in one location, it can cause fish to migrate 
rom the place where the second fisherman has cast his net 
o the area of the first fisherman (Arukh, citing Rabbeinu 
Gershom Meor HaGola). This is considered theft (Ramban). 
Yet others maintain that this refers to scouting fish who lead 
heir school away from traps in general, including those of 
both fishermen mentioned here (Ri Migash). 


Not to allow among them - ;7»a pend Kw: Some 
commentaries write that this refers to a place where there 
is already a craftsman of that type present, and therefore 
the residents of a courtyard can agree to bar another such 
craftsman from competing with the first (Rashi; Tosafot). 
Others explain that the residents of the courtyard can 
object to allowing these craftsmen to conduct business 
there because they attract many customers, who will 
increase the traffic and noise in the courtyard. 


HALAKHA 
Toasted grain and nuts - proxy ne dp: It is permitted for a 
storekeeper to distribute toasted grain and nuts to children, 
or to reduce his prices in order to attract customers. Other 
storekeepers cannot protest this practice, in accordance 
with the opinion of the Rabbis (Rambam Sefer Kinyan, Hil- 
khot Mekhira 18:4; Shulhan Arukh, Hoshen Mishpat 228:18). 


The residents of an alleyway can compel one another — 
may m niian 92 paia: Residents of an alleyway can pre- 
vent residents of other alleyways from setting up certain 
businesses in their alleyway. If a particular craftsman was 
operating in the alleyway without protest, another resident 
of the same alleyway may set up the same type of service 
here. Nevertheless, the residents may prevent someone 
rom another city from doing so. If the outsider pays taxes 
in the town, they cannot prevent him from setting up his 
business. Some authorities write that although the first 
craftsman cannot prevent the outsider from working in 
he town, he can prevent him from working in the alleyway 
in which he is operating (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 6:8; Shulhan Arukh, Hoshen Mishpat 156:5, and 
in the comment of Rema and Sma there). 
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Rav Huna said: There was a certain resident of an alleyway 
who set up a mill in the alleyway and earned his living grinding 
grain for people. And subsequently another resident of the 
alleyway came and set up a mill next to his. The halakha is that 
the first one may prevent him from doing so if he wishes, as he 
can say to him: You are disrupting my livelihood by taking my 
customers. 


The Gemara suggests: Let us say that a baraita supports his 
opinion: One must distance fish traps from fish," i.e., from 
other fish traps, as far as the fish travels, i.e., the distance from 
which the fish will travel. The Gemara asks: And how much is 
this distance? Rabba bar Rav Huna says: Up to a parasang 
[parsa]. This indicates that one must distance himself from the 
place where another has established his business. The Gemara 
responds that this is no proof: Perhaps fish are different, as they 
look around." One fish explores the area ahead of the others, 
indicating to them where to go. Once they encounter the first 
trap they will not approach the second. 


Ravina said to Rava: Shall we say that Rav Huna spoke in 
accordance with the opinion of Rabbi Yehuda? As we learned 
in a mishna (Bava Metzia 60a): Rabbi Yehuda says: A store- 
keeper may not hand out toasted grain and nuts" to children 
who patronize his store, due to the fact that he thereby accus- 
toms them to come to him at the expense of competing 
storekeepers. And the Rabbis permit doing so. This indicates 
that according to the opinion of Rabbi Yehuda, all forms of 
competition are prohibited, which would include the scenario 
concerning the mill. 


The Gemara rejects this suggestion: You may even say that Rav 
Huna holds in accordance with the opinion of the Rabbis. The 
Rabbis disagree with Rabbi Yehuda only there, as the store- 
keeper can say to his competitor: If I distribute walnuts, you 
can distribute almonds [shiyuskei].' But here, with regard toa 
resident ofan alleyway who sets up a mill in that alleyway where 
another mill already exists, even the Rabbis concede that the 
owner of the first mill can say to him: You are disrupting my 
livelihood, as beforehand whoever required grinding came to 
me, and you have provided them with another option. 


The Gemara raises an objection from a baraita: A man may 
establish a shop alongside the shop of another, and a bath- 
house alongside the bathhouse of another, and the other 
cannot protest, because the newcomer can say to him: You 
operate in your space, and I operate in my space. 


The Gemara answers: This entire matter is a dispute between 
tanna’im, as it is taught in a baraita: The residents of an alley- 
way can compel one another" to agree not to allow among 
them" in that alleyway a tailor, a tanner, a teacher of children, 
nor any type of craftsman. They can bar outside craftsmen 
from plying their trade in that alleyway. But one cannot compel 
his neighbor, i.e., one who already lives in the alleyway, to 
refrain from practicing a particular occupation there. Rabban 
Shimon ben Gamliel says: One can even compel his neighbor 
not to conduct such work in the alleyway. Rav Huna holds in 
accordance with the opinion of Rabban Shimon ben Gamliel. 


Almonds [shiyuskei] — »ppw: The precise origin and meaning 
of this term are subject to dispute. Rashi explains that it means 
almonds, whereas elsewhere he says it means prunes. The Arukh 


LANGUAGE 
identifies this fruit as the peach, while others maintain that it 
refers to the Ziziphus jujuba, i.e., the fruit of a leafy tree with a 
large stone. 
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Rav Huna, son of Rav Yehoshua, says: It is obvious to me that 
a resident of one town can prevent a resident of another town 
from establishing a similar business in the locale of the first 
individual. But if he pays the tax’ of that first town, he cannot 
prevent him from doing business there, as he too is considered a 
resident of the town. The resident ofan alleyway cannot prevent 
a resident of his alleyway from practicing a particular trade there, 
in accordance with the opinion of the Rabbis in the baraita, and 
contrary to the opinion of Rabban Shimon ben Gamliel. 


With these conclusions in mind, Rav Huna, son of Rav Yehoshua, 
raises a dilemma: With regard to a resident of one alleyway 
protesting about a resident of another alleyway" conducting 
business there, what is the halakha? No answer was found, and 
the Gemara states that the dilemma shall stand unresolved. Rav 
Yosef said: And Rav Huna, who said that a resident of an alleyway 
can prevent another from setting up an additional mill, concedes 
with regard to those who teach children" that one cannot pre- 
vent him from working, as the Master said: Ezra instituted’ an 
ordinance for the Jewish people requiring that they establish 
one teacher alongside another teacher, to raise the standard 
of teaching. 


The Gemara challenges: And let us be concerned lest the teachers 
will thereby come to be negligent. Rav Yosef said to the Sage 
who raised this objection: 


A resident of another alleyway — KYInx 7x13 Tat: The 
question is as follows: According to the opinion of the Rabbis 
in the baraita, who maintain that one cannot prevent his neigh- 
bor from establishing his trade, is a citizen of the city who is a 
resident of a different alleyway considered a neighbor, whom 


NOTES 


or is he considered an outsider (Rashi)? Some commentaries 
explain that this refers to an individual who seeks to set up 
shop in a nearby alleyway, and the question is whether that 
is close enough to allow the neighbors to protest (Rabbeinu 
Yona; see Ramban). 


one cannot prevent from performing his trade in the alleyway, 
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Jealousy among teachers increases wisdom. 


Rav Nahman bar Yitzhak said: And Rav Huna, son of Rav 
Yehoshua, who said that townspeople can bar craftsmen who 
come from other cities, concedes with regard to perfume sales- 
men who travel from one town to another" that the townspeople 
cannot prevent them from entering their town. As the Master 
said: Ezra instituted an ordinance for the Jewish people that 
perfume salesmen shall travel from town to town so that cos- 
metics will be available to Jewish women. Since this ordinance 
was instituted on behalf of Jewish women, the Sages ruled that 
these peddlers could not be barred from entering a town. 


The Gemara continues: And this matter applies only to one 
who seeks to travel from town to town as a salesman. But if he 
wants to establish a shop, this ruling was not stated, and the 
townspeople can prevent him from doing so. And ifhe is a Torah 
scholar’ he may even establish a shop as a perfume salesman. 
This is like that incident in which Rava permitted Rabbi Yoshiya 
and Rav Ovadya to establish a shop not in accordance with the 
halakha. What is the reason for this ruling? The reason is that 
since they are rabbis, they are likely to be distracted from their 
studies should they be required to travel from place to place. 


BACKGROUND 
He pays the tax — %34133 Jw: Several sources in the 
Gemara suggest that this tax was collected in every town 
and district, and it went directly into the tax collectors’own 
pockets. For the purpose of this collection the country 
was divided into regions and each town was included in 
a specific region. 


Ezra instituted — 7pm xy: Ezra the Scribe moved to Eretz 
Yisrael in 457 BCE, where he served as a leader of the Jew- 
ish community that returned from the Babylonian exile. 
The Talmud (Bava Kamma 82a) lists ten ordinances that he 
instituted for a variety of purposes, including to improve 
the people's commitment to the Torah, to ensure modest 
behavior, and to enhance domestic harmony. This par- 
ticular ordinance, allowing competition among teachers 
of schoolchildren, is not included in that list, although it 
may be a subcategory of the ordinance requiring the public 
reading of the Torah during the week. Both ordinances 
share the common denominator of spreading the knowl- 
edge of and dedication to Torah. 


HALAKHA 
With regard to those who teach children — 171711923: A 
teacher of children is permitted to work alongside another 
teacher (Rambam Sefer Kinyan, Hilkhot Shekhenim 6:12 and 
Sefer HaMadda, Hilkhot Talmud Torah 2:7; Shulhan Arukh, 
Hoshen Mishpat 156:3 and Beur HaGra there). 


HALAKHA 


With regard to perfume salesmen who travel from one 

town to another — niwya pyan phoma: Perfume sales- 
men who travel from town to town selling their wares to 

Jewish women cannot be prevented by local residents from 

doing so, despite the fact that other kinds of merchants can 

be barred (Rema). Even perfume salesmen cannot set up a 

permanent business, and instead must travel from town to 

‘own. Torah scholars and schoolteachers are permitted to 

operate wherever they want (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 6:9; Shulhan Arukh, Hoshen Mishpat156:6, and in 

he comment of Rema). 


NOTES 

And if he is a Torah scholar — X17 paya KITE x2: It is 
permitted for a Torah scholar to set up shop to sell his 
perfumes in a place he is visiting, and he need not go door 
to door or from town to town. The commentaries note that 
this is permitted only in the case of perfume salesmen, as 
they serve Jewish women, but not in the case of other 
types of merchants (Rabbeinu Hananel; Ramah). 
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NOTES 


Basket sellers — dap: According to Rashi this refers to 
basket sellers, while others say it is referring to those who 
sell cauldrons. Some claim that the Gemara is referring to 
sellers of pots (Ramah). 


And they sell to those from outside — asap xy: Since 
people come from other towns on market days, the residents 
of that town do not have the right to prevent non-local 
merchants from selling to them. Such conduct on the part 
of visiting merchants should not be seen as competing with 
local salesmen. 


Smell his jar — 737373 ab xin: This expression is derived 
from the practice of testing wine by smelling it in a jug. 
Here it means that Rava wants Rav Adda bar Abba to test 
Rav Dimi to determine whether or not he is a Torah scholar 
as Rav Dimi claimed. 


An elephant that swallowed — yaw bop: This question 
refers to ritual purity. According to the conclusion of the 
Gemara in tractate Menahot (69a), this does not refer to an 
impure basket that was swallowed, as it is clear from the 
discussion there that the item retains its impurity. Rather, it 
refers to an elephant that ate soft willow reeds that formed 
a sort of basket in its digestive tract. The question is whether 
this is now considered a utensil that is susceptible to impu- 
rity, or whether the reeds are considered like dung, which 
cannot become impure (see Tosafot). 


HALAKHA 


They came from outside — nx sgwn: If merchants arrive 
rom another town, the local townspeople can prevent them 
rom selling their wares. They cannot prevent them from 
doing so on market days, provided that they sell only in the 
market, as opposed to going from door to door. It is permit- 
ed for salesmen who are owed money to sell as much as 
hey need to survive until they can collect the debts. Some 
commentaries write that the residents can prevent outsiders 
rom selling their products only if the prices and quality of 
heir wares are equal to those offered by the local salesmen 
(Rema). They cannot protest if the traveling salesmen offer 
ower prices or superior-quality goods (Tur, citing Tosafot 
and Rosh). This is also the halakha if the visitors are offering 
a slightly different product (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 6:10; Shulhan Arukh, Hoshen Mishpat 156:7). 


Reserve the market for him - xpw mb wp: If a Torah 
scholar wants to sell his merchandise, itis not permitted for 
other salesmen to sell their wares until he disposes of his 
entire stock (Rambam Sefer HaMadda, Hilkhot Talmud Torah 
6:10; Shulhan Arukh, Yoreh De'a 243:4 and Hoshen Mishpat 
156:5, and in the comment of Rema). 


An elephant that swallowed a wicker basket - yoaw ba 
Den 7993: If an elephant swallows a wicker basket and 
excretes it, the vessel remains susceptible to ritual impurity 
(Rambam Sefer Tahara, Hilkhot Kelim 1:7). 
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§ The Gemara relates: There were these basket sellers” who 
brought baskets to Babylonia. The townspeople came and 
prevented them from selling there. The two parties came before 
Ravina for a ruling. Ravina said to them: The basket sellers 
came from outside" the town, and they sell to those from out- 
side" the town, i.e., to guests who are not residents of the town. 
The Gemara comments: And this statement applies only on a 
market day, when people from other towns come to shop, but 
they may not sell their wares on non-market days. And even 
with regard to market days, we say so only with regard to selling 
in the market, but this halakha does not apply to circulating 
around the town. 


The Gemara further relates: There were these wool sellers who 
brought wool to the city of Pum Nahara. The townsfolk came 
and prevented them from selling it. The two parties came before 
Rav Kahana for a ruling. Rav Kahana said to them: The halakha 
is that they may prevent you from selling your wares. The wool 
sellers said to him: We have debts to collect in the city, and we 
must sell our wares in the meantime to sustain ourselves until we 
are paid. Rav Kahana said to them: Go and sell the amount 
needed to sustain yourselves until you have collected your 
debts, and then leave. 


§ The Gemara relates: Rav Dimi of Neharde’a’ brought dried 
figs on a ship to sell them. The Exilarch said to Rava: Go and 
see; if he is a Torah scholar, reserve the market for him," i.e., 
declare that he has the exclusive right to sell dried figs. Rava 
said to his student Rav Adda bar Abba:’ Go and smell his jar," 
i.e., determine whether or not Rav Dimi is a Torah scholar. 


Rav Adda bar Abba went and asked Rav Dimi a question: With 
regard to an elephant that swallowed" a wicker basket" and 
excreted it intact along with its waste, what is the halakha? Is 
the vessel still susceptible to ritual impurity or is it considered 
digested and not susceptible to impurity? An answer was not 
available to Rav Dimi. Rav Dimi said to Rav Adda bar Abba: Is 
the Master Rava, i.e., are you Rava, as you have asked me sucha 
difficult question? Rav Adda bar Abba struck him on his shoe 
in a disparaging way and said to him: There is a great difference 
between me and Rava; but I am perforce your teacher, and 
Rava is your teacher’s teacher. 


Based on this exchange, Rav Adda bar Abba decided that Rav 
Dimi was not a great Torah scholar, and therefore he did not 
reserve the market for him, and Rav Dimi lost his dried figs, as 
they rotted. Rav Dimi came before Rav Yosef to complain, and 
said to him: The Master should see what they did to me. Rav 
Yosef said to him: He Who did not delay retribution for the 
humiliation of the King of Edom should not delay His response 
to your humiliation, but should punish whoever distressed you, 
as it is written: “So says the Lord: For three transgressions of 
Moab, indeed for four I will not reverse for him, because he 
burned the bones of the King of Edom into lime” (Amos 2:1). 


PERSONALITIES 


Rav Dimi of Neharde’a - Kyy "12" 27: Rav Dimi was an 
amora from Babylonia who lived in the fourth and fifth gen- 
erations of amora’im. Although he was apparently a younger 
contemporary, Rav Yosef considered him an important Torah 
scholar, as he engaged in disputes with Abaye and Rava. Rav 
Dimi was probably a merchant. Based on the many halakhot 
cited in his name, he was also the leader of the town where he 
lived. According to Rav Sherira Gaon, Rav Dimi enjoyed a long 
life and served as head of the yeshiva of Pumbedita between 
the years 385 and 388 CE. 


Rav Adda bar Abba - X3x% 33 xx 31: This amora lived in 
Babylonia during the fourth and fifth generations of amora‘im, 
during the period of Rav Yosef. He was the outstanding student 
of Rava, although he also studied with Abaye. Reports about 
him illustrate that he was particularly sharp and expressed him- 
self pointedly in his disputes with the Sages. Little is known of 
Rav Adda bar Abbas life, although as indicated by the Gemara 
here, he apparently died young. 
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The Gemara reports that Rav Adda bar Abba died. Rav Yosef 
said: I punished him," i.e., I am to blame for his death, as I cursed 

him. Rav Dimi from Neharde’a said: I punished him, as he 

caused my loss of dried figs. Abaye said: I punished him, i.e., he 

was punished on my account because he did not exhibit the 

proper respect for me. As Rav Adda bar Abba said to the Sages: 
Instead of gnawing the bones in the school of Abaye, you would 

do better to eat fatty meat in the school of Rava, i.e., it is prefer- 
able to study with Rava than with Abaye. And Rava said: I pun- 
ished him, as when he would go to the butcher to buy a piece 

of meat, he would say to the butchers: I will take meat before 

Rava’s servant, as I am greater than he is." 


Rav Nahman bar Yitzhak said: I punished him, i.e., he was 
punished because of me, as Rav Nahman bar Yitzhak was the 
head of the kalla lectures, the gatherings for Torah study during 
Elul and Adar. Rav Nahman bar Yitzhak would teach the students 
immediately following the lesson taught by the head of the acad- 
emy. Every day, before he went in for the kalla lecture, he 
reviewed his lecture with Rav Adda bar Abba, and then he 
would enter the study hall for the kalla lecture. 


On that day Rav Pappa and Rav Huna, son of Rav Yehoshua, 
seized Rav Adda bar Abba, because they had not been present 
at the conclusion of Rava’s lecture. They said to him: Tell us how 
Rava stated these halakhot of animal tithe.’ Rav Adda bar Abba 
said to them: Rava said this and Rava said that. Meanwhile, it 
grew late for Rav Nahman bar Yitzhak, and Rav Adda bar Abba 
had not yet arrived. 


The Sages said to Rav Nahman bar Yitzhak: Arise and teach us, 
as it is late for us. Why does the Master sit and wait? Rav 
Nahman bar Yitzhak said to them: I am sitting and waiting for 
the bier of Rav Adda bar Abba, who has presumably died. Mean- 
while, a rumor emerged that Rav Adda bar Abba had indeed 
died. The Gemara comments: And so too, it is reasonable to 
conclude that Rav Nahman bar Yitzhak punished him, i.e., he 
died as a result of Rav Nahman bar Yitzhak’s statement, as the 
unfortunate event occurred just as he announced that Rav Adda 


bar Abba’s bier was on its way. 
MI S HN One whose wall was close" to the wall 
of another may not build another wall 
close to the neighbor’s wall unless he distances it four cubits 
from the wall of the neighbor. And one who desires to build a 
wall opposite the windows of a neighbor’s house must distance 
the wall four cubits from the windows, whether above," below, 
or opposite. 


G E M ARA Gemara comments: Before address- 


ing the construction of the second wall, 
one could ask: And with regard to the first man, how did he place 
his wall close to the neighbor’s wall in the first place? Rav Yehuda 
said that this is what the tanna is saying: 


One whose wall was close - ‘map nip maw yn: If one has a 
wall that is near a neighbor's wall, the neighbor may not build 
another wall parallel to the first wall unless he distances it from 
the neighbor's wall by four cubits (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 9:9; Shulhan Arukh, Hoshen Mishpat155:12). 


The windows. ..whether above - twaa ya nisin: If one has 
a window in his wall and a neighbor establishes a courtyard next 
to it (see Sma), the owner of the courtyard cannot compel the 
owner of the window to block the window. If the owner of the 


HALAKHA 


his neighbor from looking into his courtyard, he must keep it a 
distance of four cubits from the window so that the light entering 
he window is not blocked. With regard to the height of the wall, 
if the window is built into the lower part of the wall, its owner can 
orce the owner of the courtyard to raise the wall to four cubits 
above the window. If the window is built into the upper part of 
he wall, the top of the wall must be at least four cubits above 
he top of the window or four cubits below the bottom of the 
window, respectively (Rambam Sefer Kinyan, Hilkhot Shekhenim 
71-3; Shulhan Arukh, Hoshen Mishpat 154:21). 


courtyard wants to build a wall opposite the window to prevent 


NOTES 

| punished him - mawy KK: Tosafot explain that each 
of the Sages who said this feared that what Rav Adda 
bar Abba did to him caused his premature death. The 
Talmud states elsewhere (Shabbat 149b): With regard 
to anyone who causes another to be punished on his 
account, they do not bring him within the partition of 
the Holy One, Blessed be He. 


As lam greater than he is — 7372 KIDY KINT: The later 
commentaries are surprised at this comment. As Rav 
Adda bar Abba himself said earlier: Rava is your teacher's 
eacher, how could he say that he was greater than him? 
Some explain that Rav Adda bar Abba meant that he is 
greater than Rava's servant. He acted inappropriately 
because the servant represented Rava (Riaf). 


Whether above - twa pa: According to Rashi, the 
erms above and below refer to the height of the wall 
relative to the windows. It means that one must build 
he wall either four cubits higher than or lower than the 
window, as he must take care that the top of the wall 
measures more than four cubits from the level of the 
window to preclude him from being able to look inside 
the window from the wall. Others write that the terms 
above and below refer to the position of the window in 
the neighbor's house, so that it is understood to mean: 
Whether the windows are built into the upper or lower 
part of the wall. In the former case, the new wall must 
be built to a maximum height of four cubits lower than 
the window, and in the latter case, toa minimum height 
of four cubits higher than the window (Rambam’s Com- 
mentary on the Mishna; see Tosefot Yom Tov). 


BACKGROUND 


Animal tithe — maza Wy: On three occasions each 
year, the owner of a herd of kosher animals was required 
to gather into an enclosure all the animals born dur- 
ing the preceding period, and to let them out one by 
one. These animals were passed “under the rod” of the 
shepherd (see Leviticus 27:32), and every tenth animal 
was marked with red paint to indicate that it was conse- 
crated. These animals were consecrated as animal tithe. 
If the animal was fit to be sacrificed, it was brought to 
the Temple and sacrificed in a manner similar to that of 
a peace-offering. Its blood was sprinkled on the altar, 
and its meat was eaten by its owner, but not by the 
priests. The halakhot of animal tithe are enumerated in 
tractate Bekhorot. 
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Wall juxtaposed to neighbor's wall according to the geonim 
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Wall juxtaposed to neighbor's wall according to the Rambam 
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They taught this only if he builds alongside the wall of a 
garden - 79 bpia Kby w x: A wall may not be placed 
alongside a neighbor's wall of a garden or a courtyard in a 
new town, where the ground has not yet been strengthened 
by people walking on it. In a situation where the ground has 
been strengthened by people walking on it, e.g., next to the 
wall of a courtyard of an old town constructed at least sixty 
years ago, it is permitted to build a wall close by (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 9:9; Shulhan Arukh, Hoshen 
Mishpat 1551213, and in the comment of Rema, and Shakh 
and Beur HaGra there). 
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One who comes to place a wall close to his neighbor’s wall may 
place that wall close to the neighbor’s wall only if he distances his 
wall four cubits from the existing wall. Accordingly, the mishna 
is discussing one constructing a wall close to his neighbor’s wall 
the first time. Rava objects to this explanation: But the mishna 
teaches: One whose wall was near the wall of another," which 
indicates that there had already been a wall there. 


Rather, Rava said that this is what the mishna is teaching: In 
a case of one whose wall" was near the wall of another? at a 
distance of four cubits and it fell, he may not place another 
wall close to his neighbor's wall unless he distances the wall four 
cubits from it. What is the reason that this distance must be 
observed? The reason is that walking here benefits there, i.e., 
the ground is strengthened by people walking on the land in the 
area between the walls. 


Rav says: They taught that one must leave a space of four cubits 

between his wall and that of his neighbor only if he builds it along- 
side the wall of his neighbor’s garden, ™ where people do not 

usually walk due to the seeds. But with regard to the wall of a 

courtyard, where people walk, ifhe comes to place his wall close 

by, he may place it close by. By contrast, Rabbi Oshaya says: 

With regard to both the wall of a garden and the wall of a court- 
yard, if one comes to place his wall close by, he may not place his 

wall close by. 


Rabbi Yosei bar Hanina said: And the two amora’im do not 
disagree, as they are referring to different cases. This statement of 
Rav is referring to an old city, whose ground is well trodden and 
stable, and that statement of Rabbi Oshaya is referring to a new 
city, where even the wall of a courtyard requires walking on its 
adjacent ground to strengthen it. 


But the mishna teaches, one whose wall was near the wall 
of another — ang ivan bnisd pap nia mgwa NM: Another 
version of the text here simply reads: What is another? In other 
words, the mishna states that one may not build another wall, 
which indicates that one was built there already. 


This is what the mishna is teaching, one whose wall - »377 
ini AW map: The early commentaries discuss at length 
the meaning of Ravas explanation of the mishna, as there are 
variant readings of the text. According to Rashi, this refers to 
one who has a wall situated four cubits from his neighbor's 
wall and it collapses. When the owner rebuilds his wall, he 
must distance it four cubits from his neighbor's wall and is not 
permitted to move it any closer. The commentaries explain that 
his is a novel ruling, as one might have thought that since a 
wall stood there previously, the ground has been sufficiently 
rampled on and requires no further strengthening. Neverthe- 
ess, the wall may not be built any closer to the neighbor's wall 
han the previous one was (Rabbeinu Tam, Sefer HaYashar). 

Rabbeinu Hananel also cites this version of the text but 
suggests a different explanation: If one’s neighbor's wall col- 
apsed, one may not build his wall within four cubits of where 
he neighbor's wall stood, because if the neighbor later wishes 
o rebuild his wall, he will be forced to move it away from its 
original location. 

The term: And it fell, does not appear in certain versions of 


the Gemara. That version of the text has also been explained in 
different ways. According to some commentaries, the Gemara 
is referring to a case where the wall was already built, with 
permission, at less than four cubits from one’s neighbor's wall, 
and he now seeks to build an additional wall parallel to the first 
one. The mishna rules that the second wall must be placed at 
a distance of four cubits from the first wall, to allow people to 
walk easily between those walls, as the walking on the ground 
between these walls will strengthen the walls of the neighbor 
(Rav Hai Gaon; Ramah). 

Alternatively, this refers to a case where a wall was posi- 
tioned perpendicular to the neighbor's wall, and as the width 
of the wall takes up little space, there is no concern that 
people are unable to walk there. The owner of that wall now 
wishes to build an additional wall parallel to his neighbor's wall, 
in which case he is obligated to distance the new wall four 
cubits from his neighbor's wall (Rabbeinu Hananel; Ri Migash; 
Rambam’s Commentary on the Mishna). The Ri Migash and 
the Meiri provide other interpretations based on this version 
of the text. 


The wall of a garden — 733 bia: Since seeds are planted 
there, the ground is not trampled down on the inner side but 
only on the outer side of the wall. Therefore, the neighbor 
may not build a wall that will prevent people from walking 
on that side (Rashi). 
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wall must be high enough so that one cannot peer into the window 
and see into the window; concerning the requirement ofa distance 
below, the wall must be low so that he will not be able to stand on 
top of it and see into the window; and concerning the requirement 
of a distance opposite, one must distance the wall from the win- 
dows so that it will not darken his neighbor’s house by blocking 

the light that enters the house through the window. 


own bars yx xow xayy The Gemara analyzes this statement: The reason that distance is 

- |ppoy XDI K7 xd xv required opposite the window is so that he will not darken his 

A Tl emman Neighbor's house by blocking the light that enters the house through 
the window, but it is not due to the fact that walking will strengthen 
the ground. The Gemara answers: With what are we dealing here? 
We are dealing with a wall that is positioned to the side," i.e., per- 
pendicular to the wall with the window in it, and therefore it blocks 

the light from entering the house through the window but does 

not prevent walking along the length of the neighbor's wall. 


"YT xa 


32 PURT MAN NI” VAN 27793) The Gemara asks: And how far" must one distance his wall if it is 
yon an xdns INTJ perpendicular to the other wall? Yeiva, the father-in-law of Ashyan 
: «Tyas gaye, bar Nidbakh, says in the name of Rav: As much as the full width 
of the window." The Gemara asks: But why is this sufficient? Can’t 
he still peer into" the window if he is that close? Rav Zevid says: 
This is referring to one who slopes his wall, i.e., he fashions an 
incline on the upper surface of the wall so that he will not be able 
to stand on top of it and look through the window. 
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KUP sy INN YIN:PAPN NT) The Gemara asks: But didn’t we learn in the mishna that one must 
DMT FW [ND TI MN CD keep the wall four cubits away from the window? The Gemara 
‘ A ~ T answers: This is not difficult; here, he builds the wall on one side 
of the window, whereas there, in the mishna, he builds walls on two 
sides™ of the window. In the latter case, if he builds the walls any 
closer he will block the light from entering the house through the 

window even if they are perpendicular. 


- nyman ja bnisa nxi:ynwxn The Gemara suggests: Come and hear a further difficulty from 
ny api Kp ID nian yas the mishna below with regard to the claim that the requisite gap 
bax obi own KAYU oben between the walls is for the purpose of walking, as the mishna 
fae Ge "r=" " = teaches: And one must distance his wall four cubits from a roof 
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aS Sa an eet “gutter so that his neighbor can lean a ladder in the empty space 
MT NSW yma ~|2?PY to clean and repair the gutter. The Gemara analyzes this statement: 
nN) Sonne NP NINIT kw own The reason this distance is required is due to the fact that he will 
, “spin be able to lean a ladder, but it is not due to the fact that walking 
~ will strengthen the ground. The Gemara answers: With what are 
we dealing here? We are dealing with a sloping roof gutter, which 
protrudes beyond the boundary of the wall. As in this case, if the 
reason for distancing the wall is due to walking, one can walk back 
and forth beneath it. Nevertheless, a distance of four cubits from 

the roof gutter is required so that repairs can be performed. 


HALAKHA 
That is positioned to the side — 1¥7 pa x33: One who buildsa There he builds on two sides - nimy Aw x3: One who 
wall next to his neighbor's window must distance the structure builds two walls perpendicular to a neighbor's window must 
one handbreadth from the actual window, not the frame. The allow four cubits of space between the walls, with the width of 
top of the wall must be raised so that it is four cubits above the the window included in the four cubits of space (Sma; Shakh). 
top of the window or altered to prevent anyone from standing Others claim that the width of the window is not included in the 
atop it and peering into the window. The Rosh and Tur rule requisite four cubits (Tur). Should the owner of the walls wish 
that both precautions must be observed (Rambam Sefer Kinyan, to lay a cover over them, he must distance the cover four cubits 
Hilkhot Shekhenim 7:4; Shulhan Arukh, Hoshen Mishpat 154:22). from the wall with the window so that it does not block the 
sunlight (Rambam Sefer Kinyan, Hilkhot Shekhenim 7:5; Shulhan 
Arukh, Hoshen Mishpat 154:24). 


BACKGROUND 


Above - twa: 


Wall obscuring one’s view through the window 


Below — poyn: 


Wall low enough to prevent one standing on it from peering into the window 


NOTES 
And it is taught with regard to this — aby ’ami: It can be 
assumed that the baraita complements rather than dis- 
putes the mishna. In other words, it is teaching that there 
are cases where more than four cubits are necessary, or 
where fewer are required to prevent an invasion of privacy 
or the blockage of light (Rashi; Ramban). 


And how far — 77331: Some commentaries claim that this 
question and answer are not stated by the Gemara, as the 
measure of the width of the window is later challenged 
based on the mishna. Rather, Yeiva himself posed the ques- 
tion and provided the answer (Josafot; Rabbeinu Yona). 


As the full width of the window — rion am Kona: An 
alternative version of the text reads: The full width of the 
window, a handbreadth (Rabbeinu Hananel). Other com- 
mentaries claim that any amount of distance is sufficient, 
provided that the sunlight is not blocked. Some say that this 
is a cubit (Ri Migash), while others maintain that he must 
distance the second wall from the first by an amount of 
space that is equal to the width of that particular window, 
whether that is a large or small amount (Meiri). 


But can't he peer into - yx Kbm: Even though he raises 
the wall so that he cannot peer into the window from close 
up, he can still see into his neighbor's house from the top 
of his wall (see Rashi and Rabbeinu Yona). 


There on two sides — ninn nwn qa: If he builds walls 
on either side of the window, he will greatly diminish the 
available light. With regard to the measure of four cubits, 
some commentaries write that one wall must be one hand- 
breadth from one side of the window while the other wall 
must be four cubits from the other side of the window 
(Rabbeinu Yona). Rabbeinu Hananel explains that if he 
builds walls on two sides of the window, both walls must 
be four cubits from it. The Rambam understands that the 
wall-to-window distance for both walls combined must 
be four cubits. 
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— nos 
So that he can lean - 4p7it xW *13: The early commentaries 
ask what right the owner of the gutter has to compel his 
neighbor to leave four cubits of empty space for his usage. 
Some claim that this is referring to a case where he bought 
or was granted the right to use the area from the neighbor. 
Consequently, the discussion focuses on the measure of the 
area that must be kept clear (Tosafot). Alternatively, the case 
involves two brothers who divide up a courtyard. Although 
the Gemara on 7b states that neither has the right to place 
a ladder, if they divide the courtyard according to value 
and one builds a wall, he will prevent the other from using 
the gutter (Ramban). Others contend that as the neighbor 
allowed him to construct a gutter through which water runs 
into his courtyard, he is obligated to grant him the necessary 
space for a ladder to service that gutter (Rabbeinu Gershom 
Meor HaGola; Ri Migash). 


LANGUAGE . 
Small date trees [talei] - Oyen: The common name for date 
trees is diklei. The term ta‘aley apparently refers to young date 
trees. It is likely from the Akkadian talu, palm tree. 
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MISHN 


that a mongoose’ will not be able to jump from the ladder 
to the dovecote and devour the birds. And one must distance 
his wall four cubits from a roof gutter,” so that the neighbor 


One must distance his ladder" four 
cubits from a neighbor’s dovecote so 


can lean" a ladder in the empty space to clean and repair the 


gutter. 


meet DW aT KYI PIANA Kh 19] 
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G E M ARA Let us say that the mishna is not in 


accordance with the opinion of Rabbi 


Yosei, as, if it were in accordance with the opinion of Rabbi 
Yosei, doesn’t he say with regard to planting a tree next to a 


neighbor's cistern: This one digs within his land, and that one 
plants within his land, and neither individual need consider 
what is happening in the property of the other? 


OS DN NT YD DT KDI yo 
TA aN TY NTS I1 PTB 
PIT NDT AMPA yaa D DT 
yop ng wary P? naay TTT 
IVA VDDD IITA IAT NIT NT) 

NOK PPPIA KON NNK NNI 


The Gemara answers: You may even say that the mishna follows 
the opinion of Rabbi Yosei, as didn’t Rav Ashi say: When we 
were studying in the study hall of Rav Kahana, he would say 
to us that Rabbi Yosei concedes with regard to his arrows," i.e., 
he concedes that one must distance himself if his actions will 
cause damage to his neighbor. Here too, sometimes when he 
places the ladder, the mongoose might be sitting in a hole and 


will immediately jump up and climb the ladder to the dovecote. 
The Gemara challenges: But that is indirect damage, as he is not 
the immediate cause. Rav Tovi bar Mattana said: That is to say 
that it is prohibited to cause even indirect damage." 


nat sen man ay ma AD a7 
[talei],' and 


The Gemara relates: Rav Yosef had certain small palm trees 


_ BACKGROUND _ 


Mongoose - 1123: A mongoose is a thin, short-legged animal 
with a pointed nose. Its body is roughly 65 cm long, and it has 
a long and hairy tail about 45 cm in length. The coat of the 
mongoose is grayish and its legs are black. A mongoose that 
enters a bird coop is likely to kill many birds. Its flexible body 
enables it to climb ladders and to jump long distances despite 
its short legs. 


Egyptian mongoose 


- HALAKHA © 


One must distance his ladder — oron DY ppa: One must 
distance his ladder from his neighbor's dovecote, in order to 
prevent a mongoose from climbing the ladder and entering 
the dovecote to eat the chicks (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 9:7; Shulhan Arukh, Hoshen Mishpat 155:16). 


And one must distance his wall...from a roof gutter — 
nyman mhnir NNI: If one wishes to build a wall next to that 
of his neighbor's house, he must distance it four cubits from 
the gutter to allow the neighbor enough space to lean a ladder 
against the house so that he can repair the gutter (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 9:8; Shulhan Arukh, Hoshen 
Mishpat 155:17). 


Rabbi Yosei concedes with regard to his arrows — 'pi 37 ti 
pT 3A: If one's actions in his courtyard will cause imme- 
diate damage to his neighbor's property, he must distance 
himself to avoid causing damage. Even Rabbi Yosei accepts 
this principle (Rambam Sefer Kinyan, Hilkhot Shekhenim 10:5; 
Shulhan Arukh, Hoshen Mishpat 155:31-32). 


It is prohibited to cause indirect damage - HDX ppa Kay: 
One may not cause damage to another even if he will not 
be required to pay compensation for causing damage. The 
halakhic authorities dispute whether this prohibition applies 
by Torah law or by rabbinic law (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 5:1; Tur, Hoshen Mishpat 378, 397). 
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bloodletters would come and sit beneath them and perform their 
work there, and crows would come, eat the blood, and fly up to 
the palm trees and damage the dates. Rav Yosef said to the blood- 
letters: Remove these crowing birds™ from here, i.e., leave in 
order to avoid further damage. Abaye said to him: But it is an 
indirect action, as the bloodletters themselves are not damaging 
the dates. Rav Yosef said to him that Rav Tovi bar Mattana said 
as follows: That is to say that it is prohibited to cause even indirect 
damage. 


Abaye said to Rav Yosef: But they have established an acquired 
privilege to use that particular spot for their work. Rav Yosef 
replied: Doesn’t Rav Nahman say that Rabba bar Avuh says: 
There is no acquired privilege of use in cases of damage," i.e., 
an established situation may not be allowed to continue in the 
event that damage results. Abaye inquired further: But wasn’t it 
stated with regard to that statement of Rav Nahman that Rav 
Mari said it is referring specifically to smoke, and Rav Zevid 
said it is referring to a bathroom?" In other words, this principle 
was stated specifically in the context of damage caused by these 
substances. Rav Yosef said to him: For me, as I am sensitive," 
these are like smoke and a bathroom to me, which is why I have 


the right to demand that the bloodletters leave. 
One must distance a dovecote" fifty cubits 


MI S H N from the city" to prevent doves from eating 


seeds in the town. And a person should not establish a dovecote 

within his own property unless he has fifty cubits in each direc- 
tion between the dovecote and the edge of his property. Rabbi 

Yehuda says that one must have surrounding the dovecote the area 

required for sowing four kor of seed® on each side, which gener- 
ally extends as far as a dove flies in a single flight. And if one 

bought the dovecote with the land, he has the acquired privilege 

of its use even if it has surrounding it only the area required for 
sowing a quarter-kav of seed [beit rova] around it, and he need 

not remove it from there. 


NOTES 


Remove these crowing birds — "pri? 4 apa: The commen- 
aries note that Rav Yosef did not protest the bloodletters' use of 
he location for their activity. Rather, his complaint concerned 
he crows that came to his trees (Tosafot). Based on the con- 
ext, he apparently did not protest the loss of the fruit to the 
crows, either through consumption or pecking, as an acquired 
privilege to use property is not negated even if the use causes 
monetary loss. Instead, Rav Yosef was expressing revulsion at 
he bloodied fruit and the noise of the crows (Ritva). 


There is no acquired privilege in cases of damage - npin px 
ppd: Some commentaries claim that not only is there no right 
based on acquired privilege, but even if one has conclusive 
proof that the neighbor waived his rights, this is disregarded. 
The reason is even if the one using the property bought the 
rights to use it in this manner from the owner, the latter can 
ater claim that he had thought he would be able to tolerate 
he damage, but now realizes that he cannot (Josafot, cit- 
ing Rabbeinu Tam). Others maintain that a conclusive proof 
is effective (Ramban). Some commentaries claim that if 
he neighbor performed an act of acquisition recorded in a 
document, he cannot renege. The early commentaries further 
dispute whether uninterrupted possession of three years is 
effective to establish an acquired privilege (see Ramah and 
Ri Migash). 


To a bathroom — pai m33: According to Rashi this refers to 
outhouses that were not fully enclosed and that were situated 
in fields (see Tosafot). Other commentaries claim that the issue 
is not dependent on whether or not it was enclosed, but on 
whether it produces an intolerable odor. 


For me as | am sensitive — XN KPIKT rp: The commen- 
taries infer from here that the principle that there is no acquired 
privilege of use in cases of damage does not apply exclusively 
to damage caused by smoke and bathrooms. Rather, these are 
merely examples of damage that people cannot tolerate (Rab- 
beinu Hananel). The Rambam apparently concurs. The early 
commentaries explain that while it is generally presumed that 
if one does not protest a matter he is considered to have con- 
sented to it, with regard to circumstances that induce suffering, 
there is no need to protest, as their unpleasantness is evident. 
It is assumed that one is merely waiting for an opportunity to 
complain (Rabbeinu Yona). 


A dovecote fifty cubits from the city - pwan vya p gaiw 
mats: Rashi explains that the doves eat garden seeds. Alterna- 
tively, the birds devour the grains and seeds that are laid out 
to dry on the town’s rooftops (Tosafot). 


HALAKHA 

Remove these crowing birds — 1ip1ip 1519x: If one’s occu- 
pation involves blood or carcasses that attract crows, which 
disturb the neighbors with their noise, the neighbors can 
force him to relocate. This is the halakha if a neighbor is elderly 
or ill, if the crows sully the fruit on the courtyard trees with 
blood, or if a neighbor is sensitive. In this case one applies 
the principle that there is no acquired privilege of use if it 
causes damage (Rambam Sefer Kinyan, Hilkhot Shekhenim 
11:5; Shulhan Arukh, Hoshen Mishpat155:39). 


There is no acquired privilege in cases of damages - 
ppd PIN prs: In most cases where one causes damage to 
his neighbor, if the neighbor permits the activity to continue 
or if he assists him in performing that activity, he has legally 
waived his rights to protest. Nevertheless, there are certain 
situations in which this principle does not apply. Constant 
smoke that is blown into a courtyard by a typical wind, an 
exposed bathroom, dust, and shaking of the ground are 
examples in which the neighbor is not considered to have 
waived his rights, notwithstanding his apparent consent 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 11:4; Shulhan Arukh, 
Hoshen Mishpat 155:34—39). 


One must distance a dovecote - Jawn ny pp nya: A dove- 
cote must be kept a distance of fifty cubits from the city. 
Furthermore, one may set up a dovecote in his field only if it is 
fifty cubits away from settled areas in all directions. Neverthe- 
less, if one bought a dovecote he need not move it even in 
the absence of this space, as he retains the privilege of use 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 6:9; Shulhan 
Arukh, Hoshen Mishpat 155:24). 


BACKGROUND 
Area...for sowing four kor of seed - pria Nya ma: 
A beit kor is the area of land in which one would sow one 
kor, or thirty sea, of grain. The amount of land required for 
one sea is fifty cubits by fifty cubits, i.e., 2,500 square cubits. 
A beit kor is therefore an area of 75,000 square cubits, which 
is approximately 18,750 sq m. 
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HALAKHA 


One may spread out traps for doves only if at 
a distance — m7 JD Ox wre Od pawa potia pre 
piny: The Sages prohibited setting dove traps in a 
settled area because the birds that are there are 
assumed to belong to people. A trap may be set 
only if it is at least four mil from a town. Some com- 
mentaries write that dove traps must be placed 
four mil away from the settled area, but if there are 
vineyards in the vicinity no traps may be spread 
out even within a distance of one hundred mil, as 
doves will travel a great distance by stopping at 
he vineyards (Tur). Traps may not be spread out 
even near dovecotes that belong to gentiles, ones 
hat are ownerless, or ones that belong to the one 
setting the traps, as birds belonging to others may 
be caught as well (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 6:8; Tur, Hoshen Mishpat 370). 


Issues a claim on behalf of a buyer — nips payiv: 
f one bought an item that is located next to a 
neighbor and that item causes the neighbor dam- 
age, it is assumed that the neighbor had previously 
waived his rights, and one may use the item. It is 
even permitted for him to repair it in the event 
that it is broken (Shu/han Arukh, Hoshen Mishpat 
155:24). 


LANGUAGE 
Traps [neshavin] — paw): Similar to the Arabic term 
wai, ‘anshaba, which is used to indicate trapping 
in a net. 


Ris — D: A shortened form of the Persian asprēs, 
meaning stadium or place where horses are raced. 
The length of a ris is calculated in different sources 
as the distance an arrow can fly, 266 cubits or 
between 133 and 152 m (see Arukh). This is slightly 
more than one eighth of a mil, as a mil is two thou- 
sand cubits. A variation of this term is rus, whose 
Hebrew letters have the numerical value of 266, the 
number of cubits in a ris. 


Balcony [gezuztra] - xwa: From the Greek 
#Ewortpa, exostra, meaning a balcony or an area 
that protrudes from a building. 
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G E M A The Gemara asks: Must one distance a dove- 

cote only fifty cubits from the city and no 
more? Is that as far as one can expect a dove to fly? And the Gemara 
raises a contradiction from a mishna (Bava Kamma 79b): One may 
spread out traps [neshavin] for doves only if this was performed at 
a distance" of at least thirty ris,' or four mil, which is eight thousand 
cubits, from any settled area," to avoid catching birds that belong to 
another. Apparently, doves fly a distance of thirty ris, whereas the 
mishna here states fifty cubits. 


Abaye said: Doves do fly great distances, which is why one must 
avoid catching others’ birds by keeping traps thirty ris away from 
settled areas. But as they eat along their way, their stomachs are filled 
after a distance of fifty cubits, at which point they will do no more 
damage to seeds. The Gemara asks: And do they fly only thirty ris 
and no more? But isn’t it taught in a baraita: And in a settled area, 
one may not spread out a trap even if the area under his control 
extends as far as one hundred mil in each direction? Rav Yosef says: 
That baraita is referring to a settled area of vineyards, i.e., a contigu- 
ous region of vineyards and gardens. In that case the doves pass from 
place to place even over a great distance. 


Rava said: The baraita is referring to a settled area of dovecotes, i.e., 
where many dovecotes are distributed. The Gemara asks: And accord- 
ing to Rava, let the tanna derive that one may not establish a new 
dovecote there due to the other dovecotes themselves, as he will trap 
doves belonging to others. The Gemara answers: If you wish, say that 
this is referring to his own dovecotes. And if you wish, say it is refer- 
ring to the dovecotes of a gentile,’ whose property one is not obli- 
gated to protect from harm. And if you wish, say it is referring to 
ownerless dovecotes. 


§ Rabbi Yehuda says that one must have surrounding the dovecote 
the area required for sowing four kor of seed on each side, which is 
as far as a dove flies in a single flight. And if one bought the dovecote 
with the land, he has the acquired privilege ofits use. Rav Pappa said, 
and some say it was Rav Zevid: That is to say that a court issues a 
claim on behalf of a buyer," and issues a claim on behalf of an heir. 
This is referring to the halakha of taking possession. If one has been 
physically in possession of an item for a period of time, generally three 
years, this serves as proof that he is in fact the legal owner. This pos- 
session must be accompanied by a claim of how one acquired the item; 
he cannot simply state that no one protested his possessing the item 
for three years. Rav Pappa is saying that the court will lodge a claim 
on behalf ofa buyer or heir that they acquired the item from someone 
who was the owner, just as here the court assumes that the previous 
owner of the dovecote came to an agreement with his neighbors that 
he may use it. 


The Gemara asks: Why is it necessary for Rav Pappa to state this 
halakha? We already learn this with regard to an heir (41a): In the 
case of land that comes as an inheritance, one is not required to 
make a claim as to how the land came into his benefactor’s possession 
when one’s ownership of the land is challenged. The Gemara answers: 
It was necessary for him to state this halakha with regard to a buyer. 
The Gemara asks: With regard to a buyer as well, we learn this in a 
mishna (60a): If one bought a courtyard in which there are projec- 
tions and balconies [ugzuztraot]' extending into the public domain, 
this courtyard retains its presumptive status, i.e., the owner has 
the acquired privilege of their use, and the court does not demand 
their removal. 


NOTES 


And if you wish say it is referring to dovecotes of a gentile - 
BT NOX DYKE: The early commentaries write that this answer 
is valid even according to those who maintain that it is prohibited 
to steal from gentiles. The reason is that in a case that does not 
involve outright theft, e.g., trapping doves, which are not associated 
exclusively with a single owner like other animals, taking the item is 
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prohibited by a rabbinic ordinance, which the Sages did not apply in 
the case of a gentile. The reason is that gentiles themselves do not 
consider this theft, so there is no profanation of God's name involved 
in taking the item. According to those commentaries who claim that 
this kind of theft from a gentile is prohibited, the Gemara provides 
the alternative answer that the doves are ownerless (Ritva). 
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The Gemara answers: It was necessary for the tanna of the mishna 
to state this halakha in both cases, as, if he had taught us this only 
there, in that mishna, one might have said that it applies specifically 
with regard to a protrusion or a balcony that extends into the 
public domain, as one can say that perhaps it is a case where the 
seller had drawn back into his own land before adding the projec- 
tions and balconies, and they in fact do not extend into the public 
thoroughfare. Alternatively, perhaps the public waived their right 
to him and allowed him to place them over the common area, as 
otherwise they would have protested. But here, where he causes 
damage to private individuals, one might have thought that the 
buyer does not have a privilege of use, and therefore the mishna 
teaches us otherwise. 


And if he had taught this only in the mishna here, one might say 
that since the party potentially suffering damage is an individual, 
the owner of the dovecote appeased his neighbor by paying him 
to permit him to construct it. Alternatively, the neighbor might 
have waived his right to him. But in a case where damage is caused 
to the public, one might argue: Whom did he appease," and who 
yielded to him? Consequently, one might say that the purchaser 
does not retain the privilege of use. Therefore, it is necessary for 
the tanna to state the halakha in this case as well. 


§ The mishna teaches that if one bought the dovecote with the 
land, he has the acquired privilege of use. The Gemara asks: But 
doesn’t Rav Nahman say that Rabba bar Avuh says: There is no 
acquired privilege of use for cases of damage? Why should he 
retain his acquired privilege of use when his doves cause damage? 
Rav Mari said: Rav Nahman’s statement is referring specifically to 
smoke, which causes serious damage, and that is why it overrides 
an acquired privilege. Rav Zevid said: It is referring to a bathroom, 
whose odor is particularly strong. 


MI S HNA With regard to a dove chick [nippul]' that 


was found! within fifty cubits of a dove- 
cote, it belongs to the owner of the dovecote. If it was found 
beyond fifty cubits from a dovecote, it belongs to its finder. In a 
case where it was found between two dovecotes, if it was close to 
this one, it belongs to the owner of this dovecote; if it was close 
to that one, it belongs to the owner of that dovecote. Ifit was half 
and half, i.e., equidistant from the two dovecotes, the two owners 
divide the value of the chick. 


HALAKHA 


A dove chick that was found — KYT bia: Ifa chick is found 
within fifty cubits of a dovecote, it belongs to the owner of that 
dovecote. If it is found beyond fifty cubits from a dovecote, it 
belongs to the finder. If it is found between two dovecotes it 
belongs to the owner of the closer one; if it is found exactly in 
the middle, its value is divided between them. These halakhot 


apply when the two dovecotes have roughly the same number 
of birds. If one dovecote contains many more doves than the 
other, the bird belongs to the owner of the larger dovecote, 
even if it is farther away (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 15:18; Shulhan Arukh, Hoshen Mishpat 260:8). 


NOTES 

But the public, whom did he appease - 55 x72 may bax: 
He certainly is unable to compensate every individual mem- 
ber of the public (Rabbeinu Gershom Meor HaGola). Rashi 
writes that there is no one individual who can accept pay- 
ment from him to allow him to build in the public domain, or 
who can waive the common rights to the space. Others claim 
that only the seven town Elders can sell or yield this right on 
behalf of the town, and these people gather together on rare 
occasions (Tosafot; see 60a). 


LANGUAGE 

A chick [nippul] — hip: According to Rashi this means a chick. 
Some commentaries claim that it refers specifically to a dove 
chick. In contrast to a chicken and a young duck, which are 
able to walk on their own soon after hatching, a dove chick 
is completely immobile and is like a nefel, a stillborn. Others 
suggest that the term derives from the fact that it fell [nafal] 
from its nest (Arukh). 
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HALAKHA 


Majority but proximate - 31171 319: By Torah law one follows 
both proximity and the majority. When these considerations 
conflict, one follows the majority (Rambam Sefer Nezikin, 
Hilkhot Rotze‘ah UShmirat HaNefesh 9:7; Tur, Yoreh De‘a 129 
and Hoshen Mishpat 259). 


There might be another that is larger — VINX KD KT 
WDT: Although the Torah states that in the case of a mur- 
der victim whose murderer is unknown the closest town 
must bring the heifer whose neck is broken, this obliga- 
tion is imposed on a more distant town if its population is 
greater (Rambam Sefer Nezikin, Hilkhot Rotzeah UShmirat 
HaNefesh 9:6). 
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G E M ARA Rabbi Hanina says: When resolving an 


uncertainty with regard to the halakhic 
status of an item, e.g., a found item, if the status of the majority of 
like items indicates that it has one status but the item in question is 
proximate" to a source that indicates otherwise, one follows the 
majority." And even though the halakha of majority applies by 
Torah law and the halakha of proximity also applies by Torah law, 
even so the majority is preferable. 


Rabbi Zeira raises an objection from the Torah’s statement with 
regard to a murder victim where the identity of the murderer is 
unknown. In a case of this kind, the court measures the distances 
between the corpse and the nearby towns, in order to determine 
which town is closest and must consequently perform the rite of 
the heifer whose neck is broken. The verse states: “And it shall be, 
that the city that is nearest to the slain man, the Elders of that 
city shall take a heifer of the herd...and shall break the heifer’s 
neck” (Deuteronomy 21:3-4 ). And this town is chosen even though 
there might be another town that is larger" in population than it. 
According to Rabbi Hanina, in a case of this kind one should follow 
the majority. 


The Gemara answers: This verse is referring to a situation where 
there is no other’ town that is larger than that one. The Gemara 
asks: And still, if one follows the majority, why should the court 
follow the closest city? Let us follow the majority of the world, as 
most people are found elsewhere. The Gemara answers: This is 
referring to a case where the city sits in isolation between moun- 
tains, and therefore it is unlikely that the murderer arrived from 
elsewhere. 


The Gemara continues to discuss the issue of majority as opposed 
to proximity. We learned in the mishna: With regard to a dove 
chick that was found within fifty cubits of a dovecote, it belongs 
to the owner of the dovecote. And as the mishna does not make 
a distinction between different cases, it indicates that this is the 
halakha even though there is another dovecote that is larger 
than the proximate one in terms of number of birds. This shows 
that closeness, not majority, is the determining factor. The Gemara 
answers: This is referring to a case where there is no other dovecote 
in the area. 


The Gemara asks: If so, say the latter clause of the mishna: If it 
was found beyond fifty cubits from a dovecote, it belongs to its 
finder. And if there is no other dovecote in the area, it certainly 
fell from that dovecote. How, then, can it be given to the finder? 
The Gemara answers: With what are we dealing here? We are 
dealing with a chick that hops" from place to place but does not 
yet fly. As Rav Ukva bar Hama says: With regard to any creature 
that hops, it does not hop more than fifty" cubits. Consequently, 
any bird found within fifty cubits of a dovecote is assumed to have 
come from there. If it is farther away than that, it likely came from 
elsewhere or was dropped by travelers. 


NOTES 


One follows the majority - 3171 0% pain: Some early com- 
mentaries maintain that Rabbi Haninai is not teaching that one 
'ollows a majority rather than proximity, as this is stated later 
(24a) with regard to the nine stores. Rather, the novelty of his 
statement is that even in the presence of an obviously close 
determinant, one follows the majority, although it is ostensibly 
ogical to rule based on proximity. 


Where there is no other - xp ota: In other words, none of the 
‘owns close to the corpse is larger than the closest one (Rashi). 


The commentaries discuss whether in a situation where there 


is a large town farther from the corpse than the closest town if 
he heifer is brought by the larger town (Rambam) or whether 
no heifer is brought, as the requirement of the closest town 
cannot be fulfilled (Rid). 


With a chick that hops — "a: Once this answer has been 
accepted, the mishna can be explained as referring even to a 
case where there is a larger dovecote nearby, but beyond fifty 
cubits from where the chick was found. Since the chick would 
not hop that far, the bird belongs to the owner of the closer 
dovecote (Rashi). 


Does not hop more than fifty — wama an myn pre: Rashi 
explains that if the chick is found beyond fifty cubits from 
a dovecote, it means that the bird is now capable of flight, 
in which case it might have come from anywhere. In this case 
one follows the majority of the world, and it belongs to the 
finder. 
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Rabbi Yirmeya raises a dilemma: If one leg of the chick was within 
fifty cubits of the dovecote, and one leg was beyond fifty cubits, 
what is the halakha? The Gemara comments: And it was for his 
question about this far-fetched scenario that they removed Rabbi 
Yirmeya from the study hall," as he was apparently wasting the 
Sages’ time. 


The Gemara further suggests: Come and hear the mishna: Ina case 
where it was found between two dovecotes, if it was close to this 
one, it belongs to the owner of this dovecote; ifit was close to that 
one, it belongs to the owner of that dovecote. The Gemara com- 
ments: And this is the halakha even though one of them is greater 
in number of birds than the other one. Apparently, one rules based 
on proximity, not majority. The Gemara explains: With what are 
we dealing here? We are dealing with a situation where the two 
dovecotes are equal in size. The Gemara asks: But even so, why 
should one follow the closer dovecote? Let us follow the majority 
of the world, as there are many other dovecotes besides these, and 
the number of doves they contain is greater. The Gemara responds: 
With what are we dealing here? 


We are dealing with a path that passes between vineyards, and 
these two dovecotes are situated there. As, if it is so that you claim 
the chick came from anywhere else in the world, since it only hops, 
it could not have come there. The reason is that any bird that hops 
and turns and sees its nest will continue to hop; but if it does not 
see its nest because it has gone too far, it will not hop farther. Con- 
sequently, this found chick that hops must have come from one of 
these two dovecotes. 


Abaye said: We learn in a mishna (Nidda 17b) as well that one 
follows the majority rather than proximity: With regard to blood 
that is found in the corridor [baperozdor],"‘i.e., the cervical canal, 
and it is uncertain whether or not it is menstrual blood, it is ritually 
impure as menstrual blood, as there is a presumption that it came 
from the uterus, which is the source of menstrual blood. And this 
is the halakha even though there is an upper chamber,’ which 
empties into the canal, which is closer. 


Rava said to Abaye, in response to this claim: You state a proof from 
a case where the factors of majority and frequency” are both pres- 
ent. When there is majority and frequency, there is no one who 
says that one ignores the majority and follows proximity. Here, not 
only is the blood from the uterus greater in quantity, it also passes 
through the canal more frequently, as blood generally does not 
come from the upper chamber. 


The corridor and the upper chamber — my) sittin: The Sages 
employ euphemisms to describe genitalia and the reproductive 
system. These euphemisms can occasionally be a source of confu- 
sion. The mishna in tractate Nidda (17b) refers to three parts of 


BACKGROUND 


he body: The chamber, referred to in this passage as the source; 
he corridor; and the upper chamber. While the first refers to the 
uterus and the second refers to the cervical canal, the identity of 
he upper chamber is not clear. 


You state a proof of majority and frequency — AVA% Xp% I7: 
Rashi explains that there are two relevant factors in this case. In 
terms of quantity, there is the majority of blood that comes from 
the uterus, and in terms of frequency, blood that emerges is usu- 
ally menstrual, whereas blood from the upper chamber would 
be the result of injury or illness. Others write that the issue of 


NOTES 


requency refers to the fact that blood from the uterus flows for 
a greater period of time, usually five to seven days, which is not 
rue of blood from the upper chamber (Ritva). Yet others explain 
hat majority and frequency are not two distinct issues; rather, the 
point here is that the larger quantity of blood emerging from the 
uterus is not a rare occurrence (Ri Migash). 


NOTES 

They removed Rabbi Yirmeya from the study hall - 
KO an mY ra mpx: Tosafot explain that it 
was not due to the unlikelihood of this scenario occur- 
ring that they removed Rabi Yirmeya from the study 
hall, as it is common for the Gemara to clarify the 
limitations of halakhot by discussing unlikely cases. 
In fact, the mishna itself addresses the case of a chick 
found precisely between two dovecotes. Rather, it was 
because there had been a definitive statement that a 
bird would not hop more than fifty cubits, according 
to which Rabbi Yirmeya should have understood that 
it would not go farther than that even with one foot. 
See 165b, where the Gemara relates the circumstance 
in which Rabbi Yirmeya was invited to return to the 
study hall. 


HALAKHA 

Blood that is found in the corridor - Kyaw 07 
sittiga: If blood was found in a woman's cervical canal, 
it is considered menstrual blood, and the woman is 
ritually impure. She would be liable for entering the 
Temple, and any teruma or sacrificial meat she touches 
must be burned. The commentaries state that as nowa- 
days people no longer have the expertise necessary to 
distinguish between ritually pure and impure blood, 
all blood of a woman found in the cervical canal is 
impure (Rambam Sefer Kedusha, Hilkhot Issurei Bia 5:5 
and Maggid Mishne there). 


LANGUAGE 
Corridor [perozdor] — itina: This word is Greek 
in origin, although the precise derivation is subject 
to debate. Some maintain it is related to the term 
Tpootadsoc, prostados, meaning entrance or corridor. 
Here it is a euphemism for the cervical canal. 
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NOTES 


Liable as a result of it - voy pan: If this woman entered 
the Temple area unwittingly she must bring an offer- 
ing. In the event that she was actually ritually pure, the 
offering would in fact be a non-sacred animal, as it was 
consecrated assuming that she was impure, and the result 
would be a non-sacred animal being sacrificed in the 
Temple courtyard. The fact that this concern is not taken 
into account indicates that the woman's status as impure 
is definite. Similarly, the fact that teruma she touches is 
burned rather than held in suspension and neither burned 
nor eaten indicates that her status is considered definite 
rather than uncertain. In this regard the ruling of Rabbi 
Hiyya is brought as proof rather than the ruling of the 
mishna, as the mishna refers to the blood as uncertain, 
which might be interpreted as indicating an uncertain 
status of impurity. 


The halakha that one follows the majority applies by 
Torah law — "KI xan: The basic source of the prin- 
ciple that one follows the majority is the verse: “To follow 
he majority” (Exodus 23:2). Yet, that verse refers to a major- 
ity that can be easily counted, e.g., the judges stating their 
opinions. Therefore, it is necessary to state that even when 
he majority cannot be counted, i.e., a statistical likelihood, 
or in the terminology of the Gemara: A majority that is not 
before us, one still follows it (Tosafot). Other commentaries 
write that the novelty here is that one follows the majority 
even when it is opposed by other factors, e.g., proximity. 
This indicates that the factor of a majority is stronger than 
other determinants (Ri Migash). 


The city gates are locked - niy geigi] ninbt: There is 
no need for two majorities, i.e., the majority of the city itself 
and the majority of meat that enters the city. Although 
a double majority is required in certain cases, e.g., with 
regard to the halakhot of lineage, a single majority is suf- 
ficient for most biblical prohibitions (Rashi). 


HALAKHA 

A barrel that was floating in a river — ma masw man: 
With regard to a barrel of wine that is found floating on a 
river, one may derive benefit from it if it is found opposite 
a town whose population is mostly Jewish and obstacle 
in the river preclude it having come from anywhere else. 
If the river is clear of obstacles or the majority of people in 
the town are gentiles, the wine is forbidden. If it is found 
opposite a town of gentiles, and the river lacks obstacles, 
and the majority of the people in the region are Jews, the 
wine is permitted. If there are obstacles, it is forbidden. This 
is in accordance with the opinion of Ray, as the halakha fol- 
lows his opinion in his disputes with Shmuel with regard 
to ritual law (Rambam Sefer Kedusha, Hilkhot Ma‘akhalot 
Assurot 12:28; Shulhan Arukh, Yoreh De‘a 129:17). 
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Rava cites a proof for his statement. As Rabbi Hiyya teaches: 
Blood that is found in the corridor is considered definite men- 
strual blood, and therefore if she engages in sexual intercourse, 
both she and her partner would be liable as a result of it" to 
receive karet for entering the Temple intentionally when ritually 
impure or to bring an offering for entering unwittingly. And 
one burns teruma due to it, if the woman touches such produce. 
Evidently, the status of this blood is not considered uncertain. 


And Rava says: Learn from that which Rabbi Hiyya said three 
conclusions: Learn from his statement that when the relevant 
factors are majority and proximity, follow the majority; and 
learn from his statement that the halakha that one follows the 
majority applies by Torah law," as teruma is burned in this case 
on account of the blood and she is liable to receive karet if she 
enters the Temple in this state; and learn from his statement that 
there is a source for that which Rabbi Zeira said. 


This statement of Rabbi Zeira was issued in reference to a case 
discussed in tractate Ketubot (15a). If there are ten stores in a city, 
nine of which sell kosher meat and one of which sells non-kosher 
meat, and one found meat outside the stores and he does not know 
from which store it came, one follows the majority. The Gemara 
there suggests that perhaps one follows the majority only in a case 
where the gates of the city are unlocked, when the meat could have 
come to the city from the majority of kosher meat outside in a 
circumstance where the majority of the meat sold in the surround- 
ing area was kosher. In this case there are two majorities, the major- 
ity of kosher meat stores inside the city, and the majority from 
outside. The Gemara there explains that Rabbi Zeira says that 
even if the city gates are locked" one follows the majority, and 
the meat is kosher, as there is a no need for a double majority. 


The Gemara elaborates: The two cases are analogous, as the 
woman here is considered like the locked gates of the city, 
i.e., there is only a single majority, and even so we follow the 
majority. 


The Gemara asks: But Rava is the one who says with regard to the 
case of the blood that when there is majority and frequency, there 
is no one who says that one ignores the majority and follows the 
proximity. In other words, Rava rejected this case as proof of the 
principle that one follows the majority even when it is not frequent. 
Here, by contrast, Rava claims that one can learn from the ruling 
of Rabbi Hiyya that one follows the majority by Torah law. The 
Gemara answers: Rava retracted that claim in favor of the opinion 
that one follows the majority in all cases. 


§ It was stated: In the case of a barrel of wine that was found 
floating in a river," and the status of the wine was unknown, Rav 
says: If it was found opposite a town of which the majority of 
residents are Jews, the wine is permitted, as it can be assumed that 
the wine belongs to a Jew. If it was found opposite a town of 
which the majority are gentiles, it is forbidden, as it presumably 
belongs to a gentile. And Shmuel says: It is forbidden even if it 
was found opposite a town of which the majority are Jews. Why? 
Regardless of where it was found, one can say that it came from 
that place called Dekira, where the majority of people are gentiles. 
In other words, there is a distinct possibility that a floating barrel 
came from far away. 


The Gemara suggests: Shall we say that Rav and Shmuel disagree 
with regard to the statement of Rabbi Hanina, in that one Sage, 
Shmuel, is of the opinion that the ruling is in accordance with 
the opinion of Rabbi Hanina, and he rules based on the majority, 
which in this case includes even distant locales, and one Sage, 
Ray, is of the opinion that the ruling is not in accordance with 
the opinion of Rabbi Hanina, which is why he rules based on 
proximity. 
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Orla- any: Itis prohibited to eat or to derive benefit from fruit 
hat grows from a tree during the first three years after the tree 
has been planted (see Leviticus 19:23). This prohibition applies 
only to the fruit, and not to the other parts of the tree. The pro- 
hibition does not apply to trees planted as a fence for property 
delineation or as a wind buffer, rather than for their fruit. 


Figurine dating from 750 BCE of a man holding a wineskin 


Jugs — pt: Jugs were generally made from whole hides taken 
rom different types of animals. These jugs were used for many 
purposes and were especially useful for carrying objects and 
ood items. When a jug was to be used for liquids, e.g., water, 
wine or oil, care was taken to remove the animal’s hide intact, 
including the hide of the legs. A spout, usually fashioned from 
a hollow reed tube, was inserted into one of the legs. 
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The Gemara rejects this suggestion: No; everyone agrees with the 
opinion of Rabbi Hanina, and here they disagree about this: As 
one Sage, Rav, holds that if it is so, that the barrel came from that 
place called Dekira, this cannot be, as the currents and bays of the 
river, where the river flow is weak, would have sunk it. Therefore, 
it is logical that the barrel came from a nearby town. And one Sage, 
Shmuel, holds that perhaps the force of the river caught the barrel 
and brought it, as it is evident that the flow ofa river can bring items 
from far away. 


The Gemara relates that Ravina deemed permitted a certain barrel 
of wine that was found hidden in a vineyard where there were 
orla"! grapes, and he was not concerned that the wine might be 
from the grapes of that vineyard. The Gemara asks: Shall we say 
that this is because he holds in accordance with the opinion of 
Rabbi Hanina that one follows the majority of vineyards, which are 
not orla, rather than proximity? 


The Gemara answers: It is different there, as, if thieves had stolen 
the barrel from that very vineyard they would not have hidden it 
there." Since the barrel was hidden there, it is reasonable to assume 
that it was stolen from somewhere else. The Gemara comments: 
And this matter, that thieves would not hide a stolen barrel in the 
same vineyard from which they stole it, applies only to wine; but 
they would hide grapes there, as grapes are not readily identifiable 
by the owner. Consequently, there is a concern that grapes found 
hidden there might be from that same vineyard. 


The Gemara further relates that there were these jugs’ of wine" that 
were found between vines [bei kofa’ei]"' of a Jew. Rava deemed 
the contents permitted and was unconcerned that they might be 
wine owned by a gentile. The Gemara asks: Shall we say that Rava 
does not hold in accordance with the opinion of Rabbi Hanina, 
who says that one follows the majority, in this case gentiles? The 
Gemara answers: There it is different, as the majority 


BACKGROUND 


HALAKHA 


Barrel of wine that was found in a vineyard of orla - xayr 
TYWI KPT MaAwNT KVANT: If a barrel of wine was 
ound hidden in a vineyard of orla grapes, it is prohibited 
o drink the wine, but one may derive benefit from it. It 
is assumed that the barrel was not stolen from the same 
vineyard where it was hidden. If stolen grapes were found 
here, no benefit may be derived from them, as they were 
presumably taken from the place where they were found 
Taz). Some maintain that one may derive benefit from such 
grapes, as the halakha is in accordance with the opinion of 
Rabbi Hanina (Rambam Sefer Kedusha, Hilkhot Ma‘akhalot 
Assurot 10:13; Shulhan Arukh, Yoreh De‘a 129:18, 294:11 and 
Beur HaGra there). 


These jugs of wine — xYaM7 9p WIT: In a place where 
most wine merchants are Jews, one may derive benefit from 
large vessels of wine, e.g., those used by merchants, which 
are found discarded. If the vessels are small and of the type 
that travelers use, it is prohibited to derive benefit from 
them, because it is assumed that travelers dropped them 
and most travelers are gentiles. If large and small vessels 
were found together, they are all permitted (Rambam Sefer 
Kedusha, Hilkhot Ma‘akhalot Assurot 12:29; Shulhan Arukh, 
Yoreh De'a 129719). 


NOTES 
They would not have hidden it there — xb anya oynayrs 
3%: The thieves would be afraid that the grape harvest- 
ers might come to the vineyard and find the stolen barrels 
(Rashi). 


Between vines [bei kofa'ei] — "9p %a: This translation fol- 
lows Rashi's interpretation. Other commentaries claim that 
Bei Kofaei is the name of a place where the majority of peo- 
ple were Jews (Rabbeinu Hananel; Arukh; Rabbeinu Yona). 
It is possible that the place was named after its vineyards. 


LANGUAGE 
Vines [kofa’ei] — *x51p: Some indicate that kofa means 
vineyard, vine, or the sprig from a grapevine. Other com- 
mentaries cite the Latin ceppa, meaning sprig or vine, as a 
possible source. 
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HALAKHA 


One must distance a tree...from the city — n% ppnva 
vy ya ten: When trees are planted in Eretz Yisrael, they 
must be at least twenty-five cubits away from cities that 
are under Jewish control (Maggid Mishne; see Beit Yosef), 
in order to preserve the city’s beauty. Carobs and sycamore 
trees must be kept at a distance of fifty cubits. A tree that is 
closer than this must be cut down. If the trees were there 
before the city was built, the owners of the trees receive 
compensation when they are cut down. If it is unknown 
whether or not a tree preceded the city, no money is paid 
when the tree is cut down (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 10:1; Tur, Hoshen Mishpat 155). 


A field into an open area — waar mW: In the case of Lev- 
ite cities, part of the city may not be converted into an 
open area nor an open area into part of the city. Likewise, 
the area of fields surrounding the open areas may not be 
converted into open areas, nor may the open areas be 
converted into fields. This halakha is in accordance with 
the opinion of the Rabbis (Rambam Sefer Zera'im, Hilkhot 
Shemitta VeYovel 13:4). 


BACKGROUND 
Carob tree - 3190: 


Leaves of the carob tree 


Sycamore tree - mpv: 


Leaves and fruit of the sycamore fig 
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of those who pour wine from barrels into jugs are Jews, and 
therefore it is reasonable that the wine belongs to a Jew. The 
Gemara comments: And this matter applies only to large jugs. 
But if they were small jugs, one can say that they were dropped 
by travelers, most of whom are gentiles, and therefore the jugs of 
wine are forbidden. And if there are large jugs" among the found 
jugs, say that they all belong to Jews, as travelers do not usually 
carry large jugs; it can be assumed that the small ones were placed 
to balance the donkey’s load, and the jugs all fell together. 


MI SHN A One must distance a tree" twenty-five 


cubits from the city," and in the cases of 
a carob tree? and of a sycamore tree,” which have a great many 
branches, they must be distanced fifty cubits. Abba Shaul says: 
Every barren tree" must be distanced fifty cubits. And if the 
city preceded the tree, as one later planted the tree alongside 
the city, he cuts down the tree, and the city does not give money 
to the tree’s owner in compensation. And if the tree preceded 
the city, which expanded after one planted the tree until it reached 
the tree, he cuts down the tree and the city gives money to its 
owner. If it is uncertain whether this one was first or that one 
was first, he cuts down the tree and the city does not give money. 


GEMARA The Gemara asks: What is the reason 


that one must distance a tree from a city? 
Ulla says: It is due to the beauty of the city, as it is unattractive 
for a city’s walls to be obscured by tree branches. The Gemara 
suggests: And let him derive this halakha’ from the statement 
in tractate Arakhin (33b) that one may neither convert a field of 
a city into an open area" surrounding the city, nor may one 
convert an open area into a field, as these have fixed places and 
measurements (see Numbers 35:1-8). If one plants trees in a city’s 
open area, he thereby turns the open area into a field. 


The Gemara answers: No, it is necessary to supply the reason 
given by Ulla according to the opinion of Rabbi Elazar, who 
says: One may convert a field into an open area, and an open 
area into a field. Here, we do not plant trees, due to the beauty 
of the city. 


NOTES 


And if there are large jugs — *2131 XDN "1: Some commentar- 
ies provide an opposite explanation of the Gemara: That all of 
the jugs are considered to belong to travelers and are therefore 
forbidden. The reason is that travelers sometimes take along 
large jugs to balance the smaller ones (Rabbeinu Gershom 
Meor HaGola). 


One must distance a tree - tonsa Dix pp ery: In the Jerusalem 
Talmud it is discussed whether the reason for this prohibition is 
to preserve the beauty of the city or to prevent the tree from 
blocking the light. 


Every barren tree - p19 tone be: Rashi explains that barren 
rees must be distanced from a city because they are a blight 
onit. 


And let him derive this halakha - a piam: Some note that 
his difficulty apparently applies not only to Ulla’s opinion, but 
o the mishna itself, as it is unclear why the mishna does not 
require that trees be planted at the far end of the open areas, 
which is one thousand cubits away from the edge of the city. 
The Ramban explains that nothing in the mishna itself indicates 
hat it is dealing specifically with Eretz Yisrael, and the require- 


ment of open areas applies only in Eretz Yisrael. Nevertheless, if 
one accepts Ulla’s point about beauty, which is applicable only 
in Eretz Yisrael, the question arises as to why the issue of a city’s 
open areas is not taken into account as well. 


One may neither convert a field into an open area — pwiy px 
wan mw: In Numbers 35:1-8 the Torah describes Levite cities 
and mentions a city’s open area and field. As explained by Rabbi 
Eliezer, son of Rabbi Yosei HaGelili, in tractate Sota (27b), an 
open area is the area of one thousand cubits around a city that 
is kept undeveloped, while a field is the two thousand cubits 
beyond that, which may be cultivated. Some commentaries 
maintain that the halakha that a field cannot be turned into 
an open area is a principle that applies to all cities, whether 
or not they are in Eretz Yisrael (Ramah). There are those who 
claim that even according to this opinion, the prohibition is 
restricted to cities that are populated mostly or entirely by 
Jews (Mirkevet HaMishne). Others maintain that these halakhot 
of open areas and the beauty of cities apply only to cities 
in Eretz Yisrael, whose appearance must be maintained by 
Jews. This requirement does not apply outside of Eretz Yisrael 
(Ramban). 
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And according to the opinion of the Rabbis as well, who say that 
one may not convert a field into an open area, nor convert an 
open area into a field, one can say that this matter applies only to 
seeds, i.e., one may not plant seeds ina city’s open area and thereby 
turn it into a field. But with regard to trees, we do plant them in 
an open area. But here we do not plant trees, due to the beauty 
of the city. 


And from where do you say, i.e., on what basis do you maintain, 
that there is a difference between seeds and trees? As it is taught 
in a baraita that discusses the halakhot of Shabbat: With regard 
to an enclosure [karpef ]" whose area is greater than two beit se‘a" 
but that was enclosed from the outset for the purpose of resi- 
dence, it is permitted to carry within it on Shabbat regardless of its 
size, as it is considered a private domain. 


If subsequently the greater part of it was sown with seed crops, 
it is considered like a garden, which is not a place of residence, 
and it is prohibited to carry anything within it on Shabbat. If the 
greater part of it was planted with trees, it is considered like a 
courtyard," which is a place of dwelling, and it is permitted to 
carry there on Shabbat. This shows that planting trees in an enclo- 
sure does not transform the area into a field, as is the case when 
seeds are planted. 


§ The mishna teaches: And if the city preceded the tree he cuts 
down the tree, and the city does not give money. The Gemara asks: 
What is different with regard to a cistern, that the tanna of another 
mishna (25b) teaches that if one plants a tree next to a neighbor's 
existing cistern, the owner of the tree cuts down the tree and the 
owner of the cistern gives money; and what is different here that 
the mishna teaches that the owner of the tree cuts down the tree 
and the city does not give money? 


Rav Kahana said, citing a popular aphorism: A pot belonging to 
partners" is neither hot nor cold, i.e., no one takes responsibility 
for an item that belongs to several people, as opposed to a single 
individual. Here too, there is no specific person who will pay for 
the tree. 


The Gemara asks: And what is the difficulty to begin with? Per- 
haps damage caused to public property is different from damage 
caused to the property of an individual. Consequently, when one’s 
tree causes damage to the public he is not compensated for having 
to cut it down, whereas he does receive payment when his tree 
damages a private cistern. 


Rather, if Rav Kahana’s comment was stated in this context, it 
was stated about the latter clause: If the tree preceded the city, 
he cuts down the tree and the city gives money to its owner. 
Concerning this halakha one could ask: And let the tree owner say 
to the city residents: Give me money first and then I will cut 
down the tree. In this context, Rav Kahana said: A pot belonging 
to partners is neither hot nor cold. If the owner of the tree is 
entitled to wait until he had first collects money, a good deal of time 
would pass before the tree would be cut down. Therefore, a com- 
munity need not collect money and pay immediately, unlike an 


individual. 


A karpef greater than two beit se'a - DND Man Ini DIP: If a 
karpef larger than two beit sea was surrounded with a barrier for 
the purpose of residence, and later most of it is planted with trees, 
it remains a private domain. If most of it is planted with seeds, 
it ceases to be a private domain and one may not carry inside 


HALAKHA 


it on Shabbat. Even if a small part of it is planted with seeds, if 
that area is greater than two beit se‘a the karpef is not considered 
a private domain, and one may not carry within it on Shabbat 
(Rambam Sefer Zemanim, Hilkhot Shabbat 16:6; Shulhan Arukh, 
Orah Hayyim 358:9). 
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ents’ problem and if they 


do not deal with it they will simply suffer, as this issue 


uty of Eretz Yisrael (Rashi; 


see Ramah). As for the option that the tree should first 
be cut down and then the owner paid, there is a con- 
cern that the owner of the tree might delay cutting 


is money (Tosafot). 
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HALAKHA 

One must distance a permanent threshing floor - 
yap ia NX priya: A permanent threshing floor must 
be distanced fifty cubits from a city. If the threshing floor 
preceded the city, its owner must still remove it, but once 
he has done so he is compensated for his loss. If it is uncer- 
tain which was there first, the owner is not paid (Rema). 
One may set up a threshing floor in his field only if he has 
open space of fifty cubits in all directions between the 
threshing floor and the property of his neighbors (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 10:2; Shulhan Arukh, Hoshen 
Mishpat 155:22). 


BACKGROUND 


Winnow - Yit: Winnowing was often performed with a 
dedicated shovel or fork. 


Man winnowing with a winnowing fork 


138 


BAVA BATRA: PEREK II : 24B °:73497’3 15 


YSP- DIP Mt pay Dp T pap" 
WA KI OND "DT INI 1 
yip MO SATION 


pra — SP YD? IND NTT ONT 
TTT NDT YIP APD PIN KD n 
ay) raion 9a pap — 4p yD? 
APD DIDS - DT OWA OS) YIP 

DIPA THE TIC 


aana Wa ny pnya “II 
Dix TUND x> max DENN WY 
por xbre - bW gina wrap ia 
porta nny ba max oean h w 
a3 fei ivan bw viyo 

pry 


NIV ONT NYY RIV KD A 
TTD INIS NDD MIN TAN NDD 
SIP WY 


Was 239137 iD pii Kapi oT 
mit yx bs 230 a mi 1 
ama 


KA TANP OYY TA AX WY I 
WUT paap A PPT KaYyY 
pr xbw ip may wenan 


§ The mishna teaches that if it is uncertain whether this one was 
first or that one was first, he cuts down the tree and the city does 
not give money. The Gemara asks: In what way is this case different 
from that of a tree alongside a cistern, concerning which you said 
in the mishna (2sb) that in a case of uncertainty the owner of the 
tree need not cut down the tree? 


The Gemara answers: There, if it were a case of certainty’ the tree 
would not be subject to being cut down; therefore, in a case of 
uncertainty too, we do not say to the owner of the tree: Cut it 
down. In that case, ifthe tree preceded the cistern, the owner of the 
tree would not be required to cut it down. Here, if it were a case of 
certainty, the tree would be subject to being cut down even if it 
preceded the city, and the only uncertainty is whether or not the 
owner of the tree would need to be compensated. Consequently, in 
a case of uncertainty too, we say to the owner of the tree: Cut it 
down. And if the owner of the tree lodges a claim due to the value 
of the tree, as he wants compensation for it, we say to him: Bring 
proof that your tree came first, and take your money. Since he has 
no proof, he does not receive any money. 


MI S HN A One must distance a permanent threshing 

floor" fifty cubits from the city, so that the 
chaff will not harm the city’s residents. Furthermore, a person 
should not establish a permanent threshing floor even on his own 
property unless he has fifty cubits of open space in every direction. 
And one must distance a threshing floor from the plantings of 
another and from another’s plowed field far enough that it does 


not cause damage. 
e E M A The Gemara asks: What is different in the 
first clause of the mishna, which states a 
fixed measurement for the distance of a threshing floor from a city, 
and what is different in the latter clause, which does not provide a 
measurement but simply states in general terms: Enough that it does 
not cause damage? Abaye said: In the latter clause we arrive at the 
case ofa threshing floor that is not permanent. This threshing floor 
must be far enough from a neighbor that it does not cause damage 
to his property. 


The Gemara asks: What are the circumstances ofa threshing floor 
that is not permanent? Rabbi Yosei, son of Rabbi Hanina, says: 
It refers to any threshing floor where one processes such a small 
quantity of grain that he does not winnow’ with a winnowing 
shovel," but employs some other method that does not scatter the 
chaff as far. This is one resolution of the contradiction. 


Rav Ashi said that the phrase: Enough that it does not cause damage, 
is not referring to a distance but provides an explanation. In other 
words, the tanna is saying: What is the reason for the ruling of the 
first clause, as follows: What is the reason that one must distance 
a permanent threshing floor fifty cubits from the city? It must be 
far enough away that it does not cause damage. 


There, if it were a case of certainty - Ħ8 omy: That is, it is 
not certain that the tree would be subject to being cut down, 
as it is allowed to stand if it preceded the cistern. This is not the 
case with regard to a city, where the tree is removed even if it 


preceded the city. 


NOTES 


With a winnowing shovel — nma: To winnow, one casts the 
grain up high with a shovel and the wind blows the chaff away. 
Without the use of the shovel, the wind will not carry the chaff 
as far (Rashi). Some explain that when a shovel is used the chaff 
travels in a single direction based on the prevailing wind. With- 
out a shovel, the chaff flies in all directions (Rabbeinu Hananel). 
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The Gemara raises an objection against the opinion of Abaye from 
a baraita: One must distance a permanent threshing floor fifty 
cubits from the city; and just as one distances it fifty cubits from 
the city, so too does one distance it fifty cubits from the gourds, 
cucumbers, plantings, and plowed field of another, enough that 
it does not cause damage. Granted, this works out well according 
to the opinion of Rav Ashi, as he claims that in both clauses the 
same distance is required: One must move a threshing floor fifty 
cubits from a plowed field and from those plantings. But according 
to the explanation of Abaye, it is difficult. The Gemara comments: 
Indeed, it is difficult. 


The Gemara asks with regard to the baraita: Granted, one must 
distance his threshing floor from his neighbor’s cucumbers and 
gourds," as the chaff from the threshing floor goes and penetrates 
into the heart of the flower and dries it out. But why must one 
distance the threshing floor from another’s plowed field? Rabbi 
Abba bar Zavda said, and some say it was Rabbi Abba bar Zutra: 
It is because 


he turns it into manure, i.e., the chaff acts like manure, and an 
excessive amount of manure damages the seeds. 


MI S H N A One must distance animal carcasses," and 


graves, and a tannery [haburseki],' a place 
where hides are processed, fifty cubits from the city. One may 
establish a tannery only on the east side" of the city," because 
winds usually blow from the west and the foul smells would there- 
fore be blown away from the residential area. Rabbi Akiva says: 
One may establish a tannery on any side’ of a city except for 
the west, as the winds blowing from that direction will bring the 
odors into the city, and one must distance it fifty cubits from 
the city. One must distance from vegetables water in which flax 
is steeped," because this water ruins them; and likewise one must 
distance leeks from onions," and mustard from bees. And Rabbi 
Yosei permits one not to do so in the case of mustard. 


HALAKHA 


One must distance carcasses, etc. — 151 nban DN PINA: 
Carcasses, graves, and tanneries must be kept a distance of fifty 
cubits from the city. The same applies to public ovens and bees 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 10:3; Shulhan Arukh, 
Hoshen Mishpat 155:23). 


One may establish a tannery only on the east side of a city - 
vya mad xx poya pwiy pr: A tannery may be set up only 

on the eastern side of city, to reduce the likelihood of foul odors 

bothering the populace. The halakha is in accordance with 

the opinion of the first tanna (Rambam Sefer Kinyan, Hilkhot 

Shekhenim 10:4; Shulhan Arukh, Hoshen Mishpat155:23). 


Only on the east side - mrad NY: Generally speaking, eastern 
winds are not very strong (Rashi). Rambam, in his Commentary 
on the Mishna, adds that this is true in Eretz Yisrael and to the 
east of Eretz Yisrael. He further claims that the eastern wind 
mitigates the harmful effects of bad odors. 


One must distance from vegetables water in which flax is 
steeped — PPI ja TWAT NY ppv: The mishna does not 
mandate distances for each of the items that follow. The com- 


NOTES 


Water in which flax is steeped — mwan: If one wishes to 
steep flax in water near a neighbor's vegetables, or to plant 
leeks near his neighbor's onions, or to plant mustard near a 
beehive of another, he need not distance his enterprise. This 
is because the Gemara determines later (25b) that the halakha 
is in accordance with the opinion of Rabbi Yosei that one may 
do whatever he wants on his own property provided that he 
does not cause immediate damage to another. Nevertheless, 
water in which flax is steeped, leeks, and mustard should be 
distanced three handbreadths in these cases, to avoid immedi- 
ate damage. Some commentaries maintain that this require- 
ment applies specifically to the case of water in which flax 
is steeped near vegetables (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 10:5; Shulhan Arukh, Hoshen Mishpat 155:31 and Sma 
and Beur HaGra there). 


mentaries explain that in each particular case, the item must be 
moved enough to prevent harm (Ramban). Other commentar- 
ies maintain that according to the first tanna, the distance for 
each item is fifty cubits, the measurement stated earlier in the 
mishna (Rashba; Ritva). 


Leeks from onions — pbyan ya pwr: The commentaries 
explain that leeks that grow close to onions are less pungent 
(Rambam’s Commentary on the Mishna). 


BACKGROUND 
From his cucumbers and gourds — wba Pewa: This 
refers to plots of land where gourds and cucumbers are 
grown. These plants are mentioned because the chaff can 
enter their large flowers and harm them. This is not the case 
with other plants, whose smaller flowers are not vulnerable 
to such damage. 


Flower of the bottle gourd 


LANGUAGE 
Tannery [burseki] — »pp113: From the Greek BupotKds, 
bursikos, which refers to matters relating to the tanning of 
hides and leather. 


BACKGROUND 

On any side - m bab: In Eretz Yisrael the most frequent 
wind comes from the west, off the sea. Throughout most of 
the country the wind blows even in the summer, at least in 
the evening hours. For this reason Rabbi Akiva prohibited 
the positioning of any nuisance on the western side of the 
city, as the wind is likely to carry its foul odors toward the 
populace. 
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BACKGROUND 


The southern wind — 973177 M1: Southerly winds in 
the Middle East generally come from the desert and 


are dry and very hot. Consequently, they are detri- 


mental to plants and people. 


Ben Netz- aja: Although these matters were stated 
in a homiletic vein, they do provide an accurate 
description of the world. The southern wind and 


the hot dry weather it brings cause severe damage, 


which is exacerbated over time. Following such an 
occurrence, a cold front usually appears that causes 
the wind to change direction. The subsequent cold 
winds break the hot spell. 
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G E M ARA“4 dilemma was raised before the Sages: 

With regard to what case is Rabbi Akiva 
speaking? Did he mean that one may establish a tannery on any 
side of a city, and one may even place the tannery close to the city, 
except for the west side, where one must establish it at a distance 
of fifty cubits? Or perhaps he meant that one may establish a 
tannery on any side and distance it fifty cubits, except for the west 
side, where one may not establish a tannery at all. 


The Gemara cites a proof: Come and hear, as it is taught in a baraita: 
Rabbi Akiva says that one may establish a tannery on any side of 
the city and distance it fifty cubits, except for the west side, where 
one may not establish a tannery at all, because the western wind 
is frequent. 


§ With regard to the last statement of the baraita, Rava said to Rav 
Nahman: What does frequent mean in this context? If we say it 
means frequent among the winds, i.e., this wind blows all the time, 
that is difficult. But doesn’t Rav Hanan bar Abba say that Rav 
says: Four winds blow every day from different directions, and the 
northern wind blows with each of the other three; as, if this were 
not so, i.e., if it did not blow, the world would not exist for even 
one hour, as the northern wind is pleasant and tempers the bitter 
effects of the other winds. And the southern wind’ is harsher than 
all of them, and were it not for the angel named Ben Netz,” who 
stops it from blowing even harder, it would destroy the entire world, 
as it is stated: “Does the hawk [netz] soar by your wisdom, and 
stretch her wings toward the south?” (Job 39:26). This indicates 
that the northern wind is the most constant, not the western wind. 


Rather, what is the meaning of frequent? It means frequent with 
the Divine Presence, i.e., the Divine Presence is found on the west- 
ern side, and therefore it is inappropriate to set up a tannery there 
with its foul odors. As Rabbi Yehoshua ben Levi says: Come and 
let us be grateful to our ancestors who revealed to us the place of 
prayer," as it is written: “And the hosts of heaven bow down to 
You” (Nehemiah 9:6). Since the celestial bodies move from east to 
west, they bow in that direction, which indicates that the Divine 
Presence is in the west. 


Rav Aha bar Ya’akov objects to this: But perhaps the celestial 
bodies are like a servant who receives a gift from his master and 
walks backward while bowing. If so, the Divine Presence is in the 
east and the celestial bodies are moving backward. The Gemara 
comments: Indeed, this is difficult, i.e., the verse does not provide 
a definitive proof. 


The Gemara comments: And Rabbi Oshaya holds that the Divine 

Presence is found in every place, as Rabbi Oshaya says: What is 

the meaning of that which is written: “You are the Lord, even You 

alone, You have made heaven... You preserve them all alive and the 

hosts of heaven bow down to You” (Nehemiah 9:6)? This indicates 

that Your messengers are not like the messengers of flesh and 

blood. The messengers of flesh and blood return to the place from 

where they were sent to report on their mission. But Your mes- 
sengers return and report on their mission from the very same 

place to which they are sent, as it is stated “Can you send forth 

lightnings, that they may go out and say to you: Here we are?” 
(Job 38:35). The verse does not state: They will come and say, i.e., 
they do not return to their point of departure, but: “They may go 

out and say,’ which teaches that the Divine Presence is found in 

every place. 


Who revealed to us the place of prayer - mon Dipa ayia: 
Some claim that the Gemara’s opinion here differs a that in 
tractate Berakhot (27a), where it is stated that one should always 
face Jerusalem and the Temple in prayer, regardless of the direction 


NOTES 


between the contention that the Divine Presence is located in 
a particular direction and the determination of the appropriate 
direction for prayer, which is toward the Temple (Ramah; see Tiferet 
Yisrael). 


of the compass (Josafot). Others suggest that there is a difference 
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The Gemara comments: And Rabbi Yishmael, too, holds that 
the Divine Presence is in every place, as one of the Sages of 
the school of Rabbi Yishmael taught: From where is it derived 
that the Divine Presence is in every place? As it is stated: “And 
behold the angel who spoke with me went forth, and another 
angel went out to meet him” (Zechariah 2:7). Although both 
angels were coming from the Divine Presence, the verse does 
not state: After him, but: “To meet him,” which teaches that 
the Divine Presence is in every place, and therefore the angels 
depart for their missions from every place. 


And Rav Sheshet, too, holds that the Divine Presence is in 
every place, as Rav Sheshet said to his servant: Set me facing 
any direction to pray except for the east. Rav Sheshet, who 
was blind, required the assistance of his aide to prepare for 
prayer. He explained to his servant: And the reason I do not 
wish to face east is not because it does not contain the Divine 
Presence, but because the heretics instruct people to pray in 
that direction.\“® 


But Rabbi Abbahu says: The Divine Presence is in the west, 
as Rabbi Abbahu says: What is the meaning of oriyya," which 
is a name for the west? It means the air of God [avir Yah], i.e., 
this is the place of the Divine Presence. 


The Gemara cites a statement connected to the four winds. Rav 
Yehuda said: What is the meaning of that which is written: “My 
doctrine shall drop as the rain, my speech shall distill as the 
dew; as the small rain upon the tender growth, and as the show- 
ers upon the herb” (Deuteronomy 32:2)? “My doctrine shall 
drop [ya‘arof ] as the rain”; this is the western wind, which 
comes from the back of [me’orpo] the world," as the west is 
also referred to as the back. 


“My speech shall distill [tizzal] as the dew”; this is the north- 
ern wind, which brings dry air that reduces the rain and grain 
and thereby devalues [mazzelet] gold.“ When grain crops 
are reduced their price appreciates, and consequently the value 
of gold decreases. And in addition, it says: “You who lavish 
[hazzalim] gold out of the bag” (Isaiah 46:6). 


“As the small rain [kisirim]" upon the tender growth’; this is 
the eastern wind that rages through [maseret] the entire 
world like a demon [sa’ir] when it blows strongly. “And as the 
showers upon the herb”; this is the southern wind, which 
raises showers and causes herbs to grow. 


It is taught in a baraita that Rabbi Eliezer says: The world 


NOTES 
Yehoshua ben Levi and Rabbi Abbahu that the Divine Presence 


HALAKHA 


Because the heretics instruct people to pray in that 
direction — 92 Ma 119 Dw: In synagogues that face 
east due to their location to the west of Eretz Yisrael, the 
ark and place of prayer are not situated due east because 
that is the direction to which heretics pray. Rather, the 
congregation turns slightly to the southeast (Shu/han 
Arukh, Orah Hayyim 94:2, and in the comment of Rema 
and Levush there). 


BACKGROUND 


The heretics instruct people to pray in that direc- 
tion — 979 Fa WW: Heretical groups, which included 
Christians, were many and varied in talmudic times. The 
early Christians initially did not choose a particular direc- 
tion for their prayers, but they built their structures either 
to face Jerusalem, or to face west or east. The Gemara 
here is apparently referring to heretical sects that were 
associated with the cult of the sun. These sects were 
widespread during Rav Sheshet’s lifetime. 


The heretics instruct people to pray in that direction — maint 
1: The commentaries explain that the heretics pray to the sun, 
which rises in that direction (Rabbeinu Gershom Meor HaGola; 
see Ezekiel 8:16). The Jews in the Temple would deliberately act 
contrary to this practice (see Sukka 51b). Rashi claims that the term 
heretics refers to Christians, as is generally the case. 


Oriyya — mN: Most commentaries maintain that oriyya is a 
name of the western wind (see Rabbeinu Gershom Meor HaGola, 
Tosafot, and Rabbeinu Hananel). Rashi cites an interpretation that 
oriyya refers to the eastern wind, although this has no bearing on 
the main idea that the Divine Presence is in the west. 


From the back of [meorpo] the world - oriy bw jpn: The east 
is termed kedem, meaning forward, and accordingly the west is 
referred to as the back. Consequently, the western wind is said 
to come from the back of the world. Alternatively, meorpo means 
from the strength of the world, as Rav Yehuda agrees with Rabbi 


is in the west (Rabbeinu Gershom Meor HaGola). 


Which devalues [mazzelet] gold — an n% nbyaw: If this wind 
grows stronger, it clears the sky of clouds. Although the wind 
is relatively pleasant, it can also be accompanied by drought, 
which drives up the price of grain, which in turn leads to the 
depreciation of the price of gold (Rashi). Some commentaries 
interpret mazzelet in a positive manner and claim that this is a 
blessing, as the northern wind brings rain, which increases the 
grain crop. This enriches grain farmers, providing them with gold 
(Torat Hayyim; see Maharsha). 


As the small rain [kisirim], etc. — 12, D»Ywa: The commentaries 
explain that one who studies Torah with ulterior motives is like a 
demon, as he draws storms across the world like an eastern wind. 
Conversely, one who learns Torah for its own sake brings showers 
of blessing and plenty (Rabbeinu Gershom Meor HaGola). 


3911p: BAVA BATRA: PEREK II:25A 141 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek Il 
Daf25 Amud b 


NOTES 
Is similar to a partially enclosed veranda - TITON 
mast x17: Some commentaries maintain that this 
entire passage should not be understood literally. 
Rather, it is a metaphor for the lack of perfection in 
the world due to its limitations (Maharal). 


Out of the chamber...this is the southern side — 
mT M9 it.. pra: A verse in Job also refers to 
the south as a chamber: “The chambers of the south” 
(Job 9:9). 


LANGUAGE 
Veranda [akhsadra] — 7713: From the Greek 
é€é5pa, exedra, meaning an entrance room or sit- 
ting room. 


Small tent [kubba] - nap: The Mishna uses this 
term in reference to a small house. It is surmised that 
the term comes from the Latin cuppa, one of whose 
meanings is a very small niche. 
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is similar to a partially enclosed veranda [le‘akhsadra],“' enclosed on 
three sides, and the northern side of the world is not enclosed with 
a partition like the other directions. The sun begins its revolution 
in the east and passes to the south and the west, and once the sun 
reaches the northwestern corner it turns around and ascends 
throughout the night above the sky to the east side and does not pass 
the north side. And Rabbi Yehoshua says: The world is similar to a 
small tent [lekubba], and the north side is enclosed with a partition 
as well, but once the sun reaches the northwestern corner it emerges 
from this small tent, and circles and passes behind the dome, i.e., 
outside the northern partition, until it reaches the east. 


As itis stated: “The sun also rises and the sun goes down, and hastens 

to its place, where it rises again. It goes toward the south,’ and turns 

about to the north; round and round goes the wind, and on its circuits 

the wind returns” (Ecclesiastes 1:5-6). The verse is understood as 

describing the sun’s movements, as follows: “It goes toward the south” 
during the day, “and turns about to the north,’ on the outside of 
the firmament, at night. “Round and round goes the wind [ruah] 

and the wind returns again to its circuits”; as the word ruah can 

also mean direction or side, Rabbi Yehoshua explains that these are 

the face of the east and the face of the west. Sometimes, in the 

short winter days, the sun turns about them without being seen, and 

sometimes, in the long summer days, it traverses them visibly. 


The baraita continues: Rabbi Yehoshua would say: With this we 
arrive at the opinion of Rabbi Eliezer that the world is like a partially 
enclosed veranda. He cites a verse as proof that the north side is open: 

“Out of the chamber comes the storm”; this is the southern side" 
that forms a room with the other two sides. “And cold out of the 
dispersed parts” (Job 37:9); this is the northern side, which is open, 
and from which a cold wind comes. “By the breath of God ice is 
given”; this is the western side. “And the breadth of the waters 
is straitened” (Job 37:10); this is the eastern side, from which the 
rains come. 


BACKGROUND 


It goes toward the south - ni17 by shin: The path of the sun 
through the sky appears different to observers in different parts of 
the world. In countries north of the equator, the sun’s zenith, the 
highest point it reaches in the sky, will always be to the south. As 
the sun rises in the east, its path will have a southward tilt, and 
when it descends to the west, its path will tend back northward. In 
general, sunrise does not occur directly in the east, but oscillates 
between the northeast in the summer and the southeast in the 
winter. Sunset likewise varies between the northwest in the sum- 
mer and southwest in the winter. Therefore, in the summer the sun 
can be seen passing a point directly eastward as it rises and a point 
directly westward as it sets, but this will not occur in winter. Still the 
sun will never be seen further north than its northernmost point 
of rising and setting. Since the sun is never seen in the northern 
section of the sky, Rabbi Eliezer says that there is no enclosure there 
over which the sun is able to continue northward after sunset. 
Rather, at night the sun passes to the outer face of the firmament 
and doubles back over the southern side to its point of rising in the 
east. According to Rabbi Yehoshua, the southern side of the sky is 
enclosed as well, and when the sun passes to the firmament's outer 
face at night, it travels over the northern side of the outer face of the 
firmament until it reaches its point of rising in the east. 


Top: Path of the sun during the day according to the opinion of the Sages 
Bottom: Path of the sun at night according to the opinion of the Sages 
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The Gemaraasks: But doesn’t the Master say that the southern 
wind raises showers and causes herbs to grow? The Gemara 
answers that this is not difficult: This is referring to rain that 
falls gently, which waters plants and brings growth; that is 
referring to a downpour of rain that causes damage. 


Rav Hisda said: What is the meaning of that which is written: 
“Out of the north comes gold” (Job 37:22)? This is the north- 
ern wind, which devalues gold by causing a drought that raises 
the price of grain. And, in addition, it says: “You who lavish 

gold out of the bag” (Isaiah 46:6). 


§ Rafram bar Pappa says that Rav Hisda says: From the day 
the Temple was destroyed the southern wind has not brought 
rain, as it is stated in the description of the destruction of the 
Temple: “He decrees on the right and there is hunger, and 
consumes on the left and they are not satisfied” (Isaiah 9:19). 
This means that God decreed that the southern wind, which is 
called right, shall bring famine with it. And it is written: “North 
and right, You have created them” (Psalms 89:13). This proves 
that the term right means south. 


And Rafram bar Pappa says that Rav Hisda says: From the 
day the Temple was destroyed, the rains no longer descend 
from the good storehouse, as it is stated: “The Lord will open 
to you His good storehouse, the skies, to give the rain of your 
land in its season” (Deuteronomy 28:12). In a time when the 
Jewish people perform God's will, and the Jewish people are 
settled in their land, rain descends from the good storehouse. 
In a time when the Jewish people are not settled in their land, 
rain does not descend from the good storehouse. 


Rabbi Yitzhak says: One who wishes to become wise should 
face south,"" and one who wishes to become wealthy should 
face north. And your mnemonic for this is that in the Temple 
the Table, which symbolized blessing and abundance, was in 
the north, and the Candelabrum, which symbolized the light 
of wisdom, was in the south" of the Sanctuary. And Rabbi 
Yehoshua ben Levi says: One should always face south, as 
once he becomes wise he will subsequently also become 
wealthy, as it is stated with regard to the Torah: “Length of 
days is in her right hand; in her left hand are riches and 
honor” (Proverbs 3:16). 


The Gemara asks: But Rabbi Yehoshua ben Levi says that 
the Divine Presence is in the west. How, then, can one pray 
facing south? The Gemara explains that one should turn aside 
slightly, so that he faces southwest. Rabbi Hanina said to Rav 
Ashi: An individual such as you, who lives to the north of 
Eretz Yisrael, should face south when you pray. And from 
where do we derive that Babylonia is located to the north" of 
Eretz Yisrael? As it is written in a prophecy concerning 
the destruction of Jerusalem by the Babylonians: “Out of the 
north evil shall break forth upon all the inhabitants of the 
land” (Jeremiah 1:14). 


NOTES 


One who wishes to become wise should face south — nying 
Dy? DaMw: This means that one should pray facing the south 
(Rashi; Rabbeinu Hananel). Rabbeinu Hananel also suggests an 
alternative explanation, that facing south means to go study from 
the Sages of the south of Eretz Yisrael. Some claim that south 
and north in this context refer to right and left, respectively. One 
who devotes himself entirely to Torah study with the strength 


of his right hand, while expending less effort on other matters, 


parallel to the weakness of one’s left hand, will earn the rewards 
of wisdom and wealth (Riaf). 


That Babyloniais...to the north - ayoy> dann: The commentar- 
ies note that the Talmud often refers to Eretz Yisrael as the West, 
as Babylonia was not due north of Eretz Yisrael, but northeast. 
Therefore, it can be called both north and east (Rid). 


HALAKHA 


One who wishes to become wise should face south — 
DT? DaMw AYN: Even one who wishes to fulfill the 
words of the Sages and face south or north in prayer 
should nevertheless face Jerusalem. The later commen- 
taries write that one may face his body toward Jerusa- 
lem while turning his face to the south or to the north 
(Shulhan Arukh, Orah Hayyim 94:2, and in the comment 
of Rema). 


The Table was in the north and the Candelabrum 
was in the south - pinta M3901 jissa nw: The Can- 
delabrum stood in the south of the Sanctuary, while the 
Table was in the north (Rambam Sefer Avoda, Hilkhot 
Beit HaBehira 1:7). 
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NOTES 


If the cistern preceded the tree the owner of the 
tree cuts down the tree and the owner of the cistern 
pays money - O37 DiN YX IP MTP WaT OK: Since a 
tree causes damage only after a long time and is there- 
fore not considered to cause immediate (Rabbeinu 
Yona), the owner of the tree is entitled to compensa- 
tion (Rashi). Some claim that the Sages were lenient 
with regard to the owner of the tree to maintain an 
incentive for people to plant trees (Ramban). 


Even if the cistern preceded — natip iang 5 by JX: 
As explained earlier (18b), the Gemara maintains that 
according to Rabbi Yosei one need not distance an 
activity that he performs within his own property, even 
if he might thereby cause damage to his neighbor. The 
reason is that he is acting within the boundaries of 
halakha, while the one who is damaged can always 
relocate if he chooses. In the Jerusalem Talmud the 
dispute is explained slightly differently: According to 
the Rabbis, settlement of the land depends on digging 
cisterns, and therefore they take precedence over trees. 
By contrast, Rabbi Yosei maintains that trees are also 
crucial to the well-being of the world, which is why 
they are not cut down in favor of cisterns. 


HALAKHA 


Even if the cistern preceded the tree — janw 5 byax 
toed natip: If one has a tree in his field close to his 
neighbor's cistern, or if he wants to plant a tree there 
(Tur), the owner of the cistern cannot compel him 
to cut it down by arguing that the tree's roots dam- 
age his cistern. The reason is that this damage occurs 
only after a period of time, and if the damage is not 
immediate each of the neighbors is permitted to act 
within his own property. The halakha is in accordance 
with the opinion of Rabbi Yosei (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 10:7; Shulhan Arukh, Hoshen Mishpat 
155:32). 
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§ The mishna teaches that one must distance from vegetables the 
water in which flax is steeped, and distance mustard from bees. A 
Sage taught that Rabbi Yosei permits one not to do so in the case 
of mustard because he can say to the beekeeper: Before you tell 
me: Distance your mustard from my bees, I can tell you: Distance 
your bees from my mustard, as they come and eat my mustard 
plants. In other words, you are also causing damage to my property. 
Since they each cause damage to the other, neither can force his 
neighbor to move. 


MI S HN A One must distance a tree twenty-five cubits 


from a cistern, and in the case ofa carob and 
of a sycamore tree, whose roots extend farther, one must distance 
the tree fifty cubits. This is the halakha whether the cistern or tree 
is located above or to the side of the other. If the digging of the 
cistern preceded the tree, the owner of the tree cuts down the tree" 
and the owner of the cistern pays him money. And if the tree pre- 
ceded the cistern the owner of the tree need not cut down the tree. 
If it is uncertain whether this came first or that came first, the 
owner of the tree need not cut down the tree. Rabbi Yosei says: 
Even if the cistern preceded" the tree," the owner of the tree need 
not cut down the tree. This is due to the fact that this one digs in 
his own property, and that one plants in his own property. 
G E M A The Gemara discusses the mishna’s state- 
ment that a tree must be distanced if it is 
above a cistern. A Sage taught: This is the halakha whether the 
cistern is below and the tree is above,’ or whether the cistern is 
above and the tree is below. The Gemara asks: Granted, if the 
cistern is below and the tree is above, it will cause damage, as the 
roots extend and damage the cistern when they breach its walls. 
But if the cistern is above and the tree is below, why should he have 
to distance the tree, considering that the roots extend downward? 
Rabbi Hagga says in the name of Rabbi Yosei: He must distance 
the tree because its roots form holes in the ground and ruin the 
floor of the cistern. 


Rabbi Yosei says: Even if the cistern preceded the tree, the owner 
of the tree need not cut down the tree. This is due to the fact that 
this one digs in his own property, and that one plants in his own 
property. Rav Yehuda says that Shmuel says: The halakha is in 
accordance with the opinion of Rabbi Yosei. Rav Ashi said: When 
we were studying in the study hall of Rav Kahana, we would say 
that Rabbi Yosei concedes with regard to one’s arrows, i.e., one 
must distance his activities from his neighbor if his actions will 
cause immediate damage to his neighbor, even if he is acting on 
his own property. 


BACKGROUND 


The cistern is below and the tree is above, etc. — te mond wa 


aon Toy: 


Cistern under a sycamore tree 
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The Gemara relates that a man called Pappei Yona’a was poor 
and became wealthy." He built a mansion [appadna]' on his 
land. There were these sesame seed pressers" in his neighborhood 
who would work, and when they would press the sesame seeds 
their activity would shake his mansion. He came before 
Rav Ashi to complain. Rav Ashi said to him: When we were 
studying in the study hall of Rav Kahana, we would say that Rabbi 
Yosei concedes with regard to one’s arrows. Here too, because the 
sesame seed pressers cause immediate damage they must distance 
themselves. 


The Gemara asks: And how much must the mansion shake for 
the owner to have the right to compel the sesame seed pressers to 
distance themselves? 


HALAKHA 
his courtyard after one is already operating. The Rivash notes 


These sesame seed pressers — ix¥¥ 937: If one is grinding 
wheat or other grains on his property and the activity causes 
the ground to shake to such an extent that a lid of a jug resting 
on a neighbor's wall rattles, he must move his enterprise (see 
Sma). Some commentaries rule that it is sufficient if the wall 
itself vibrates. This is the halakha even if the neighbor constructs 


that one causing damage must move even if his activity merely 
causes headaches and the like (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 11:3; Shulhan Arukh, Hoshen Mishpat155:15, and in the 
comment of Rema). 
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It must shake enough that the lid [nakhtema]: positioned at the 
mouth of a jug shakes" if it is placed on a wall. 


The Gemara relates: When the members of the household of bar 
Maryon, son of Ravin, would beat their flax, the chaff [rakta]! 
would fly off and harm people. Those people came before Ravina 
to complain. Ravina said to them: When we say that Rabbi Yosei 
concedes with regard to his arrows, this statement applies 
only when the damaging item moves by his direct force. Here, 
by contrast, it is the wind that carries the chaff. 


Mar bar Rav Ashi objects to this: In what way is this case different 
from one who winnows" on Shabbat by throwing the grain into the 
wind so that the chaff is blown away and the wind assists him?" 
That is considered a primary category of labor on Shabbat despite 
the fact that the act is performed partly with the aid of the wind. The 
Gemara relates that the Sages stated this objection with regard to 
beating flax before Mareimar. Mareimar said to them: This case is 
the same as one who winnows and the wind assists him. Just as 
this is considered his direct force for the purposes of the halakhot 
of Shabbat, it is likewise considered his direct force with regard to 
the halakhot of damages. 


NOTES 


That the lid positioned at the mouth of a jug shakes - 1373 
KAYIT MAN NAA: Rashi explains that a jug with its lid is 
hung on the wall of the house, and if the lid shakes due to the 
activity of the sesame seed pressers, it is considered a damaging 
activity. If there is less vibration than that, it is not necessary 
o halt the activity. Others say that a jug is placed on the floor, 
ouching the wall, and one observes whether the lid moves 
(Ramah; Ramban). Alternatively, the Gemara means that the 
activity is considered harmful if the walls move as much as the 
id of a jug does when it is carried normally (Rabbeinu Yitzhak 
of Dampierre; Tosafot; Rabbeinu Yona; Rashba). 


In what way is this case different from one who winnows — 
Ma KIW Ka: Winnowing is one of the primary categories of 
labor prohibited on Shabbat. It can be performed with the 

assistance of the wind, which blows away the chaff when the 

grain is thrown into the air. Since this is a standard manner to 

perform this task, it is considered a complete act despite the 

fact that it requires the aid of the wind. Some commentaries 

explain that Ravina distinguishes between a prohibited act on 

Shabbat, where the determining factor is creative action, and 

cases of causing damage. With regard to causing damage, the 

scattering of the chaff is considered an indirect cause, and one 

is not liable for damage he causes indirectly, nor does he have 

to distance himself. 


NOTES 

He was poor and became wealthy — ma pwym 99: This 
detail is necessary, as when Pappei Yona’a was poor it did 
not occur to him to build a house for himself on his land. This 
explains why he did not initially protest the activity of the 
sesame seed pressers. The effects of their activities became 
clear to him only after he had constructed his mansion. 
The commentaries cite this incident as proof that one who 
causes damage cannot claim an acquired privilege of use, 
even if he was there first. This halakha applies only in a 
case similar to this one, where the situation of the plaintiff 
changed. If the one suffering was rich from the outset, his 
lack of protest gives credence to the acquired privilege, even 
if the damage is significant (Rabbeinu Yona; Rashba). 


LANGUAGE 
Mansion [appadna] — %375%: This term, which also appears 
in the Bible (Daniel 11:45), is from the Old Persian apadana. 
It was borrowed by other languages in ancient times, and it 
means a mansion, a fortified house, or an elegant structure. 


LANGUAGE 
Lid [nakhtema] — 125132: Some commentaries maintain 
that this word is related to the Akkadian nakhamu, which 
bears a similar meaning. 


Chaff [rakta] - x797: Some versions of the text read dakta. 
Both words have the same meaning of a thin and small item. 
Therefore, the term is used for chaff, the tiny bits that emerge 
from beating wheat. 


HALAKHA 


One who winnows and the wind assists him — mm yit 
iny»: With regard to one who works in his courtyard, or 
ata threshing floor, or performs any other labor that might 
create dust, dirt, or odor, he must distance his activity so that 
the unpleasant by-product of his work does not reach his 
neighbor's field. This is the halakha even if the by-product 
reaches his neighbor's field only due to the wind. Neverthe- 
less, even if he does not distance his activity and it leads to 
damage, he is not liable, due to the significant contribution 
of the wind (Rambam Sefer Kinyan, Hilkhot Shekhenim 111; 
Shulhan Arukh, Hoshen Mishpat 155:34). 
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NOTES =—H——_————__ 
In Babylonia two cubits - niay ‘nw baa: Rashi explains 
that plows in Babylonia were narrow, which is why two cubits 
of space sufficed. Other commentaries maintain that the soil 


in Eretz Yisrael is harder, and therefore people plow with oxen, 
which require four cubits of space. By contrast, in Babylonia, 


where the soil is softer, donkeys are used for plowing, or even 
one’s hands. Consequently, less space is necessary (Rabbeinu 
Gershom Meor HaGola; Ramah). 
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The Gemara asks: And according to the opinion of Ravina, who 
rejects this comparison and claims that flying chaff is not consid- 
ered one’s arrow, in what way is this situation different from that 
of a spark that flies from a hammer" and causes damage, in 
which case all agree that the one wielding the hammer is liable 
to pay? The Gemara answers: There, it is preferable for him that 
the spark go as far as possible, rather than staying nearby. Here 
it is not preferable for him, i.e., it is immaterial to him, that the 
chaff go some distance. 


MI S HNA? person may not plant a tree near the 


field of another" unless he distances it 
four cubits from the field. This is the case whether he is planting 
grapevines or any kind of tree. If there was a fence between 
them, this one may place, i.e., plant, his grapevines or trees close 
to the fence from here, and that one may place, i.e., plant, his 
produce close to the fence from there. 


If the roots were spreading" into the field of another, the owner 
of the field may dig to a depth of three handbreadths even if 
he severs those roots, so that they do not impede his plow. If he 
was digging a cistern in that spot, or a ditch, or a cave, and he 
came upon the roots of his neighbor’s tree, he may cut downward 
normally, and the wood from the roots is his. 


G E M ARAĉ tanna taught: The four cubits that the 


Sages stated one must leave between a 
vineyard and a neighbor’s field are for the work of the vineyard, 
so that the owner of the vineyard does not take oxen and a plow 
into his neighbor’s field while working his vineyard. Shmuel says: 
They taught this halakha only with regard to Eretz Yisrael, but 
in Babylonia two cubits" are sufficient, as their plows are shorter. 
This opinion is also taught in a baraita: A person may not plant 
a tree near the field of another unless he distances the tree two 
cubits from the field. But didn’t we learn in the mishna: Four 
cubits? Rather, is it not correct that there is a difference between 
Eretz Yisrael and Babylonia in this regard, as stated by Shmuel? 
The Gemara concludes: Indeed, learn from it that it is so. 


And there are those who raise this matter in the form of a contra- 
diction. We learned in the mishna that a person may not plant a 

tree near the field of another unless he distances it four cubits 

from the field. But isn’t it taught in a baraita that two cubits are 

sufficient? Shmuel said that this is not difficult: Here it is referring 
to Babylonia, whereas there it is referring to Eretz Yisrael. 


HALAKHA 


From a spark that flies from a hammer - anpa yin yan 
wwe: If a smith strikes a hammer and a spark flies out, he must 
pay for any damage it causes (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 6:11; Shulhan Arukh, Hoshen Mishpat 384:2). 


A tree near the field of another — ivan aw pa ts: One 
may not plant a tree near his neighbor's trees, or vines near his 
neighbor's vines, unless he leaves four cubits of space to allow 
for working the land around the trees. If both neighbors decide 
to plant at the same time, they divide the requisite amount 
of space (Rema, citing Maggid Mishne). This distance of four 
cubits applies in Eretz Yisrael, whereas only two cubits are 
necessary between trees and trees or vines and vines in Baby- 
lonia, as stated by Shmuel. Four cubits must be left between 
vines and trees, or between trees of the same type (Rambam) 


even in Babylonia. Some commentaries state that even more 
space must be preserved (Rema, citing Tur). If there is a fence 
between the fields, one may plant next to the fence without 
maintaining any distance (Rambam Sefer Kinyan, Hilkhot She- 
khenim 10:8, Shulhan Arukh, Hoshen Mishpat155:25). 


If the roots were spreading — Doxx¥ OWI wy: If the roots of 
one’s tree extend into a neighbor's field, the neighbor has the 
right to cut them out to a depth of three handbreadths so that 
they do not impede his plow. If the neighbor finds roots when 
digging a cistern, he may cut them. In both cases the neighbor 
may keep the wood of the roots if the trees are more than six- 
teen cubits from his field. If the trees are not that far away, the 
roots belong to the owner of the tree (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 10:7, Shulhan Arukh, Hoshen Mishpat155:30). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


PT MAT AY NT BT 371 NT 


ANN NADY ITT ND TIT MIN 
Kp N) bpa am iay 
12x Yip bor sath WX mb "Dam 
bn raat ee tag DD PTN em mh 

290 IYI ne bax mab 


HS YD TING] DASA TTS BAY pase NT 
D531 tox thx soon n mb pA 
op jyya DPA? JPN bax DDI 


37 TANT NIYO NY KIN h sox 
PYDI apy - KIP PYVT NYP TKI 
a ATW DIW KY KII I1 TN) 
2, PID xba XIN YP big 

"yh mb ey 


sates oper maa eo an N32 1 
PIY bix BWIT ITT TA KNT 
ab I POW PRP XP DI MAT 
DEW wa yan > vox PKT NA 
whe poyn- ivanby ind oxy 

mera aay xbw tp 


san xp va Aww en vet sad vane 
TIWA prow nina xox > vox ow 
mw WIN HD NT NIN XP 
vox bw myyn Tin Yip -TWM 

im by Kh a = YON 3D 1 


The Gemara relates: Rava bar Rav Hanan had these palm trees 
that stood adjacent to the boundary of Rav Yosef’s vineyard. 
Birds would come and roost on the palm trees and would sub- 
sequently descend to the vineyard and damage it. Rav Yosef said 
to Rava bar Rav Hanan: Go and cut down" your palm trees. Rava 
bar Rav Hanan said to him: But I distanced them the required 
amount. Rav Yosef said to him: This matter, i.e., this specific 
distance, applies only to trees, but a greater distance is required 
for vines." 


Rava bar Rav Hanan protested: But didn’t we learn in the mishna 
that this is the halakha whether he is planting grapevines or any 
kind of tree? Rav Yosef said to him: This matter applies only to 
the distance between one tree and another tree, or the distance 
between one vine and other vines. But with regard to the space 
between a tree and vines, one requires a greater distance. 


Rava bar Rav Hanan said to him: I myself will not cut them 
down," as Rav said: With regard to this palm tree that produces 
one kav" of fruit, it is prohibited to cut it down, due to the verse: 
“You shall not destroy the trees” (Deuteronomy 20:19). And Rabbi 
Hanina says: My son Shikhhat died only because he cut down 
a fig tree before its time. Rava bar Rav Hanan continued: If the 
Master is amenable to do so, he may cut them down, but I will 
not do it. 


The Gemara further relates that Rav Pappa’ had these palm trees 

that stood adjacent to the boundary of the property of Rav Huna, 
son of Rav Yehoshua. He went and found Rav Huna digging and 

cutting his roots. Rav Pappa said to him: Whatis this? Rav Huna 

said to him that we learned in the mishna: If the roots were 

spreading into the field of another, the owner of the field may 
dig to a depth of three handbreadths even ifhe severs those roots, 
so that they do not impede his plow. 


Rav Pappa said to him: This statement applies only up to three 

handbreadths, whereas the Master is digging and cutting more 

than three. Rav Huna said to him: I am digging cisterns, ditches, 
and caves, as we learned in the mishna: Ifhe was digging a cistern, 
a ditch, or a cave, he may cut downward normally and the wood 

from the roots is his. Rav Pappa said: I told him all the proofs I 
could find, but I was unable to convince him that I was correct, 


NOTES 


Go cut down - yip by: The commentaries point out that the 
damage caused by the birds was not a direct result of Rava bar 
Rav Hanan’s actions, and therefore one cannot claim that it is 
considered like his arrows. Why, then, should he have to cut down 
he trees? They answer that he might cause the birds to fly over 
o Rav Yosef's vineyard. The damage in this case would in fact 
be considered like his arrows (Rabbeinu Yona; Rashba; Ritva). 


A greater distance is required for vines — 90 java paw: The 
halakhic authorities rule in accordance with the opinion of Rav 
Yosef, but they dispute the required measurement. Some state 
hat one must distance his tree four cubits and that Rava bar Rav 
Hanan had distanced it only two cubits, which is the requirement 
in Babylonia. According to this opinion, the halakha does not 
mandate a greater distance for trees (Ri Migash, citing Rif). Other 
commentaries write that the required distance is fifty cubits 


will not cut them down - xx»? xb xa: Many commentaries 
point out that if Rava bar Rav Hanan were causing damage, he 
would certainly be required to cut down his trees. Some explain 
hat one is permitted to cut down a fruit tree only if it causes a 
great loss (Tosafot). Others write that Rav Yosef did not claim that 
he tree had to be cut down according to the strict letter of the 
aw; rather, he wanted Rava bar Rav Hanan to do so as an act of 
piety, to avoid being responsible for the damage. Rava bar Rav 
Hanan responded that if it is an appeal to piety, one should also 
ake into consideration the problem of cutting down fruit trees 
Rashba). Yet others contend that Rava bar Rav Hanan said that 
he does not maintain that this is the halakha, and that he could 
not follow the ruling of Rav Yosef, who was personally involved 
in the case. Therefore, he was unwilling to act, and he suggested 
hat if Rav Yosef was certain of the halakha he should take action 


(Ramah). There are also those who claim that there is no fixed himself (Rabbeinu Yona). 
distance and that the ruling depends on the judges’ discretion 
(Rabbeinu Yona). 

PERSONALITIES 


Rav Pappa — X59 27: Rav Pappa, a fifth-generation amora in 
Babylonia, was a student of both Abaye and Rava in Pumbedita. 
Rav Pappa established an academy in Neresh, where he was 
joined by his close friend Rav Huna, son of Rav Yehoshua, in teach- 
ing inthe academy. After Rava's death, many of his students came 
to study under Rav Pappa, who had more than two hundred 
students attending his lectures. 


Rav Pappa's father was a wealthy merchant who supported 
him in order to allow him to study. Rav Pappa later became a 
wealthy businessman in his own right, as a brewer of date beer 
as well as other business ventures. The Talmud records that he 
engaged in trade with both Jews and gentiles and had a reputa- 
tion for fairness and generosity in his business dealings. 


HALAKHA 

This palm tree that produces one kav — pyy" xo 
tap: Even in a situation where a fruit tree causes dam- 
age, it may be cut down only if it a produces a small 
enough amount of fruit that it is unworthy of tending. 
An olive tree that produces a quarter-kav of olives and 
a palm tree that produces one kav of dates may not be 
cut down (Rambam Sefer Shofetim, Hilkhot Melakhim 
UMilhemoteihem 6:9). 
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Daf 26 Amud b 


NOTES 


A strip of land over which the public has an acquired 
privilege of use — 0°31 12 PNNAW %7: Rashi explains as 
follows: If the public has established the privilege of use of 


a strip of land, 


land. Here too, 


land 
Others explain 
established an 
ago (Rabbeinu 


the rightful owner may not ruin that strip of 
Rav Pappa claimed: Since | have used the 


or the palm trees, you are not permitted to ruin it. 


that Rav Pappa contended that his ancestors 
acquired privilege of use on this land long 
Gershom Meor HaGola). 


Most commentaries reject these interpretations, as it 


is difficult to compare the public's right to land to an indi- 


vidual’s right to land he does not own. Instead, 
e spot where Rav Huna, son of Rav Yehoshua, was 
digging, where the roots of Rav Pappa's trees were found, 
belonged to Rav Huna, but he had given the public the right 
there. Rav Pappa maintained that Rav Huna had no 
o dig a cistern there and ruin the public space (Rab- 


hat 


owa 
right 
beinu Hanane 


Rav Huna’s rig 
wood for hims 
hat although 
restrict the pu 
ner, although t 


hey explain 


Ri 


igash; Ra’avad; Rivam in Tosafot). Some 


commentaries maintain that Rav Pappa did not dispute 


ht to cut out the roots, but he claimed the 
elf. His proof from the public strip of land is 
he land belongs to an individual, he cannot 
blic’s privilege of use. In an analogous man- 
he owner of the land can prevent usage, the 


privilege shou 


d at least entitle the tree owner to the roots 


(Rabbeinu Tam). 


There it is within sixteen cubits — 


Tax TWY ww qina [X2: 


Some commentaries explain that Rav Huna maintained that 


he tree owner 


o how wide tl 


ruin the strip o 
who contends 


he tree, as in that space the tree draws nourishmen 
he ground. Since Rav Huna dug beyond 
permitted to remove the roots (Rashi). Other early com- 
mentaries, who maintain that this refers 
appropriated by the public, explain that there is a limi 


retains his rights only within sixteen cubits of 
from 
hat limit, he was 


land 
even 
he public area is, specifically sixteen cubits, 


o a strip o 


which is the width of a public domain in other contexts. 
Beyond sixteen cubits, the owner of the land is permitted to 


f land (Ramah). According to Rabbeinu Tam, 
that the discussion concerns ownership of 


he roots, Rav Huna is claiming that beyond sixteen cubits 
he roots belong to the owner of the land. 


HALAKHA 


Roots of a tree belonging to an ordinary person - ww 


vit bw pone: | 
into a field be 


f roots of a tree of an ordinary person extend 
longing to the Temple treasury, no benefit 


may be derived from the roots if the tree is located within 


sixteen cubits 


of the field of the treasury. Nevertheless, if 


one does derive benefit he is not liable for misuse of con- 
secrated property. If the tree is farther away than sixteen 


cubits, any be 


nefit derived from the roots is considered 


misuse of consecrated property (Rambam Sefer Avoda, 


Hilkhot Mela 5: 


6). 


Roots of a tree belonging to the Temple treasury... 
extend into a field of an ordinary person — wapn bw 

viwa gaT: In a case where roots of a tree belonging 
to theTemple extend into afield ofan ordinary person, one 
who derives benefit from them misuses consecrated prop- 
erty, provided that the tree stands within sixteen cubits of 


the person's fie 


Id. In a case where the tree is beyond sixteen 


cubits, one may not benefit from the roots, but if he does so 
he has not misused consecrated property (Rambam Sefer 
Avoda, Hilkhot Me'ila 5:6). 
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until I told him that which Rav Yehuda says: With regard to a 
strip of land over which the public has an acquired privilege of 
use," one may not destroy it. Here too, since I have an acquired 
privilege of use of this land, you are not permitted to destroy 
that which I possess. After Rav Pappa left, Rav Huna, son of Rav 
Yehoshua, said: Why did I not say to him that there, an acquired 
privilege of use is effective when it is within sixteen cubits," as 
within that area the roots are considered part of the tree, whereas 
here I cut the roots of the palm trees beyond sixteen cubits. 


§ The mishna teaches that if he was digging a cistern, a ditch, 
or a cave, he may cut downward and the wood is his. The Sage 
Ya’akov of Hadeyyav raised a dilemma before Rav Hisda: To 
whom does the wood belong? The mishna says that the wood 
is his, without specifying to which of the two individuals this 
refers, the owner of the tree or the owner of the land. 


Rav Hisda said to him: You learned the answer in a mishna in 
tractate Me’ila (13b). If roots of a tree belonging to an ordinary 
person [hedyot]"' extend into a field belonging to the Temple 
treasury, one may not derive benefit from them, but if one 
derived benefit from them he is not liable for misuse of conse- 
crated property.” That is, even if one does transgress the prohibi- 
tion and benefit from them, it is not considered misuse and he is 
not liable to bring an offering. 


Granted, if you say that we follow the tree, and the roots are 
considered part of it, it is due to that reason that one is not liable 
for misuse, as the tree is not consecrated. But if you say we follow 
the land, i.e., the roots belong to the land’s owner, why is he not 
liable for misuse of consecrated property? 


The Gemara asks: Rather, what will you say, that we follow the 
tree? If so, say the last clause of that mishna: If roots of a tree 
belonging to the Temple treasury extend into a field of an ordi- 
nary person," one may not derive benefit from them, but if one 
derived benefit from them he is not liable for misuse of conse- 
crated property. But if we follow the tree, why is he not liable for 
misuse of consecrated property? 


The Gemara responds: Are the cases comparable? In both 
clauses of the mishna we are dealing with growths that came 
thereafter, i.e., after the tree was consecrated, and the tanna of 
that mishna holds that with regard to growths that grew from 
a consecrated plant or tree, they are not subject to the halakhot 
of misuse of consecrated property. Only the original plant is. 
Consequently, there is no connection between that mishna and 
the question of whether roots are considered part of the tree or 
part of the land. 


Ravina said that it is not difficult: Here, in the first clause of 
the mishna in Me’ila, it is referring to within sixteen cubits of 
the tree. In this case the roots are considered part of the tree. 
There, in the second clause, it is referring to roots beyond sixteen 
cubits, in which case the roots are considered part of the ground 
where they are found. 


BACKGROUND 


LANGUAGE 
Ordinary person [hedyot] — viry: From the Greek itwtng, 
idiotés, meaning a simple person, one with no particular 
stature. The term is also used to distinguish between sacred 
property and items that belong to a regular person. 
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Misuse of consecrated property — povin: The halakha of mis- 
use of consecrated property is mentioned briefly in the Torah 
(see Leviticus 5:14-16), while the many details of its halakhot are 
discussed extensively in tractate Me'ila. Misuse [meiila] is defined 
as any unlawful benefit derived from consecrated property, as 
one may not use for personal gain any property that has been 
consecrated to God. The prohibition against misuse is severe in 


that even one who acts unwittingly or by unavoidable accident 
is guilty of misuse and is liable to bring an offering. Furthermore, 
although in most situations one is not held accountable for the 
actions of his agent, this principle does not apply to cases of 
misuse. Tractate Me'ʻila details those instances when different 
types of offerings and other consecrated property are subject 
to misuse and when this prohibition does not apply. 
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Ulla said: An individual who maintains a tree that is within 
sixteen cubits of a boundary is a robber, as it draws nourishment 
from the neighbor’s land, and one does not bring first fruits® 
from it,’ since that would be a mitzva that is fulfilled by means of 
a transgression. 


The Gemara asks: From where does Ulla derive that measure- 
ment? If we say it is from that which we learned in a mishna 
(Shevi’it 1:6), this is problematic. That mishna teaches: If there 
were ten saplings" scattered in a beit sea, one may plow the 
entire beit se‘a for their sake until Rosh HaShana of the Sabbati- 
cal Year. Although it is prohibited to plow other land in the time 
leading into the Sabbatical Year, to avoid the appearance of pre- 
paring to work the ground in that year, it is permitted to do so for 
the purpose of sustaining these young trees. 


The Gemara calculates: How much is the area of a beit sea? It is 
2,500 square cubits.' And how much area is allocated for each 
and every one of the ten trees? It is 250 square cubits. This is not 
the distance that Ulla taught. An area of sixteen cubits to each 
side of the tree is a square of thirty-two by thirty-two cubits, or 
1,024 square cubits, which is much larger than 250. 


But rather, Ulla derived this measurement from that which we 
learned in the following mishna (Shevi’it 1:5): Ifthere were three 
large trees" belonging to three different people in one beit sea, 
these trees combine, and one may plow the entire 


BACKGROUND 


First fruits - waa: The obligation to bring first fruits to the 
Temple is stated in the Torah (Deuteronomy 26:1-11) and is 
discussed in great detail in tractate Bikkurim, in the mishna and 
in the Jerusalem Talmud. This mitzva applies to the seven types 
of fruit with which Eretz Yisrael is specially favored and involves 
the bringing of a small amount of first fruits, one-sixtieth of 
the harvest, before teruma is separated from the crop. The first 


One does not bring first fruits from it — O11 VAN PpWIN PX: 
Rashi explains that one is not obligated to bring first fruits 
from this tree because it does not fulfill the requirement of: 
“Which you shall bring in from your land” (Deuteronomy 26:2), 
as the land occupied by the tree does not belong entirely to 
him. Others maintain that it is actually prohibited to bring 
first fruits from this tree. The reasoning is that the tree draws 
nourishment from the land of another, which puts its fruit in a 
category similar to that of a stolen item, and it is prohibited to 
offer a stolen item as an offering because this is a mitzva that 
comes to be fulfilled by means of a transgression (Rabbeinu 
Hananel). 

Some early commentaries point out that Ulla’s statement 
apparently contradicts the mishna, which rules that one need 
distance a tree only four cubits from a boundary. They explain 
that the mishna is referring to a case where there is a rock in 
the ground that prevents the tree from drawing nourishment 
from the neighboring field. For this reason the mishna does not 
address the issue of nourishment but simply discusses distanc- 
ing from above the ground, to enable work in the vineyard 
(Rabbeinu Hananel; Tosafot; Rashba). 


Ten saplings — niy% Wy: When the Temple stood it was 
prohibited to work the land in the period before the Sabbatical 
Year, as a supplement to the prohibitions of the Sabbatical Year 
and to avoid improving the land for that year. This prohibition 


NOTES 


fruits must be brought to the Temple in Jerusalem. A large, 
festive ceremony accompanied the procession of the first fruits 
to Jerusalem. The owner of the fruit would bring his basket up 
to the altar, where he would wave it and recite the prayers of 
praise and thanksgiving that appear in the Torah. At this stage 
of the ritual, the status of the first fruits becomes like that of 
teruma, and the fruits belong to the priests. 


included the plowing of grain fields from Passover of the sixth 
year and fruit orchards from Shavuot. Nevertheless, in the event 
that young trees have not grown sufficiently, there is a concern 
that if one does not plow the field they will die. In this case, 
the Torah permits plowing the field until Rosh HaShana of the 
Sabbatical Year, a halakha that was transmitted to Moses from 
Sinai. This leniency applies only if there are ten trees, as a field 
with fewer than ten trees does not require plowing (Josafot). 
Alternatively, the reason is that an arrangement of fewer than 
ten trees is not classified as a field of trees but as a scattering, 
which is treated like a grain field (Ri Migash). This leniency 
applies only when there are precisely ten trees, but not more, 
as if there are more than ten trees it is assumed they will not 
be left to grow so crowded together, but are slated for removal. 
ome commentaries maintain that this halakha came into 
ffect only following the destruction of the Temple (Ramah). 


WN 


oO 


Three trees — niby nyw: This refers to large trees that may 
be owned by three separate people. The area around them 
may be plowed on their account because they are situated in a 
single plot of land. According to Rashi the mishna is referring to 
plowing the land until Shavuot. Others cite a version of the text 
that states that the land may be plowed until Rosh HaShana 
(Ra'avad; Rabbeinu Yona). This is in accordance with the state- 
ment (Moed Katan 3a) that at a later stage Rabban Gamliel and 
his court permitted plowing until Rosh HaShana in all fields. 


HALAKHA 
Ten saplings — niyy Wy: If ten saplings are planted in one 
beit sea, equal to 2,500 square cubits, the entire field may 
be plowed on account of the saplings until Rosh HaShana 
of the Sabbatical Year. This ruling is a halakha transmitted to 
oses from Sinai (Rambam Sefer Zera‘im, Hilkhot Shemitta 
eYovel 3:5). 


Three trees — mbes nyw: If three trees, either fruit trees 
or non-fruit trees, are planted in one beit sea of land, and 
hey are large enough that if they were fig trees they would 
produce enough figs to form cakes weighing sixty maneh, 
he field may be plowed on their account until Rosh HaShana 
of the Sabbatical Year. This is the halakha whether the trees 
belong to a single individual or to multiple owners, provided 
he plowing oxen can maneuver between the trees with the 
plow (Rambam Sefer Zera'im, Hilkhot Shemitta VeYovel 3:2). 


LANGUAGE 
Cubits [garmidei] — 1373: Garmida is the Aramaic name 
for a forearm, the basis for the measurement of a cubit. This 
term appears in the Bible with a slightly different spelling, as 
gamod (Judges 3:16). In Aramaic it is extended with an added 
letter reish. 
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HALAKHA 

One who buys a tree and its land - typ tons mipi: 
If one buys a tree that is situated in the field of another, 
he does not bring first fruits, as this purchase does not 
include the land automatically. If he bought the tree and 
the land, he brings first fruits and recites the relevant 
verses (Rambam Sefer Zera‘im, Hilkhot Bikkurim 2:13 and 
Kesef Mishne there). 
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beit se‘a for their sake. How much is that area in cubits? It is 
2,500 square cubits. And how much area is that for each of 
the trees? It is 83314. This is still more than the amount that 
Ulla established. The Gemara answers: Ulla was not precise 
in this matter. 


The Gemara asks: One can say that we say that a Sage was not 
precise in his measurements when his ruling leads to a strin- 
gency; but do we say that he was not precise if his measure- 
ments lead to a leniency? According to the previous explanation, 
Ulla exempts the owner of a tree from first fruits even in a 
case where his tree does not in fact draw nourishment from 


his neighbor's field. 


The Gemara answers: Do you maintain that we say the roots 
extend that far in a square, i.e., one measures sixteen cubits to 
each side of the tree? Not so; we say this with regard to a circle, 
that is, the roots extend ina circle surrounding the tree, as the area 
ofa circle is smaller than that of the square circumscribing it. 


The Gemara asks: Now, by how much is the area of a square 
greater than the area of a circle with a diameter the length of 
the side of that square? It is greater by one-quarter’ of the area 
of the circle. If so, 768 square cubits, three-quarters of 1,024, 
remain for each tree, but there still remains half a cubit" more 
based on the mishna’s calculation. In other words, the measure- 
ment would be more accurate if a tree is considered to draw 
nourishment from a distance of sixteen and a half cubits on each 
side. The Gemara answers: This is why we said that Ulla was not 
precise, and he was not precise in a manner that leads to a 
stringency, as one brings first fruits even from a tree that stands 
just sixteen cubits from the boundary, rather than 1614. 


The Gemara cites a proof against the opinion of Ulla. Come 
and hear the following mishna (Bikkurim 1:11): One who buys 
a tree and its land" brings first fruits and recites the requisite 
Torah verses (Deuteronomy 26:5-11) over them. What, is it not 
referring to a case where one buys any amount of land with the 
tree? The Gemara rejects this claim: No; it is referring to a case 
where one buys sixteen cubits of land around the tree. 


NOTES 


One-quarter — 931: This number is not precise, as it is predi- 
cated on the assumption that the ratio of the circumference of 
a circle to its diameter is precisely three to one, when in fact this 
number, known as pi, is closer to 3.14. Rambam’s Commentary 
on the Mishna (Eiruvin 1:5) notes that since the true ratio can 
only be approximated, as it is an irrational number, the Sages 
expressed the ratio in terms of whole numbers. Others explain, 
based on a verse (see | Kings 7:23), that for halakhic purposes, 
the Sages had a tradition that the ratio should be considered 
three to one. See Jashbetz, who discusses whether this smaller 
ratio is applied only in cases where it results in a stringency, or 
even in cases where it results in a leniency. 


There still remains half a cubit - xpax™ Kaa mb WDN: 
According to Rashi, if one calculates Ulla's measurement not as 
sixteen cubits but as 162, each tree receives roughly 816 square 


cubits, which is about one-third of a beit se'a, 83314. Rashi points 
out that it would be more precise to say two-thirds of a square 
cubit, but the Gemara was inexact. He further adds that there are 
versions of the text that state that number (see Rabbeinu Tam 
in Tosafot). In defense of the standard version of the text, other 
commentaries write that one must take the area of the tree itself 
into consideration, which is roughly one square cubit. Conse- 
quently, the area is 16% cubits on each side (Ra’avad; Tosafot; Rid). 
Others state that one-third of a square cubit should be added 
for the space of the tree itself, which brings the measurement 
closer to 833%, even if one initially adds only half a square cubit 
for a tree (Tosafot). Some commentaries suggest that the half 
of a square cubit does not count for each tree but is deducted 
from each end of the beit sea. This yields close to 816 square 
cubits for each tree. 
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The Gemara suggests: Come and hear an additional proof from 
another mishna (Bikkurim 1:6): If one bought two trees" in the 
field of another, he brings first fruits and does not recite 
the verses, because the land does not belong to him. It may be 
inferred from here that if he bought three trees he does bring" 
first fruits and recite the verses. What, is it not referring to a case 
where one buys any amount of land with the trees? The Gemara 
rejects this claim as well: No; here too it is referring to a case 
where he acquires sixteen cubits of land around the trees. 


The Gemara suggests: Come and hear a proof from a mishna 
(Pe'a 3:6). Rabbi Akiva says: The owner of land of any size is 
obligated in pe'a™ and in first fruits, and a lender can write a 
document that prevents the Sabbatical Year from abrogating 
an outstanding debt [prosbol]! for this land," so that loans 
he provided will not be canceled at the close of the Sabbatical 
Year, 


NOTES 


Bought two trees — niby 3w mp: The commentaries point 
out: This indicates that even if the buyer has no land, since 
one who purchases two trees does not automatically acquire 
the land upon which they are situated, he nevertheless 
brings first fruits. This presents a difficulty for the opinion of 
Ulla, who states that if a tree draws nourishment from anoth- 
er's field, no first fruits are brought (Rid). The Rid explains that 
when one buys a tree he acquires the right to draw nourish- 
ment from the land for as long as the tree grows there, and 
there is consequently no robbery in this case. Nevertheless, 
one does not recite the verses, because the land does not 
belong to him. 


And a lender can write a prosbol for it -biarn voy pania: 
By Torah law, all debts are abrogated at the end of the seventh 
year of the Sabbatical cycle. The institution of a prosbol pre- 


If one bought two trees — misbns ‘Mw Map: If one buys two 
trees that are located in the field of another, he brings first 
fruits by means of an agent and does not recite the verses, as 
it is uncertain whether or not he owns land (Rambam Sefer 
Zera‘im, Hilkhot Bikkurim 4:4). 


If he bought three trees, he does bring - x12 aww ii: 
One who buys three trees must bring first fruits and recite the 
verses. It is considered as though he purchased the land occu- 
pied by the trees even if he did not actually do so (Rambam 
Sefer Zera’im, Hilkhot Bikkurim 2:13). 


HALAKHA 


vents debts from being abrogated at the end of the Sabbatical 

Year. In effect, the creditor gives permission to the court to col- 
ect his debt, and a debt owed to the court is not abrogated 

by the Sabbatical Year. This mechanism was instituted by Hillel 

he Elder, who observed that people were reluctant to lend 

money to the poor at the approach of the Sabbatical Year. He 

herefore established this mechanism to benefit both the 

enders, as it enables debts to be collected, and the borrowers, 
since otherwise people would be discouraged from providing 

oans. Rashi explains that land is needed for a prosbo! because 

his arrangement was instituted to protect standard debts, 
which typically include a lien on land. Other commentaries 

explain that when the borrower has land from which the debt 
can be collected, it is viewed is if the debt were already repaid. 
Since the requirement of land for a prosbol is a technicality, 
any amount of land suffices for this purpose (see Josafot). 


The owner of land of any size is obligated in pea -5 PIAI 
ngaa n Kaw: Land of any size is subject to pe'a, even if it is 
owned by partners (Rambam Sefer Zera'im, Hilkhot Mattenot 
Aniyyim 2:3). 


And a lender can write a prosbol for it - diate voy pania: 
A prosbol may be written only if the borrower owns land. Even 
a small plot of land qualifies for this purpose (Rambam Sefer 
Zera’im, Hilkhot Shemitta VeYovel 9:19; Shulhan Arukh, Hoshen 
Mishpat 67:22). 


BACKGROUND 

Pe'a — m5: The Torah states that it is prohibited for a farmer to 
harvest the produce in the corner of his field. He must allow the 
poor to collect this produce for themselves. The Sages issued a 
decree that the area of the corner must be at least one-sixtieth 
of the field. This mitzva appears in the Torah (Leviticus 19:9, 
23:22), and tractate Pe‘a is devoted to the details of this mitzva. 
By Torah law, fields, vineyards, and olive groves are included in 
this mitzva (Tosafot). 


——————————___ LANGUAGE 

Prosbol - Biarin: This term is clearly of Greek origin; its pre- 
cise source remains unclear. Some commentaries suggest it is 
related to the word zpoßoàń, probolë, which refers to a declara- 
tion before a court or communal gathering. Some associate it 
with the Greek zpooBoaAn, prosbolé, meaning the conclusion 
of a sale. 
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HALAKHA 


And he can acquire property that does not serve 
as a guarantee along with it - pxw Dp) maY PI 
DINK om: A large amount of movable property can 
be acquired by means of the concurrent acquisition 
of even a small amount of land (Rambam Sefer Kinyan, 
Hilkhot Mekhira 3:8; Shulhan Arukh, Hoshen Mishpat 
202:7). 


A tree part of which is in Eretz Yisrael - inypa tons 
Ysa: Ifa tree's roots are partially inside Eretz Yisrael and 
partially outside it, its fruit is considered a mixture of 
untithed produce and non-sacred produce, as stated by 
Rabbi Yehuda HaNasi. This is the halakha even if a hard 
rock divides the roots that are inside Eretz Yisrael from 
those that are outside (Rambam Sefer Zera’im, Hilkhot 
Terumot 1:24). 


BACKGROUND 


Untithed produce [tevel] - bap: Tevel refers to pro- 
duce from which the priestly dues of teruma and other 
tithes have not been separated, or dough from which 
halla has not been separated. The Torah prohibits the 
consumption of untithed produce. Once tithes or halla 
have been separated, even if they have not yet been 
given to those for whom they are designated, the item 
is no longer classified as untithed, and it may be eaten. 
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and he can acquire property that does not serve as a guarantee, 
i.e., movable property, along with it." There are specific modes of 
acquisition for movable property, but if one is acquiring any amount 
ofland at the same time as the movable property, the mode of acquisi- 
tion employed to acquire the land suffices for the acquisition of the 
movable property as well. Apparently, any amount of land is subject 
to first fruits, whereas according to Ulla a tree acquired with less than 
sixteen cubits of land surrounding it draws nourishment from the land 
surrounding it and is exempt from first fruits. The Gemara rejects this: 
With what are we dealing here? We are dealing with wheat, which 
is subject to the halakhot of first fruits and requires very little land 
to nourish it. 


The Gemara comments that the language of the mishna is also precise, 
as it teaches: Land of any size, which indicates even a miniscule 
amount, and all normal trees certainly require more land than that. 
The Gemara affirms: Learn from it that it is so. 


The Gemara further suggests: Come and hear a proof from a baraita 
(Tosefta, Maasrot 2:22): If there is a tree, part of which is in Eretz 
Yisrael" and part of which is outside of Eretz Yisrael, it is considered 
as though untithed produce,’ i.e., produce that is subject to the 
halakhot of terumot and tithes, and non-sacred produce, i.e., produce 
that is exempt from the halakhot of terumot and tithes, are mixed 
together in each one of this tree’s fruits. This is the statement of Rabbi 
Yehuda HaNasi. 


Rabban Shimon ben Gamliel says: With regard to the fruits in the 
part of the tree that is growing in a place where there is an obligation 
to separate tithes, i.e., in Eretz Yisrael, the owner is obligated to sepa- 
rate tithes. With regard to the fruits that are growing in a place where 
there is an exemption from separating tithes, i.e., outside of Eretz 
Yisrael, the owner is exempt. 


The Gemara comments: They disagree only in that one Sage, Rabban 
Shimon ben Gamliel, holds that there is retroactive designation, and 
therefore it is assumed that the nourishment drawn from Eretz Yisrael 
sustained the fruit that grew on that side of the tree, and the nourish- 
ment drawn from outside Eretz Yisrael sustained the fruit that grew 
there. And one Sage, Rabbi Yehuda HaNasi, holds that there is no 
retroactive designation, and the fruit is considered mixed. 


But if the tree grew entirely in a place where there is an exemption 
from separating tithes, i.e., outside Eretz Yisrael, all agree that the 
owner is exempt, even though the tree might have roots within sixteen 
cubits of Eretz Yisrael and draw nourishment from there. This presents 
a difficulty for the opinion of Ulla, as he claims that the place from 
where a tree draws its nourishment is decisive with regard to first fruits. 


The Gemara answers: With what are we dealing here? We are dealing 

with a case where a rock divides the roots up to the trunk, and there- 
fore it is possible to distinguish between the parts of the tree that draw 
nutrients from Eretz Yisrael and the parts that draw nutrients from 

outside of Eretz Yisrael. The Gemara asks: If so, what is the reasoning 
of Rabbi Yehuda HaNasi? Why does he view the fruits as being 
a mixture? The Gemara answers: He holds that although there is a 
division between the roots, they cannot be distinguished from one 

another, as they then become mixed in the body of the tree. 


The Gemara asks: And with regard to what principle do they dis- 
agree? The Gemara answers: One Sage, Rabbi Yehuda HaNasi, holds: 
The air above the ground mixes the nutrients, and one Sage, Rabban 
Shimon ben Gamliel, holds: This part of the tree stands alone and 
this part of the tree stands alone. From the roots up to the branches, 
it is as if the tree were cut along the line of the border. 
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The Gemara raises a difficulty against Ulla’s opinion from a different 
perspective: And do roots extend sixteen cubits and no more? 
Didn’t we learn in a mishna (25b): One must distance a tree twenty- 
five cubits from a cistern? This indicates that tree roots reach more 
than sixteen cubits. Abaye said: The roots extend farther, but they 
weaken the ground only up to sixteen cubits; with regard to an 
area any more distant than that, they do not weaken the ground. 


Concerning this matter the Gemara relates that when Rav Dimi 
came from Eretz Yisrael he said: Reish Lakish raised a dilemma 
before Rabbi Yohanan: With regard to a tree that is within sixteen 
cubits of a boundary," what is the halakha? Rabbi Yohanan said 
to him: The owner is a robber, and one does not bring first fruits 
from it. 


By contrast, when Ravin came from Eretz Yisrael, he related that 
Rabbi Yohanan says: Both in the case of a tree that is close to a 
boundary and a tree that leans into a neighbor's yard, one brings 
first fruits and recites the verses, as it was on this condition” that 
Joshua apportioned Eretz Yisrael to the Jewish people, i.e., that 
they would not be particular about such matters. 


With d hat 1 . h 
MISHNA ith regard to ates that leans into the 


field of another," the neighbor may cut the 
branches to the height of an ox goad! raised over the plow," in places 
where the land is to be plowed, so that the branches do not impede 
the use of the plow. And in the case of a carob tree and the case of 
a sycamore tree," whose abundance of branches cast shade that is 
harmful to plants, all the branches overhanging one’s property may 
be removed along the plumb line,” i.e., along a line perpendicular 
to the boundary separating the fields. And if the neighbor's field 
is an irrigated field, all branches of the tree are removed along 
the plumb line. Abba Shaul says: All barren trees are cut along 


the plumb line. 
G E M A A dilemma was raised before them: Is Abba 
Shaul referring to the first clause of the 
mishna, which states that a tree extending into a neighbor's field is 
cut only to the height of an ox goad, and Abba Shaul maintains that 
barren trees have the same halakha as carob and sycamore trees in 
that they are cut along the plumb line? Or is he referring to the latter 
clause, which discusses an irrigated field, and he permits cutting only 
barren trees along the plumb line, but not fruit trees? 


The height of an ox goad - yayan sbn: This was a staff used 
to prod and direct animals. It is likely that this implement was of 
a fixed length, slightly less than 1 m, as the farmer who walked 
behind the plow had to be able to reach the oxen to prod them. 


Plowman with ox goad 


Along the plumb line - nbipwan 1333: This means a straight 
line perpendicular to the ground. In order to ensure that walls 
were straight, builders would hang a weight at the end of a rope 


to produce a straight line. 


Plumb line 


A tree within...a boundary - ayn piia Px: If one 
owns a tree that stands close to a neighbor's boundary or 
that extends into a neighbor's field, then even though it 
should have been kept at a distance, fruit from that tree is 
brought as first fruits and the verses are recited (Rambam 
Sefer Zera’im, Hilkhot Bikkurim 2:11). 


A tree that leans into the field of another - xinw tons 
ivan mwh mwi: If the branches of one’s neighbor's tree 
extend into his field, he may cut the branches to the height 
of an ox goad raised over a plow, to facilitate the plowing 
of his field. If the tree in question is a carob or sycamore 
tree, all of the branches overhanging his property may be 
removed up to the boundary. Similarly, if the branches of 
any tree extend into an irrigated field or into a copse of 
trees, they may be removed up to the boundary (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 10:8; Shulhan Arukh, Hoshen 
Mishpat155:26). 


| NOTES © 

As it was on this condition — 13 n32 byw: Since people 
are not particular about such matters, one cannot say that 
the owner of the tree is a robber. This permission does not 
need to be stated explicitly by the neighbor, as it is part 
of Joshua's conditions. Evidently, Ulla disputes the claim 
that Joshua imposed this condition, and he maintains that 
people are particular in this regard. In fact, in tractate Bava 
Kamma (80b) this condition is not included in a list of 
conditions established by Joshua, which demonstrates 
that the matter is subject to dispute (Rashba). 


Over the plow - Awrnat yaa by: In other words, the width 
of the area that is cut is the space taken up by the plow. 


And in the case of a carob tree and of a sycamore tree — 
Mapwai am: According to Rashi, these trees have a 

great number of thick branches, and the shade they cast 
impedes the growth of the field’s produce. Others state 

that as the fruits of these trees are insignificant, this is an 

additional allowance for cutting them along the plumb 

line, despite their fruit-bearing status (Rabbeinu Gershom 

Meor HaGola). 


Along the plumb line [mishkolet] - nbipwan 3333: 
To determine the path of this line one employs a string 
with a weight [mishkal] attached to it, as used by builders. 
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NOTES 
An irrigated field - pnowa ma: The commentaries 
explain that the trees prevent dew from forming on the 
field. Since this type of field is not watered naturally and 
needs to be irrigated, the damage is more extensive 
(Rambam). 


He is referring to the first clause — *x? NWI: Abba 
Shaul permits one to cut any barren tree growing over 
a field that is watered by natural sources, in addition to 


carob and sycamore trees (Rashi). Some commentar- 


ies explain that Abba Shaul permits one to cut only 
barren trees but not carob trees or sycamores, because 
their fruit is eaten (Rabbeinu Gershom Meor HaGola; 
Rambam’s Commentary on the Mishna). 


HALAKHA 
A tree that extends into the public domain - px 
w mod mia xi: If the branches of a tree extend 
into the public domain, they are cut so that a camel 
with its rider can pass underneath. The halakha is in 


accordance with the opinion of the first tanna (Ram- 


bam Sefer Nezikin, Hilkhot Nizkei Mamon 13:26; Shulhan 
Arukh, Hoshen Mishpat 417:4). 
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The Gemara answers: Come and hear a resolution to this dilemma, 
as it is taught in a baraita: With regard to an irrigated field, Abba 
Shaul says: All types of trees are cut along the plumb line, because 
the shade is harmful to an irrigated field." This shows that he does 
not dispute the halakha of the latter clause. Learn from it that he is 
referring to the first clause" of the mishna. The Gemara affirms: 
Learn from it that it is so. 


Rav Ashi said that the wording of the mishna is also precise, as it 
teaches: All barren trees. Granted, if you say that Abba Shaul is 
referring to the first clause of the mishna, this is the reason that 
Abba Shaul teaches: All barren trees. But if you say that he is refer- 
ring to the latter clause, he should have said simply: Barren trees, 
as the first tanna permits one to cut down any type of tree. Rather, 
isn’t it correct to conclude from it that he is referring to the first 
clause? The Gemara affirms: Learn from it that it is so. 


With d h dsi h 
MISHNA it Tegar to a tieni at exten s into the 


public domain," one cuts its branches so 
that a camel can pass beneath the tree with its rider sitting on it. 
Rabbi Yehuda says: One cuts enough branches that a camel loaded 
with flax or bundles of branches can pass beneath it. Rabbi Shimon 
says: One cuts all branches of the tree that extend into the public 
domain along the plumb line, so that they do not hang over the 


public area at all, due to ritual impurity. 

GEMA The Gemara asks: Who is the tanna who 
taught that with regard to damage one 

follows the current assessment, and future damage is not taken 

into account? The mishna states that the tree’s branches are cut to 

the height of a camel and its rider or load but no more, despite 

the fact that they will certainly grow again. 


Reish Lakish says: This halakha is taught as a dispute, and it is 
the opinion of Rabbi Eliezer. As we learned in a mishna (60a): 
One may not make an empty space beneath the public domain 
by digging pits, ditches, or caves. Rabbi Eliezer permits one to dig 
a pit if it is subsequently covered with material strong enough that 
a wagon loaded with stones can travel on it without it collapsing. 
If the cover can withstand such weight when the pit is dug, it is 
permitted, despite the fact that the cover might eventually rot. 


Rabbi Yohanan said: You may even say that the mishna here repre- 
sents the opinion of the Rabbis, who prohibit one from digging 
beneath the public domain under any circumstances. The difference 
is that there, the cover will occasionally deteriorate, and as this 
matter is not on his mind it will cause damage. But here, as each 
branch grows he cuts it off. Since the potential cause of damage is 
visible, there is no concern that it might be neglected. 


Q The mishna teaches that if the branches of a tree extend into 
the public domain, one may cut them to allow a camel and its 
rider to pass underneath; Rabbi Yehuda says: One cuts enough 
branches that a camel loaded with flax or bundles of branches 
can pass beneath it. A dilemma was raised before the Sages: 
Is Rabbi Yehuda’s measure greater, or is perhaps the Rabbis’ 
measure greater? Which reaches a greater height, a camel and 
rider or a camel loaded with flax? 


The Gemara answers: It is obvious that the Rabbis’ measure is 
greater, as, if it enters your mind that Rabbi Yehuda’s measure is 
greater, how would the Rabbis act in the circumstance of Rabbi 
Yehuda’s measure? It is clear that a camel will have to pass beneath 
the tree with a burden, and it would not be able to do so. The Gemara 
expresses surprise at this claim: Rather, what then would you 
say? That the Rabbis’ measure is greater? If so, how would Rabbi 
Yehuda act in the circumstance of the Rabbis’ measure? It is also 
clear that a camel will have to pass there with its rider. The Gemara 
answers: It is possible for the rider to bend over and to pass 
underneath the branches. 
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§ The mishna teaches that Rabbi Shimon says: One cuts all 
branches of the tree that extend into the public domain along the 
plumb line, due to ritual impurity. The Gemara explains: A tanna 
taught in a baraita that this is due to ritual impurity imparted in 
a tent. Branches over a corpse might create a tent, thereby trans- 
ferring impurity to whatever is beneath the branches, rendering 
impure those passing under the tree in the public domain. The 
Gemara expresses surprise at this statement: It is obvious that this 
is the reason. We already learned that it is due to ritual impurity. 
How else could ritual impurity be transferred through branches 
other than by means of a tent? 


The Gemara answers: If this is learned from the mishna alone, 
I would say that the concern is that perhaps a crow might bring 
a source of impurity and perch on the tree’s branches and throw 
it there. And if that were the only concern, a mere scarecrow 
[bedahlulei]“' would be sufficient to frighten the crows away 
and prevent that type of impurity. Therefore, the tanna of the 
baraita teaches us that the concern is due to impurity imparted 
in a tent. 


NOTES 

Scarecrow [dahlulei] - ina: Some commentaries explain 
that this term refers to hollowness [halal], i.e., one simply 
needs to cut some branches to form a space between them. 
This will prevent any item that imparts impurity from being 
stuck in the tree’s branches (Rashi; Rabbeinu Gershom Meor 
HaGola). Most commentaries maintain that this refers to a 
scarecrow (Tosafot; Ri Migash; Ramban; Ramah). 


LANGUAGE 


Scarecrow [dahlulei] - abn: From the Aramaic dahal, 
meaning fear. In Modern Hebrew this term became dahlil, 
meaning scarecrow. 
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This chapter examined cases in which one performs an activity on his own property 
and thereby causes damage to his neighbor. With regard to damage inflicted upon 
a neighbor, the halakha is in accordance with the opinion of Rabbi Yosei that the 
responsibility to distance oneself is not on the one whose activities might cause 
damage to his neighbor. Consequently, one who performs an activity on his own 
property that might cause damage to another at a later stage is not required to take 
steps to avoid this scenario. This principle applies only if the damage he inflicts is 
indirect. If the damage occurs immediately, or it begins to take effect immediately 
and its effects gradually increase, it is considered as though he has shot his neighbor 
with his arrows, and the neighbor can object to his activity. This applies to damage 
that is caused by one’s actions to the neighbor’s property, e.g., his walls, pit, and 
various plantings on his property, as well as damage that is caused by noise or foul 
odors. Similarly, if one plants trees and the like whose roots or branches extend into 
his neighbor’s property and potentially cause damage, that neighbor is entitled to 
chop them down as necessary. 


The Sages established certain limits within which the damaged party may compel 
a neighbor to distance the source of the damage from his private or jointly owned 
property. If one did distance these activities from a neighbor, he is nevertheless still 
liable for any damage he may cause. 


Neighbors who live in the same courtyard can prevent one another from perform- 
ing an activity that will lead to an increase in visitors to the courtyard, whether their 
objection is due to the noise or simply because they do not want crowds passing 
through their property. This right to protest applies only to visitors who will enter the 
outdoor area of the courtyard. If one wishes to work within the confines of his own 
home, the neighbors cannot prevent him from doing so even if his activity is noisy. 


As neighbors and residents of the same courtyard can prevent someone from causing 
them damage, this applies all the more so to residents of a town that are suffering 
from the acts of a private individual. The rights of the public in this regard include 
the removal of stumbling blocks, items that interfere with traffic, and articles that 
spread ritual impurity, and imposing restrictions on activities that discharge foul 
odors into the city. Likewise, the residents can prevent an individual from spoil- 
ing the city landscape. The community can cut down interfering trees and the like, 
even if the owner originally planted them in a permitted manner. Furthermore, in a 
case of uncertainty the public can remove such obstructions without having to pay 
compensation. 


Incidental to these discussions, the Gemara discusses several halakhot concerning 
teachers of children, and it includes a short aggadic passage about the different effects 
of winds that come from various directions. 
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According to halakha, one must perform a formal act of acquisition in order to 
become the owner of property, whether movable property or real estate. Mere pos- 
session of movable property, the farming of land, or living in a house is not in and 
of itself an act of acquisition. Therefore, if one was, for example, living in a house, 
and another claimed that the house in fact belongs to him and is able to prove that 
he had been the owner in the past, the one living in the house would be required to 
substantiate his ownership by producing documentation or witnesses who testify 
that he had acquired it. 


The Sages understood that it is unrealistic to expect those who purchase property 
to retain their documentation indefinitely. They therefore ruled that if the one in 
possession is able to prove that for a significant duration he had been in possession 
of and profited from a property as an owner would, and the prior owner had not 
lodged a protest concerning his usage, this is sufficient to establish the presumption 
of ownership, and no further proof is needed. This presumption of ownership is 
referred to as hazaka. 


The chapter addresses many details of this principle: What is the requisite time for 
establishing the presumption of ownership? Is it the same with regard to all types of 
property? What types of use are considered to be indicative of ownership? How is 
testimony with regard to presumptive ownership presented? 


Additionally, the chapter explores the aspects of this issue that pertain to what is 
expected of one who claims to own property that another has taken possession of. 
How does he lodge a protest? Must the protest be lodged in the presence of the one 
in possession of his property? Must it be lodged in front of a court, or in front of 
witnesses? 


A similar issue discussed is the methods by which one can obtain an acquired privi- 
lege, also referred to as hazaka, to make use of the property of another for a specific 
purpose. 


The term hazaka is employed in an additional manner. It is a mode of acquisition, in 
addition to giving money or writing a bill of sale, with regard to land. Here, it refers to 
a specific act of taking possession, by which ownership of the property is transferred. 
This chapter examines how one takes possession using this act of acquisition with 
regard to different types of landed property. 


These issues were often the subject of real-world dilemmas, as there were often con- 
flicts between litigants pertaining to ownership of property. For this reason, many 
incidents that occurred in the courts of the talmudic Sages are quoted throughout 
the chapter. 
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MI S H N A With regard to the presumptive ownership 


of houses;™ and of pits; and of ditches; 
and of caves, which are used to collect water; and of dovecotes; 
and of bathhouses; and of olive presses; and of irrigated fields, 
which must be watered by people; and of slaves; and all similar 
property that constantly, i.e., throughout the year, generates prof- 
its, their presumptive ownership is established by working and 
profiting from them for a duration of three years from day to day." 
If the one in possession of the property can prove that he worked 
and profited from it for the previous three full years, there is a 
presumption that it belongs to him, and would remain in his pos- 
session if another were to claim that the property belonged to him 
or to his ancestors. 


With regard to a non-irrigated field, i.e., one that is watered by rain, 
in which produce grows during certain seasons during the year, 
its presumption of ownership is established in three years, but 
they are not from day to day," since the fields are not worked and 
harvested continually throughout the three-year period. 


Rabbi Yishmael says: Three months of possession in the first year, 
three months of possession in the last year, and twelve months 
of possession in the middle, which are eighteen months, suffice 
to establish the presumption of ownership with regard to a non- 
irrigated field. 


Rabbi Akiva says: A month of possession in the first year, and 
a month of possession in the last year, and twelve months of 
possession in the middle, which are fourteen months, suffice 
to establish the presumption of ownership with regard to a non- 
irrigated field. 


Rabbi Yishmael said: In what case is this statement, that eighteen 
months are required for a non-irrigated field, said? It is said with 
regard to a white field [ bisdeh lavan],' i.e., a grain field. But with 
regard to a field of trees, once he gathered his produce, and then 
harvested his olives, and then gathered his figs," these three 
harvests are the equivalent of three years. Since he harvested three 
types of produce, this is equivalent to having possessed the field 
for three years. 


NOTES 


The presumptive ownership of houses - waan np: The Ritva 
writes that the presumptive ownership, hazaka in Hebrew, dis- 
cussed here differs from the same term when employed with 
regard to acquisition. Here, the fact that he has been living on 
the land for a certain amount of time is viewed as a proof that it 
is indeed his, but it is not in and of itself a mode of acquiring the 
land. The same term when employed with regard to acquisition 
is used to describe one who actually acquires land by treating it 
as only an owner would, even for a minimal amount of time. 

The simplest way to establish that one has title to immovable 
property is by presenting a bill of sale signed by witnesses or to 
have witnesses testify that he has purchased it. In the absence of 
either of these, one can establish the presumption of ownership 
by acting with regard to the property as an owner would, for the 
length of time specified in the mishna, in accordance with the 
various opinions stated there. The first third of this chapter focuses 
on instances where there is a dispute as to who owns property: 
The one currently in possession of it, or another individual who 
claims to be the owner. 


Three years from day to day - Dih Din ow why: The Sefer 
Halttur cites Rabbeinu Tam’s explanation that one need not 
actually profit from the land every day during those three years. 


Rather, this means that he makes use of the land on a regular 
basis throughout the year, just as an owner of the land would 
(Rashba; Ran). 


But they are not from day to day - oh Di WN): According to 
Rashi, as well as Rabbi Ovadya Bartenura and Tosefot Yom Tov, this 
is a general statement that is then explained by Rabbi Yishmael 
and Rabbi Akiva in turn, and that the Gemara (36b), which claims 
that the Rabbis disagree with the opinions of Rabbi Yishmael 
and Rabbi Akiva, does not refer to the unattributed statement 
presented here. By contrast, other commentaries explain that 
the unattributed statement here does represent a third opinion, 
which is that the presumption of ownership is established if the 
field is worked for three full years, even if its produce is consumed 
only once a year, which is usually the halakha with regard to non- 
irrigated fields. Rabbi Yishmael and Rabbi Akiva disagree with that, 
and hold that three full years are not required (Rabbeinu Hananel; 
Ramah). See the Rashba, who writes at length and explains that 
the Rif agrees with this opinion. 


Gathered his figs — x»? Nx D33: Rashi and most commentaries 
explain that the term kayyitz refers to figs that are cut and then 
dried. Others write that the term refers to summer produce, e.g., 
figs and grapes (Rambam’s Commentary on the Mishna). 


HALAKHA 


he presumption of ownership. The presumption 
day less than three years. With regard to a non-irriga 
field, or trees that generate produce only once a year, 


presumption of ownership is established if one pro 


in these cases too the owner must be in possession 


hree full years (Rambam Sefer Mishpatim, Hilkhot Toen 


The presumptive ownership of houses — Ona NPIn: 
With regard to land that generates produce through- 
out the year, or an entity such as a house that is used 
hroughout the year, one who consumes the produce 
or profits from the entity for three full years establishes 


of 


ownership in these cases is not established in even one 


ed 
he 
fits 


rom three separate yields. Some authorities state that 


for 


, 


VeNitan 12:1; Shulhan Arukh, Hoshen Mishpat1411, and 
he comment of Rema). 


LANGUAGE 
White field [sedeh lavan] — EY M1: This is the te 


borders on white, lavan, when the grain is fully ripe. 


in 


rm 


used for a grain field as opposed to a field of trees. The 
origin of the phrase relates to the color of grain, which 
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Those who travel to Usha - xwx bin: Usha was a town 
in the Galilee, the seat of the Sanhedrin for a generation, 
starting from approximately 140 CE. After the bar Kokheva 
revolt, 132-135 CE, when the Jewish community in Eretz 
Yisrael was almost completely destroyed, those scholars 
who survived the revolt began to congregate in Usha, 
where the Nasi of the Sanhedrin, Rabban Shimon ben 
Gamliel ıı, lived. The surviving students of Rabbi Akiva 
congregated around him. Although they were scattered 
throughout the Galilee, they recognized Usha as the 
center of Torah study and as the seat of the Sanhedrin. In 
Usha, the Sages of that generation instituted many impor- 
tant enactments, known as the rabbinical ordinances 
instituted in Usha. From there, the Sanhedrin moved to 
Shefaram. The Gemara later clarifies that the phrase: Those 
who travel to Usha, refers to Rabbi Yishmael. 


HALAKHA 


Once it has intentionally gored three gorings - ,»3 
nina vow maw: If witnesses testify that an animal inten- 
tionally attacked by goring, kicking, striking, or biting 
three times within three days, it becomes forewarned 
with regard to that act (Ra’avad). Upon attacking a fourth 
time, its owner must pay full damages for any harm 
caused (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 6:1; 
see Shulhan Arukh, Hoshen Mishpat 389:5). 
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Until the fourth year — mwa Tw ty: That is, the one possessing 
the field should have presumptive ownership only at the end of 
the fourth year, just as the owner of an ox pays full damages only 
once it gores a fourth time (Rashi). According to the Ramban, 
this means that even though the field is no longer under the 
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G E M A RA Rabbi Yohanan says: I heard from those 

who travel to Usha’ to study with the 
Sages there that they would say: From where is it derived that 
presumptive ownership is established in three years? From the 
forewarned ox: Just as in the case of a forewarned ox, once it 
has intentionally gored three gorings," it left the presumptive 
status of an innocuous ox and it is established as having the 
presumptive status of a forewarned ox, here too, once he has 
worked and profited from the land for three years, the land left 
the possession of the seller, and it is established as being in the 
possession of the buyer. 


The Gemara questions this comparison: If so, say that just as with 
a forewarned ox, the owner is not liable to pay full damages until 
the fourth goring, here too, the land should not be established as 
being in his possession until the fourth year." The Gemara rejects 
this question: How can these cases be compared? There, once it 
has gored three times it is forewarned, 


NOTES 


possession of the first owner after three years, the second owner 
doesn't have a greater claim to it until the end of the fourth year. 
During the fourth year the outcome of a dispute concerning this 
land will be determined by the same halakhot as any monetary 
dispute (Ritva). 


and the requirement for there to be another, fourth, incident for 
the owner to be liable to pay full damages exists because before 
it gores after having become a forewarned ox, what is there for 
the owner to pay? Here, once he has worked and profited from 
the land for three years, the land is established as being in his 
possession. 


The Gemara asks: If that is so, according to the explanation that the 
forewarned oxis the source for the presumption of ownership with 
regard to land, even possession that is not accompanied by a claim, 
i.e., where the possessor has no explanation as to how he acquired 
it, should be sufficient to establish the presumption of ownership, 
just as goring three times automatically establishes its having the 
status of a forewarned ox. Why did we learn in a mishna (41a): Any 
possession that is not accompanied by a claim explaining how 
the possessor became the owner is not sufficient to establish the 
presumption of ownership? 


The Gemara answers: What is the reason that possession that is 
not accompanied by a claim is not sufficient to establish the pre- 
sumption of ownership? Because in a standard case where one has 
presumptive ownership, we say" that even if the claimant proves 
that the field was once his, since the other is in possession of the 
land, perhaps the truth is as he says, that he purchased it from 
the previous owner. But now that he himself does not claim that 
he purchased it, will we claim this for him? 


NOTES 


What is the reason, because we say — YNNI °K NID: 
In other words, presumptive ownership serves only to corrobo- 
rate his claim to ownership in lieu of another proof, such as a bill 


of acquisition in and of itself. Therefore, if the possessor does 
not claim to have purchased it, it remains the possession of the 
prior owner. 


of sale or witnesses, but profiting from the land is not a mode 
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Rav Avira objects to the explanation that the presumption with 
regard to land is derived from the halakha of a forewarned ox: 
If that is so, a protest that the claimant lodges during the three 

years not in the presence of the possessor’ should not be consid- 
ered a protest, because it must be similar to the halakha of a fore- 
warned ox: Just as we require that the testimony concerning a 
forewarned ox be in its owner’s presence," so too here, we should 
also require that a protest be lodged in the possessor’s presence. 


The Gemara answers: This is not difficult. There, with regard to a 
forewarned ox, it is written: “And warning has been given to its 
owner” (Exodus 21:29), indicating that the warning must be issued 
in the presence of the owner. Here, with regard to the protest, your 
friend has a friend, and the friend of your friend has a friend, so 
that the protest will become known even if lodged not in the pres- 
ence of the possessor, as word of it will spread. There is no Torah 
edict mandating that the protest be lodged in his presence, and it 
is sufficient that he hears of it, even secondhand. 


The Gemara further asks: And according to Rabbi Meir, who says: 
When the ox performs its gorings at intervals its owner is liable, 
if it performs its gorings successively, is it not all the more so 
the case that its owner is liable? According to his opinion, the 
animal must gore only three times to become forewarned, and it 
is not required that the gorings occur on three separate days; they 
can all occur on the same day. Similarly, one could say that if he 
profited from the field by consuming three fruits of, for example, 
a fig tree, within one day, that should be sufficient to establish the 
presumption of ownership. 


The Gemara answers: This would not be a valid comparison, as 
presumptive ownership with regard to land must be similar to 
the halakha of a forewarned ox: Just as with a forewarned ox, at 
the time when the animal has this goring, it does not have that 
goring, as each act of goring occurs at a separate time, here too, 
in order for the consumption of the produce to establish the pre- 
sumption of ownership, it must be that at the time when this fruit 
is here, that fruit is not here. When all the produce of the field 
is extant concurrently, consumption of this produce does not 
establish the presumption of ownership, even if the produce is 
consumed at three different times. 


The Gemara asks: Based on this, if he profited from the field by 
consuming three fruits within three consecutive days, for exam- 
ple, the fruits ofa caper bush,’ whose fruits ripen day after day, that 
should be sufficient to establish the presumption of ownership, 
as all three fruits were not ripe concurrently. The Gemara answers: 
There, with regard to the caper bush, at least the fruit is here 
and it is in the process of finishing its ripening during the three 
days. This is not similar to the goring ox, where each goring is fully 
independent of the others. 


BACKGROUND 
the fruit of the caper bush is the berry, which even today is 


Caper bush - aby:The most common species of caper bush in 
Israel is the thorny caper bush, Capparis spinosa, a deciduous 
bush that grows to a height of 1.5 m. Its rounded leaves range 
in color from purple to green and alongside each leaf there is a 
pair of thorns. The caper has large white flowers, approximately 
6 cm in diameter, with purple stamens. The buds of the caper 
bush, in rabbinic Hebrew kafrisin, from the Greek kamaptc, 
kapparis, meaning caper bush or fruit of the caper bush, are 
the buds of flowers that have not yet bloomed. Nowadays, in 
Provence, Greece, and other Mediterranean regions, the caper 
bush is grown primarily for its buds, which are pickled and 
eaten. If not harvested, these buds open into new flowers on 
a daily basis and are then pollinated and wither on that same 
day. The ripe berry of the caper bush is similar in shape to a 
date or small squash and grows to 6 cm. The bush’s young, 
purple-green branches and its leaves were in ancient times 
pickled and eaten. They are called shuta in Aramaic. Botanically, 


generally eaten pickled. 


Caper bush 


NOTES 


A protest that the claimant lodges not in the presence 
of the possessor — 1352 Kow mesma: The early commentar- 
ies struggle to explain the comparison between testimony 
concerning the ox and the lodging of a protest, as a protest 
serves to nullify the presumption of ownership from being 
established, while testimony with regard to the ox serves 
to establish the status of a forewarned animal. Alluding to 
Rava's opinion (29a) concerning the interplay between the 
establishing of a presumption of ownership and the expec- 
tation that one who purchased land will keep the bill of sale, 
Rashi explains that the Gemara is comparing the testimony, 
which makes the ox’s owner aware about restraining his 
animal, to the protest, which makes the possessor aware 
about keeping the bill of sale beyond the standard three 
years. Other commentaries write that the protest is men- 
tioned here solely because the presumption of ownership 
can be established only when there is no protest, but the 
core of the comparison is that the presumption of ownership 
must be established in the presence of the prior owner, jus 
as the testimony concerning the ox must be in its owner's 
presence (Rashba; see Josafot). Others hold that it is no 
required that the presumption of ownership be established 
in the presence of the prior owner, because the prior owner 
is assumed to monitor who is residing on his land, and i 
can be taken for granted that he will find out that someone 
is there. By contrast, the one residing in the land will no 
seek out to discover if a protest has been lodged, similar to 
the fact that the owner of an ox does not seek to find out i 
it has gored. Therefore, the protest with regard to the land 
and the testimony with regard to the ox must be done in the 
presence of the owner of the ox or the one occupying the 
land, respectively (see Rashba). 


HALAKHA 
We require that a forewarned ox be in its owner's pres- 
ence — j2¥3 m93 Twa Tw: An ox cannot be considered 
forewarned unless witnesses testify with regard to its behav- 


ior before its owners and a court (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 6:2). 


Caper flower 


Ripe caper fruit 
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LANGUAGE 
Alfalfa [aspasta] — %mpapx: From the Pahlavi word aspast, 
meaning fodder for horses. Because alfalfa is animal food, 
people do not wait for the grain to mature enough to pro- 
duce fruit. Rather, they cut it relatively early so that it will 
grow again. 


164. 
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The Gemara challenges: Based on this, ifhe profited from the field 
by consuming three fruits within thirty days, for example, alfalfa 
[aspasta],' which quickly regrows when cut, and which is repeat- 
edly cut over a short period of time, that should be sufficient to 
establish the presumption of ownership. The Gemara explains: 
What are the circumstances where it could regrow three times 
within thirty days? Where it grows a little and he cuts and con- 
sumes it," where it grows a little more and he consumes it, such 
that he cuts it three times within thirty days. There, he is seizing 
and consuming the alfalfa, which is not the normal way of farming 
it, and consequently he does not establish the presumption of 
ownership, which is established only through standard use of the 
land. 


The Gemara challenges: Based on this, ifhe profited from the field 
by consuming three fruits within three months, for example, 
alfalfa, where he did employ the standard method of harvesting 
it, that should be sufficient to establish the presumption of 
ownership. The Gemara explains: Who are they who travel to 
Usha whose opinion is under discussion? It is Rabbi Yishmael. 
Indeed, according to Rabbi Yishmael, this would establish the 
presumption of ownership. 


This is as we learned in the mishna that Rabbi Yishmael says: In 
what case is this statement, that eighteen months are required for 
a non-irrigated field, said? With regard to a white field, i.e., a grain 
field. But with regard to a field of trees, once he gathered his 
produce, and then harvested his olives, and then gathered his 
figs, these three harvests are the equivalent of three years. Rabbi 
Yishmael is of the opinion that three harvests are sufficient. 


The Gemara asks: According to the Rabbis, who hold that three 
years, and not three harvests, are required to establish the presump- 
tion of ownership, what is the source for the concept of this type 
of presumptive ownership? 


Rav Yosef said that it is written in the verse detailing the purchase 
of a field from Hanamel by Jeremiah, his cousin, during the time 
of the siege of Eretz Yisrael: “Men shall buy fields for money, 
and subscribe the deeds, and seal them” (Jeremiah 32:44). This 
describes the writing of a bill of sale to serve as proof of ownership 
of the field, since he was unable to remain living there for three 
years to establish the presumption of ownership. As the prophet 
Jeremiah stood in the tenth year of King Zedekiah’s reign and 
warned people to write bills of sale for the eleventh year, when 
Eretz Yisrael would be overrun. Consequently, despite the fact that 
one purchasing a field there would be able to live on the land for 
two years, this would not be sufficient to establish the presumption 
of ownership, which is why he said that they should have bills of 
sale written. 


Abaye said to him: Perhaps there he merely teaches us good 
advice," that it is advisable to have documents to preclude the need 
to present witnesses that can attest that one had been living on the 
land. This is not a proof that the presumption of ownership cannot 
be established in less than three years. 


NOTES 


Where it grows a little and he cuts and consumes it - mp7 
TINI: Alfalfa is animal fodder, and as such can be cut very 
frequently, even every ten days. Still, this is not the normal way 
of harvesting the plant, and it is usually allowed to grow for a 
month before being cut. Therefore, were somebody to cut it 


several times within one month, he would give the appear- 


ance of one attempting to steal as much alfalfa as he could 
before being caught. Such behavior does not establish the 
presumption of ownership of the field, as this is not the normal 
behavior of an owner. 


Good advice - naiv nyy: The good advice is to keep hold of the 
document to avoid the need for litigation and finding witnesses 
(Rashi). Other commentaries write that the good advice that 
Jeremiah offers here is to purchase houses, since the Jewish 
people will return to Jerusalem (Rabbeinu Yona). The Ramban 
and others claim that the good advice is to bury the documents 
in clay jars since they will not be returning for some time. 
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Because if you do not say so, then when he states: “Build houses, 
and dwell in them, and plant gardens, and eat the fruit of 
them” (Jeremiah 29:5), what halakhic statement was he saying? 
Rather, he teaches us good advice, and here too he teaches us 
good advice. The Gemara comments: Know that this was mere 
advice, as it is written: “And put them in an earthen vessel; 
that they may continue many days” (Jeremiah 32:14). This is 
obviously good advice to preserve the items properly, and is 
not a halakhic statement. Therefore, this is not a proof that the 
presumption of ownership cannot be established in under three 
years. 


Rather, Rava said a different reason: A person who sees another 
profiting from his field might waive his rights during the first year, 
and he might waive his rights for two years, but he will not waive 
his rights for three years. Therefore, if one does not lodge a protest 
by the end of the third year, it is tantamount to a concession that 
the land is not his. 


Abaye said to him: If that is so, when it becomes clear that the 
land is in fact owned by another and it is returned to its owner, it 
should be returned, save for the produce that the possessor 
consumed during the first two years, as the owner waived his 
rights to it. Why did Rav Nahman say: The land is returned and 
the produce is returned? 


Rather, Rava said a different reason: A person is not particular’ 
the first year to lodge a protest, and he is not particular for 
two years, even though he does not waive his rights to the pro- 
duce. He is particular to lodge a protest when he sees another 
profiting from his field for three years. Therefore, if one does not 
lodge a protest by the end of the third year, it is tantamount to a 
concession that the land is not his. 


Abaye said to him: If that is so, for people such as those of the 
bar Elyashiv household,’ who are particular even with regard 
to one who goes on the boundary of their field, here too, will 
you say that presumptive ownership is established immediately, 
as soon as one makes use of their property without their lodging 
a protest? And if you would say that is indeed the halakha, if so, 
you have subjected your statement to the varying circumstances 
of each case, as there will be a different length of time needed to 
establish the presumption of ownership depending on who the 
prior owner is. This is untenable. 


Rather, Rava said a different reason: A person is careful" with 
his document detailing his purchase of land for the first year after 
the purchase, and he is also careful for two and three years. For 
more time than that, he is not careful" and might discard the 
document if no one has lodged a protest concerning his possession 
of the land. Therefore, the Sages ruled that after three years have 
passed, he can prove his ownership by means of presumptive 
ownership. 


Abaye said to him: If that is so, a protest that is lodged not in his 
presence should not be a valid protest, and if three years pass 
with no protest in his presence, presumptive ownership should be 
established even if there was a protest lodged before other people. 
This is because the one possessing the land can say to the claimant: 
If you had protested in my presence, I would have been careful 
with my document and would not have discarded it. 


The Gemara explains that this claim would not be accepted, be- 
cause the claimant can say to him: Your friend has a friend," and 
your friend’s friend has a friend, and the assumption is that word 
of the protest reached you. 


NOTES 


A person is not particular — vx PO? xd: There are those 
who are not particular to rush to court to protest against those 
living on their land, as they do not want to become embroiled 
in litigation, and they hope that the person will leave on his 
own. Therefore, their silence does not represent a concession 
that the field is not theirs (Rashbam). 


Those of the bar Elyashiv household - DW% wI: The 
Rashba points out that this question is not easily understood, 
since if all people other than the household of bar Elyashiv 
are particular only after three years, why should the aberrant 
behavior of one family cause a change in the halakha? The 
Meiri answers that in fact there are many people who are 
particular about this matter, and the bar Elyashiv household 
was selected only as a well-known example. The Ritva explains 
that the point of the Gemara is that there is in fact no standard 
duration of time after which people become particular, but 
it is idiosyncratic to each household, with the bar Elyashiv 
household serving as one example. 


A person is careful — wx YI: This cannot be the full expla- 
nation as to why the presumption of ownership is established 

after three years, because then it would not be necessary for 
him to profit from the land at all; merely living on the land for 
three years would suffice. The early commentaries explain that 
in fact, as soon as one is living on the land and profiting from 

it, thereby acting as the owner, he should be considered its 

owner, but if he has been there for fewer than three years, if 
he were not in possession of a bill of sale, this would call into 

question the legitimacy of his claim that he had purchased the 

field. After three years have passed, this is no longer relevant, as 

it is common for people to lose track of their documents after 
his duration (Ritva; Ramban 42a). Others explain that when 

one has profited from the land for three years without anyone 

odging a claim, he then tends to become careless with the bill 

of sale, as he is confident that no one will lodge a claim in the 

uture. One who has not been profiting from the land is aware 

hat the fact that no one has lodged a claim is not decisive, 
and will keep the bill of sale even beyond three years (Ran). 


PERSONALITIES 
The bar Elyashiv household — awe 333: This family, who 
lived in Babylonia, is mentioned several times in the Talmud. 
From descriptions of them it seems that they were wealthy and 
very particular about protecting their property. They employed 
all available methods to do so, including force and deceit. 


HALAKHA 


For more than that he is not careful — wyma xb 190: The 
reason one is considered to have established the presumption 
of ownership as owner after profiting from a field for three 
years while claiming that he purchased the land or received 
it as a gift, and he is not required to produce a document to 
prove his claim, is that people are not careful to hold on to their 
documents for more than three years if no one has challenged 
his possession of it, in accordance with the explanation of Rava 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 11:4; Shulhan 
Arukh, Hoshen Mishpat 140:7). 


Your friend has a friend — a Mx xan JAM: A protest 
lodged against one in possession of a field is effective even if it 
is not lodged in his presence, as long as it is lodged before two 
witnesses. This is so even if it is lodged in a different country, 
assuming there are convoys that travel between the locations, 
because the people who heard the protest will tell others 
about it and word will reach the one in possession of the land 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 11:5; Shulhan 
Arukh, Hoshen Mishpat 146:1). 
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HALAKHA 

Three years that the Sages said - wayw ow vow: The 
three years that are required to establish the presumption 
of ownership must be consecutive. If one plants in one 
year but leaves the field to lie fallow the next year he has 
not established the presumption of ownership, even if he 
does so several pairs of years in succession, in accordance 
with the opinion of Rav Huna (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 12:4; Shulhan Arukh, Hoshen Mishpat 
140:8, 141:2). 


With regard to locations where they leave fields to lie 
fallow — 362124107 "INNA: If one plants a field in one year 
and lets the field lie fallow the next year, and such is the 
prevalent local custom, even though some plow year after 
year, he has established the presumption of ownership if 
he was in possession of the field for three years of planting, 
and he plowed in the off years (Tur, citing Rashbam). This 
is in accordance with the opinion of Rav Hama (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 12:4; Shulhan Arukh, 
Hoshen Mishpat 141:3). 


LANGUAGE 


Fields [bagei] — 13x3: From the Middle Persian word bag, 
which in the original means a garden but is used in Aramaic 
to refer to open spaces. 
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§ Rav Huna says: The three years that the Sages said" are 
required to establish the presumption of ownership is referring 
to when he worked and profited from the field in consecutive 
years." The Gemara asks: What is Rav Huna teaching us with this 
statement? We learned this in the mishna: Their presumption 
of ownership is established by use for a duration of three years 
from day to day. The Gemara answers: Lest you say that the 
phrase: From day to day, serves to exclude partial years and to 
teach that each of the three years must be full, and actually even 
scattered, i.e., non-consecutive, years are sufficient, therefore, 
Rav Huna teaches us that the years must be consecutive. 


Rav Hama says: And Rav Huna concedes with regard to loca- 
tions where they leave fields [bagei]! to lie fallow" by planting 
in alternate years, that the three years combine despite not being 
consecutive, as that is the manner in which owners profit from 


the land. 


The Gemara asks: Isn't it obvious that this is the halakha? The 
Gemara answers: No, it is necessary to state this with regard to 
locations where there are some people who leave the fields to 
lie fallow and there are some people who do not leave the fields 
to lie fallow, and this man left the field to lie fallow. Lest you 
say that the claimant can say to him: If it is so that the land is 
yours, you should have sown it, therefore, Rav Hama teaches 
us that the possessor can say to the claimant: I am not able 
to hire someone to guard one parcel of land within an entire 
field," and I acted like those who own other land in this location 
and let the field lie fallow. 


And alternatively, the possessor can say to the claimant: In this" 
manner of farming it is beneficial for me to farm, because the 
land produces more later, and I do not wish to plant year after 
year and weaken the soil. 


The Gemara clarifies Rav Huna’s statement that the presumption 
of ownership can be established only by consecutive use. We 
learned in the mishna about the presumptive ownership of 
houses. But with regard to the use of houses, where the wit- 
nesses attesting to its use know who uses the house only in the 
day, but they do not know who uses the house in the night, 
how then can one establish the presumption of ownership in the 
case of a house? The possessor’s use is not consecutive, as it is 
continually interrupted by the nights. 


Abaye said: Who testifies about houses? Neighbors, and 
neighbors know" who is inside in the day and in the night. 


NOTES 
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When he profited in consecutive years - niay] thoxw: The 
reasoning here is that if he did not profit in consecutive years, 
perhaps all he did was seize the opportunity to take the produce 
without the owner's being aware, without intention to actually 
take possession of the land. Observing this behavior, the owners 
did not protest (Rabbeinu Yona). 


And...concedes with regard to locations where they leave 
fields to lie fallow — area "13407 3...” Even in such 
a location, three years of profiting from the land are required 
to establish the presumption of ownership, but in this case 
they can be spread out over the course of five years (Rashbam). 
Others hold that the year that the field is left to lie fallow can 
also contribute to establishing the presumption of ownership, 
provided that the possessor at least plows the field during that 
year (Ra‘avan). 


One parcel of land within an entire field - my3 NYIN NT 
xaxa: If those who own the surrounding fields all let their fields 
lie fallow, he alone will have to shoulder the expense of hiring 
security, and that is a burden (Rashbam). 


And alternatively, in this — 3714 "233 %1: In other words, even if 
the surrounding fields are being farmed, he can claim that he 
prefers his field to lie fallow this year in order to produce a greater 
yield the following year. 


Neighbors know - *¥ yma "22°w: Clearly, even neighbors 
cannot testify with regard to all night long and every night of 
the year. Still, neighbors would notice if a person left his house 
each night, so the court can rely upon their testimony (see 
Rabbeinu Yona). 
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Rava said that there is another scenario in which one can bring 
witnesses with regard to the use of a house. This is such as when 
two people come and say:" We rented the house from him" and 
we lived in it for three years, in the day and in the night. This 
testimony substantiates that the house was used under the authority 
of the one who is attempting to prove that he has established the 
presumption of ownership. 


Rav Yeimar said to Rav Ashi: How can their testimony be relied 
upon? These witnesses are biased in their testimony," because if 
they do not say this testimony, that they rented the house from the 
possessor for three consecutive years, we say to them: Go and give 
payment for the rental of the house to that one who is claiming 
ownership, as the one you paid has not established that he is the 
true owner. 


Rav Ashi said to him: Low-level judges rule this way. In other 
words, only a court composed of ignorant judges would accept the 
testimony of the renters of the house in a case where they are biased 
in their testimony. Nevertheless, Rava’s scenario is still possible, as, 
are we not dealing with a case where they are holding the money 
for the payment for the rental of the house," and they are saying 
to the court: To whom shall we give it? Therefore, they are not 
biased in their testimony, because they will pay the same amount, 
regardless of who the actual owner is. 


The Gemara quotes a related statement. Mar Zutra said:" And if the 
claimant claims and says: Let two witnesses come to testify for 
the possessor that he lived in the house three years in the day and 
in the night, his claim is a legitimate claim. 


NOTES 


We rented the house from him — mI (VUN Jax: Some com- 
mentaries write that Rava disagrees with Abaye and 
he testimony of the neighbors is insufficient, as they are unable 
o account for the entire period of daytime and nigh 
herefore other testimony is required. Most commentaries 
understand that Rava is teaching about an additiona 
estimony, which will be relevant if there are no neighbors or if 


he neighbors are not Jewish (Ramah). 


do so, they must. The Rashbam adds that this is so only if the 
claimant states with certitude that no one was living there a 
night. Others explain that Mar Zutra is referring to a case where 
the witnesses are those who rented the house. He holds tha 
even if they had not yet paid the rent, the claimant can demand 
that other witnesses testify to establish the presumption o 
ownership by testifying that these people had been living in 
the house as they claim. 

Rabbeinu Hananel explains that the word leitu does no 


holds that 


time, and 


source of 


Are biased in their testimony — yya pyy: It is unclear why 
he two witnesses are considered to be biased in their testi- 
mony, since if it turns out that they paid rent to one who did 
not actually own the house, they can demand their money back. 
The Ramban answers that they would prefer not to have to 
itigate in court for the return of their money and would rather 
retain the status quo. The Rashba writes that there are instances 
where they will not be able to obtain their money in return. 


Mar Zutra said — x14 V2 Vas: The commentaries disagree 
with regard to the context of Mar Zutra’s statement. The Rash- 
bam and the Ri Migash explain that he is teaching that generally 
the witnesses do not have to testify explicitly that the house was 
lived in day and night, but if the claimant demands that they 


mean: Let come, but rather: There are not. Accordingly, Mar 
Zutra is stating that while people currently living in the house 
are not deemed credible to testify to establish the presumption 
of ownership, if the possessor can produce two other people 
who are not currently living in the house who testify that they 
themselves had lived in the house and paid rent to this man 
for three years, his claim is accepted. These witnesses are not 
biased in their testimony, as they could deny having lived in 
the house at all and thereby exempt themselves from pay- 
ment to the claimant. According to this explanation, one would 
accept the variant text of the Gemara, which reads: Testify for 
me, as opposed to the standard version, which reads: Testify 
for him. 


When two come a 
lishes the presumpt! 
by residing in it for 
it to someone who 


HALAKHA 
nd say — ANW A MN: One estab- 
ion of ownership with regard to a house 
hree years, day and night, or by renting 
does so. If the claimant then states defi- 


nitely, and according to the Rambam even if he suggests, 


that the house had 


not been lived in at night, the one in 


possession of the house must have the neighbors testify 
that he had lived there at night. If the claimant persists in 


his claim that the possessor had not been there a 


latter can establish 
he can produce wi 
the house and lived 


Rema writes that Rabbeinu Tam and the Rosh 
neighbors testify that he had lived in the house day and 


night as an owner 


establish the presumption of ownership, even if they canno 
o every day and night of the three years. 


testify with regard 
It is permitted for 
there for three yea 
there on each day 


night, the 
the presumption of ownership only i 
nesses who testify that they had rented 
there day and night for three years. The 
hold that i 


generally would, that is sufficient to 


hem to testify that he had been living 
rs even without having observed him 
and night of the three years (Rambam 


Sefer Mishpatim, Hilkhot Toen VeNitan 12:2; Shulhan Arukh, 


Hoshen Mishpat 140: 


:8 and Shakh there). 


Where they are holding the payment for the house — 133 
XIN TN WIT: Testimony of renters is sufficient to establish 
the presumption of ownership on behalf of the one who 


rented the house t 
rental money is sti 


o them. This is the halakha only if the 
ll in their possession and they are pre- 


pared to pay whoever will be determined to own the house. 


If they had already 


paid the one on whose behalf they are 


testifying, they are biased in their testimony, since it is pos- 


sible the latter will | 


ose the case and they will have to pay a 


second time, this time to the other party. Consequently, their 
testimony is not accepted (Shulhan Arukh, Hoshen Mishpat 


37:12, 140:9). 
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Perek III 
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NOTES 


And Mar Zutra concedes with regard to peddlers — 2) 
pooha xwr Wa: There are many interpretations of this 
statement, which in turn are dependent upon the differ- 
ent versions of the text as well as the explanation of Mar 
Zutra’s statement on the previous daf. The standard text, 
that of the Rashbam, reads: And Mar Zutra concedes. There 
was an alternative text before the geonim and Rabbeinu 
Hananel that reads: And Rava concedes, and others have 
yet another version that reads: And Rav Huna concedes 
(Rabbeinu Barukh; see Rashbam). 

Some explain that the Gemara is stating that even 
according to Mar Zutra, if the claimant is a peddler the 
court lodges a claim on his behalf against the possessor, 
who must then prove that he resided in the house day and 
night, as there is a strong concern that he may have taken 
advantage of the peddler's absence to live in his house 
(Rashbam; Rid; Rashba; Rosh). Others explain that it is the 
possessor who is the peddler, an opinion that has two varia- 
ions. One is that if the possessor was a peddler the court 
does not require him to prove that he resided in the house 
or the entire three years without traveling, and it is sufficient 
hat he can establish that he resided in the house in a man- 
ner that a peddler would (Rabbeinu Barukh). Alternatively, 
if the possessor was a peddler, the court recommends to 
he claimant that he demand proof that the possessor had 
resided in the house at all times (Rabbeinu Gershom Meor 
HaGola; Ri Migash). 
According to the version of the text that reads: And Rava 
concedes, some commentaries explain that this refers to 
peddlers who testify that they had rented the house from 
he possessor, in which case they do not have to testify that 
hey resided there day and night (Josafot, citing Rabbeinu 
Hananel; Rabbeinu Yona), while others explain that in that 
case the court recommends to the claimant to demand 
proof that they had resided in the house at all times (Ramah). 


And Rav Huna concedes — K317 31711131: Since these stores 
were used only during the day and were not used to store 
inventory at night, use during the day is sufficient to estab- 
ish the presumption of ownership. Some early commentar- 
ies hold that the standard three years of use is enough, and 
he nights are not considered interruptions. It is therefore 
similar to use of an olive press (Rabbeinu Hananel; Ri Migash; 
Ran). The Rambam rules similarly, as does the Ra’avad, as 
cited by the Shita Mekubbetzet. Other early commentaries 
hold that even though the nights are not considered an 
interruption, the store must be used for six years in order to 
establish the presumption of ownership (Josafot; Rashba; 
Ra‘avad; Rosh). The Mordekhai holds that if the structure 
had been a store before he possessed it, three years suffice, 
but if it had been a house when he took possession, and 
he converted it into a store, it has to be used for six years. 


Generates publicity - my IN xbp: Some commentar- 
ies explain that since there is a document detailing their 
arrangement, there is no need for them to make use of the 
maidservant for any duration to establish the presumption 
of ownership. Rather, it immediately becomes known that 
she belongs to both of them (Rabbeinu Gershom Meor 
HaGola). The Rashbam holds that they must make use of her 
for a total of three years to establish their joint presumption 
of ownership. 
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And Mar Zutra concedes with regard to peddlers" who travel 
through cities," during which time others might live in their houses, 
that even though the claimant does not claim that he insists on 
testimony that there was continuous use, day and night, over three 
years, we the court claim this for him. Since people know they are 
traveling salesmen, it is more likely that people lived in their houses 
without permission and without their knowledge. 


With regard to the requirement for continuous day and night use 
to establish the presumption of ownership, the Gemara comments: 
And Rav Huna concedes" with regard to a store in the town of 
Mehoza," which is generally used in the day and is not generally 
used in the night, that one is not required to use it in the night to 
establish the presumption of ownership. 


With regard to the requirement of continuous use to establish 
the presumption of ownership, the Gemara relates that Rami 
bar Hama and Rav Ukva bar Hama purchased a maidservant 
together. One Sage made use of her during the first, third, and 
fifth years, and one Sage made use of her during the second, 
fourth, and sixth years. One individual who contested their own- 
ership of the maidservant emerged and claimed that he was the 
owner. 


They came before Rava for a judgment. He said to them: What 
is the reason you acted like this, making use of her in alternate 
years, so that each of you would not establish the presumption of 
ownership concerning each other by making use of her for three 
consecutive years? Just as this usage does not establish the pre- 
sumption of ownership with regard to you," it does not establish 
the presumption of ownership with regard to others, i.e., the 
claimant in this case, as well. 


The Gemara adds: And we said this only in a case where it was not 
written in a document that they are partners and are dividing the 
use, but if it was written in a document, the document generates 
publicity" that they own the maidservant as partners rather than 
individually, and they can jointly establish the presumption of 
ownership. 


HALAKHA 


Peddlers who travel through cities — niwya priman Poot: if 
one in possession of a house is a traveling salesman who leaves 
his house and does not stay there continuously, the court rec- 
ommends that the claimant demand proof that the possessor 
had resided in the house at all times. Although his travels do 
not negate his presumptive ownership, he must prove that he 
resided in the house at all times when he was home. Similarly, if 
he claimant was a peddler who cannot always know, due to his 
ravels, when one resides in his house, the court lodges a claim 
on his behalf that the possessor did not live there during the 
nights, forcing the possessor to produce witnesses that he had 
Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 12:3; Shulhan 
Arukh, Hoshen Mishpat 140:8, and in the comment of Rema and 
Netivot HaMishpat there). 


With regard to a store of Mehoza — xtinvat xauna: With 
regard to stores and the like that are used only during the day- 
time, the presumption of ownership is established if one uses it 
during the daytime for three years. The Rema writes that some 
authorities (Ra’avad; Rosh) hold that six years are required. Some 


hold that if the structure had been a store before the possessor 
entered it, three years are sufficient, whereas if he converted a 
house into a store, he must possess it for six years (Mordekhai), 
and the Rema rules this way (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 12:3; Shulhan Arukh, Hoshen Mishpat 140:14). 


Does not establish the presumption of ownership with 
regard to you — ApIn 7 xd DpH: If two partners jointly 
own a field where one of them uses it in the first, third, and 
fifth years, and the other uses it in the second, fourth, and sixth 
years, neither establishes the presumption of ownership. But 
if they wrote a document detailing their arrangement, even if 
they do not have a bill of sale, the presumption of ownership 
is established after three years. Similarly, if they have a bill of 
sale stating that they purchased the field from one person, and 
another claims that he was in fact the true owner, the presump- 
tion of ownership is established after three years (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 12:5; Shulhan Arukh, Hoshen 
Mishpat144:1 and Sma there). 
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§ The Gemara continues its discussion of the requirement for 
full use of land to establish the presumption of ownership. Rava 
says: If one worked and profited, for three years, from all of the 
land except for the area required for sowing a quarter-kav of 
seed [beit rova]," which he did not use, he acquires all of the field 
based on presumptive ownership except for that beit rova. 


Rav Huna, son of Rav Yehoshua, says: And we said this ruling 
only where that beit rova is suitable for planting, but if it is not 
suitable for planting, he acquires it by means of the acquisition 
of the rest of the land.’ 


Rav Beivai bar Abaye objects to this: If that is so, how could one 
acquire an area that is only rock" by establishing the presump- 
tion of ownership, as one does not plant rocky land? Rather, the 
presumption of ownership can be established by standing ani- 
mals on it or spreading produce on it. Here too, he should be 
required" to stand animals on the beit rova or to spread produce 
on it. If he did not profit from this small piece of land at all, he 
has not established the presumption of ownership with regard 
to it, and acquires only the rest of the field. 


Q The Gemara relates that there was a certain person who said to 
another: What do you want, i.e., what are you doing, with this 
house of mine? The other said to him: I purchased it from you 
and I worked and profited from it for the years necessary for 
establishing the presumption of ownership. The claimant said to 
him: I was among the distant settlements," and was unaware that 
you were residing in my house, which is why I did not lodge a 
protest. 


The one residing in the house came before Rav Nahman for a 
judgment. Rav Nahman said to him: Go clarify your profiting," 
i.e., prove that you really resided there for three years, and then 
the case can be judged. Rava said to Rav Nahman: Is this the 
correct judgment? The halakha is that the burden of proof rests 
upon the claimant. Therefore, the one who is attempting to take 
the house from the possessor should have to prove that the other 
did not reside in the house. 


And the Gemara raises a contradiction between this statement 
of Rava and another statement of Rava, and it raises a contra- 
diction between this statement of Rav Nahman and another 
statement of Rav Nahman. As there was a certain person 


NOTES 


Here too he should be required — a YOK 12] DM: The 
early commentaries write that this is stated with regard to 
establishing the presumption of ownership through use in 
the absence of a bill of sale. With regard to taking possession 
of land through use, if one used the rest of the land that was 
encompassed by a boundary, he acquires the unused beit rova 
as well (Ri Migash; Rabbeinu Yona; Ramah). 


I was among the distant settlements — *X17 INI NIWA NIN: 
Some commentaries explain that this refers to the name or 
nickname of a distant location. According to the Ramban and 
the Nimmukei Yosef, it means a southern settlement. 
According to Rabbeinu Hananel and the Ramah, the claim 
was as follows: You say that you bought the field from me at a 
particular time, but | was in a distant location then and could 
not have sold it to you. The Ramban, citing Rif, and the Rashba 
explain that the claim is that he was away during the three 
years and was not made aware that one was residing in his 


house so that he could lodge a protest. According to the Rash- 


bam, Josafot, and the first opinion of the Rid, this phrase does 
not refer to a distant location but rather means: In the inner 


rooms. Accordingly, they explain that he is justifying his lack 
of protest by claiming that he was living with the possessor, to 
whom he had granted the right to stay in the house, obviating 
the need to protest. According to this explanation, Tosafot say, 
it must be that the house had several entrances, such that the 
witnesses are unable to testify whether the claimant passed 
through the possessor’s area. See the Ramban and the Rashba, 
who have great difficulty with this interpretation. 


Clarify your profiting - sano sina: According to the expla- 
nation that the claim was that the claimant had been in a 
distant location and could not have sold the land, Rav Nahman 
instructed the possessor to prove that the claimant had been 
back home at some point. According to the explanation that 
the claim was that he was unable to find out that someone was 
residing in his house, Rav Nahman instructed the possessor to 
prove that the claimant had been able to hear of it. According 
to the explanation that the claim was that the possessor had 
been living in the inner rooms, Rav Nahman instructed the 
possessor to prove at least that he, the possessor, had been 
residing there for three years. 


HALAKHA 


If one profited for three years from all of the land except 
for a beit rova - yan man yan ap mow: If for three years 
one worked and profited from all of the land except for a beit 
rova, he establishes the presumption of ownership for the 
whole field except for that area. This is the halakha even if 
that beit rova was composed of rock and was unsuitable for 
planting, if it was not used in some other manner, in accor- 
dance with the opinion of Rav Beivai bar Abaye (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 12:16; Shulhan Arukh, 
Hoshen Mishpat 141:14). 


How could one acquire rock - mp mna Kany: If one 
purchases from another a rocky patch “of land or a field that 
includes a rocky area, he acquires it through using it for a 
suitable purpose, such as spreading produce on it to dry 
or having animals stand there. The Rema writes that others 
(Ra'avad and Ran) hold that one does not acquire with this 
type of use (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
12:13 and Sefer Kinyan, Hilkhot Mekhira 115; Shulhan Arukh, 
Hoshen Mishpat192:8, 1 in the comment of the Rema, 141:12). 


Go clarify your profiting — qyx wna : If one is in posses- 
sion of land, and the claimant states that he had been away at 
the time the possessor claims to have purchased it from him, 
the possessor must prove that the claimant had been present 
even for a single day during the time when he claims to have 
purchased it. Some authorities state that if the possessor does 
not state the day, or the month (Sma), that he purchased the 
land, he needs to produce witnesses who testify only that 
he had profited from the land for three years (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 15:10; Shulhan Arukh, Hoshen 
Mishpat 146:11-12). 


BACKGROUND 

By means of land — Ky“ Jak: One manner of acquiring 
movable items is by means of the acquisition of land. Instead 
of performing a separate act of acquisition for each movable 
item, one may perform a transaction to acquire a parcel of 
land and state that included in this transaction is the acquisi- 
tion of certain movable items along with it. In this Gemara, 
the suggestion is that one should be able to acquire the beit 
rova in the same manner. 
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HALAKHA 


All of the property of the house of bar Sisin - *933 bs 
PDD 33 +27: With regard to one who says to another 
that he is selling him all of so-and-so's fields, and the 
seller later claims that a particular field that is generally 
known as so-and-so's field was not actually his, and 
therefore was not included in the sale, the seller must 
prove that it had not belonged to so-and-so (Sma). 
Otherwise, the buyer takes possession of the field, in 
accordance with the opinion of Rav Nahman (Rambam 
Sefer Kinyan, Hilkhot Mekhira 21:21, Shulhan Arukh, Hoshen 
Mishpat 218:25). 


| was in the outer marketplaces — x17 %12 Wa: 
If one worked and profited from land for three years 
while the prior owner was elsewhere, and this was a 
crisis period, when travel between these two locations 
was restricted, and the possessor claims that the prior 
owner had been in the area for thirty days and did not 
protest, the prior owner can claim that the reason he did 
not protest is that he was preoccupied with his business 
dealings and was unaware that someone had taken 
possession of his property. The Maggid Mishne adds that 
even if he had been aware, he can claim that he did not 
have time to lodge a protest. The Rambam holds that 
this halakha applies only in places where people tend to 
be preoccupied in the marketplace (Rambam Sefer Mish- 
patim, Hilkhot Toen VeNitan 11:3; Shulhan Arukh, Hoshen 
Mishpat 143:1). 


NOTES 


It is incumbent on him to reveal — x% 7) moy 
mba: Although there is a principle that any ambiguous 
wording i in a document is to be interpreted as narrowly 
as possible, e.g. if it stated that fields are being sold 
without specifying how many, it is assumed that only 
wo fields are included in the sale, in this case, since 
he land was called: Of the house of bar Sisin, and the 
seller did not explicitly exclude it, the wording of the bill 
of sale is not viewed as ambiguous, and the burden of 
proof is on the seller (Ritva). 


In the outer marketplaces — *1a »Pwa: Meaning, 
in a remote region, beyond where travelers from the 
and’s location reach. The situation is comparable to 
hat of Judea and the Galilee, which is discussed in 
he continuation of the Gemara (38a). Others explain 
hat this is specifically referring to a crisis period during 
which travel is restricted (Rabbeinu Hananel, citing the 
geonim). Ramban explains that the term alludes to a 
specific, remote, northern region. 


| was occupied with my business in the market- 
places — xP MA Npa: Due to his preoccupation, 
he was not aware that the possessor was residing in his 
house (Rashbam). Others explain that he was preoc- 
cupied and forgot to protest, or was too busy to do so 
(Rabbeinu Gershom Meor HaGola). 
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who said to another: I am hereby selling to you all of the property 
that I own of the house of bar Sisin." There was a certain parcel of 
land that was called: Of the house of bar Sisin. The seller said to 
the buyer: This parcel of land that I own is not actually of the house 
of bar Sisin, and it is merely called: Of the house of bar Sisin, and 
it is not included in the sale. They came before Rav Nahman for 
judgment, and he established the land in the possession of the 
buyer. Rava said to Rav Nahman: Is this the halakha? Isn't the 
halakha that the burden of proof rests upon the claimant, and the 
land should remain in the possession of the seller? 


The Gemara continues: There is a difficulty from one statement of 
Rava to another statement of Rava, and there is also a difficulty 
from one statement of Rav Nahman to another statement of Rav 
Nahman, as in the first case, where the claimant states that he had 
been in a distant location, Rav Nahman ruled in favor of the claim- 
ant, and Rava ruled in favor of the possessor; while in the second 
case, that of the property of bar Sisin, their opinions were reversed. 


The Gemara answers: The contradiction between one statement of 
Rava and another statement of Rava is not difficult, because there, 
in the case of the property of bar Sisin, the seller had been estab- 
lished as having the land in his property, which is why Rava rules 

in his favor. But here, in the case where the claimant states that he 

had been in a distant location, the buyer is established as having 

the house in his property. 


The contradiction between one statement of Rav Nahman and the 
other statement of Rav Nahman is not difficult as well, because 
there, since the seller said to him: I am hereby selling you all of the 
property that I own of the house of bar Sisin, and this parcel of 
land is called: Of the house of bar Sisin, it is incumbent on him 
to reveal" that the parcel under dispute is not of the house of bar 
Sisin. But here, in the case where the claimant states that he had 
been in a distant location, it should not be any different from a case 
where the possessor is holding a document as evidence that he 
purchased the house. Wouldn’t we then say to him: First ratify 
your document, and only then be established in the property? In 
this case as well, since his presumptive ownership is in place of a 
document, he needs to clarify the matter by means of witnesses. 


‘There was a certain person who said to another: What do you want 
with this house of mine? The possessor said to him: I purchased 
it from you and I worked and profited from it for the years neces- 
sary for establishing the presumption of ownership. The claimant 
said to him: I was in the outer marketplaces,’ and was unaware 
that you were residing in my house, and therefore did not lodge a 
protest, so your profiting does not establish the presumption of 
ownership. The possessor said to him: But I have witnesses that 
every year you would come here for thirty days and had an oppor- 
tunity to know that I was residing in your house and to lodge a 
protest. The claimant said to him: I was occupied with my business 
in the marketplaces" for those thirty days. Rava said: A person is 
apt to be occupied with business in the marketplace for all of 
thirty days, and accepted his claim. 


‘There was a certain person who said to another: What do you want 
with this land of mine? The possessor said to him: I purchased it 
from so-and-so, who told me that he purchased it from you. The 
claimant said to him: Don’t you concede 
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that this land is formerly mine," and that you did not purchase it 
from me?" Go away; I am not legally answerable to you. Rava said: 
The claimant stated the halakha to the possessor, as this is a legitimate 
claim, and Rava accepted his claim. 


There was a certain person who said to another: What do you want 
with this land of mine? The possessor said to him: I purchased it 
from so-and-so and then I worked and profited from it for the years 
necessary for establishing the presumption of ownership. The claim- 
ant said to him: So-and-so is a robber who robbed me of the field, 
and he did not have the authority to sell it to you. 


The possessor said to him: But I have witnesses that I came and 
consulted with you," and you said to me: Go purchase the land, 
indicating that you conceded that he had the authority to sell it. The 
claimant said to him: The reason that I advised you to purchase it was 
because the second person, i.e., you, the possessor, is amenable to me, 
while the first, i.e., the purported thief, is more difficult than he, i.e., 
I prefer to litigate with you rather than with him. Rava said: The claim- 
ant stated the halakha to the possessor, as this is a legitimate claim, 
and Rava accepted his claim. 


The Gemara asks: In accordance with whose opinion is Rava's state- 
ment? Is it in accordance with the opinion of Admon? As we learned 

in a mishna (Ketubot 109a): With regard to one who contests owner- 
ship of a field, claiming that a field possessed by someone else actually 
belongs to him, and the claimant himselfis signed as a witness on the 

bill of sale of the field to that other person, Admon says: His signature 

does not disprove his claim of ownership of the property, as it is pos- 
sible that the claimant said to himself: The second person is amenable 

to me to deal with, as I can reason with him, while the first owner, who 

sold the field to the current possessor, is more difficult to deal with 

than he. And the Rabbis say: He lost his right" to contest, as he 

signed a bill of sale that states that the field belongs to the possessor. 
Rava’s ruling appears to be in accordance with the individual opinion 

of Admon, and not with the opinion of the Rabbis. 


HALAKHA 


And that you did not purchase it from me — *x37a AN at xb ANT: 

Reuven has possessed a field for a number of years, and then 
Shimon, the prior owner, claims that he still owns it. Reuven says 
to him: | know (see Sma and Shakh) that this field was formerly 
yours, but | purchased it from Levi, who told me (Shakh) that he 
purchased it from you, and Shimon counters by claiming that 
Levi stole the field from him. In such a case the court awards the 
field and its produce to Shimon, despite the fact that there are no 
witnesses who attest to its having been his, since Reuven con- 
cedes that the field had previously belonged to Shimon (Rambam 

Sefer Mishpatim, Hilkhot Toen VeNitan 14:14; Shulhan Arukh, Hoshen 
Mishpat 146:13). 


| came and consulted with you - Ja abn NDK: If Shimon 
contested the ownership of a field, claiming that Reuven, the pos- 
sessor, purchased it from Levi, a thief, and witnesses confirm that 
Levi stole the field, or Reuven cannot prove that Levi had profited 


from the field, even for a day, and Reuven produces witnesses that 
he had consulted with Shimon, who had advised him to purchase 
the field, this is not considered to be an admission by Shimon that 
the field is not his, since he did not perform any action indicating 
that it is not his. Therefore, he is able to claim that his intention 
was to arrange for the field to be transferred to the possession 
of someone with whom it would be easier to litigate (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 16:3; Shulhan Arukh, Hoshen 
Mishpat 146:17, 147:5). 


He lost his right — ima} Mx 12%: If Reuven purchased a field 
from Levi, and Shimon signed as a witness on the bill of sale, and 
Shimon later claimed that the field had been stolen from him 
by Levi, his claim is disregarded. This is due to the fact that he 
indicated that he concedes that Levi owned the field by perform- 
ing the action of signing the bill of sale (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 16:1; Shulhan Arukh, Hoshen Mishpat 147:1). 
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NOTES 


That this land is formerly mine — 17 KYN NTT 
xm: The consensus of the commentaries is that there 
isno evidence that the land ever belonged to the one 
from whom the possessor claims to have purchased 
it. Therefore, his use of the land cannot establish the 
presumption of ownership, as this is a possession that 
is not accompanied by a claim as to how he acquired 
it. The claimant also has no proof that the land once 
belonged to him. The commentaries also agree that 
the possessor cannot state definitively that the land 
actually belonged to the one who sold it to him (Rash- 
bam; Rashba; Ritva). 
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NOTES 


And this matter applies only if he profited for seven 
years - yaw mbox on y: The Rashbam and Rab- 
beinu Hananel maintain that the possessor needs 
to produce witnesses concerning all seven years of 
occupation. Others hold that he needs to produce 
witnesses for only the final three years. For the previ- 
ous four years, he must claim that he had occupied 
the land, but he is not required to produce witnesses. 
When viewed together, this amounts to testimony 
for the years required to establish the presump- 
tion of ownership, accompanied by a valid claim of 
acquisition. 
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The Gemara explains: You may even say that Rava’s ruling is in 
accordance with the opinion of the Rabbis. There, in the case of 
the mishna in tractate Ketubot, by signing the bill of sale the claimant 
performed an action indicating that the field was not his for the 
benefit of the possessor of the field, but here, in Rava’s case, there 
was no action, only speech, and a person is apt to casually say 
statements, and he does not lose his right by virtue of this. 


There was a certain person who said to another: What do you want 
with this land of mine? The possessor said to him: I purchased it 
from so-and-so and then I worked and profited from it for the 
years necessary for establishing the presumption of ownership. The 
claimant said to him: So-and-so is a robber who robbed me of the 
field, and he did not have the authority to sell it to you. The pos- 
sessor said to him: But I have witnesses that you came to me at 
night and you said to me: Sell it to me, indicating that it is not your 
land, as if it were yours, you would have demanded that I return it 
without your paying for it. The claimant said to him: I said to 
myself: Let me purchase the benefit of avoiding my litigation in 
order to reclaim my land. Rava said: A person is apt to pay money 
to purchase the benefit of avoiding his litigation." 


There was a certain person who said to another: What do you want 
with this land of mine? The possessor said to him: I purchased it 
from so-and-so and then I worked and profited from it for the 
years necessary for establishing the presumption of ownership," 
indicating that he possessed it for three years, as this is the minimum 
number of years required for establishing the presumption of own- 
ership. The claimant said to him: But I am holding a document 
stating that I purchased it from that seller four years ago. Therefore, 
if it was sold to you three years ago, as you claim, he did not have 
the authority to sell it at that time. 


The possessor said to him: Do you maintain that when I said: I 
profited from the land for the years necessary for establishing the 
presumption of ownership, that I was saying I worked and profited 
from the land for precisely three years? What I actually was saying 
was that I worked and profited from the land for many years and 
thereby established the presumption of ownership. Since my pur- 
chase predated yours, it was effective. Rava said: It is common for 
people to refer to many years as: Years necessary for establishing 
the presumption of ownership, and his claim is accepted. 


The Gemara comments: And this matter applies only ifhe profited 
from the land for seven years," so that presumptive ownership of 
this possessor preceded the document of that claimant. 


HALAKHA 


A person is apt to purchase the benefit of avoiding his liti- 
gation — mY part wyg Way: If Reuven profited from a field for 


claimed that he purchased the field from Levi and profited from 
the land for the years necessary for establishing the presumption 


the years necessary to establish the presumption of ownership, 
and there is testimony that Levi, who he claims sold it to him, had 
lived there for at least a day, and then Shimon claimed that the 
field was in fact his, and produced witnesses that Reuven had 
asked to purchase the field from him, this does not indicate that 
Reuven concedes that it belongs to Shimon, as he could say that 
he intended to pay him a small sum so as to avoid litigation. But 
if Reuven does not state the claim that he intended to pay him 
a small sum so as to avoid litigation, the court does not advise 
him to do so. Similarly, if Reuven produces witnesses that Shimon 
attempted to purchase the field from him, and Shimon says that 
he wanted to pay hima small sum so as to avoid litigation, his offer 
to purchase the field is not viewed as a concession that it belongs 
to Reuven. Here as well, if Shimon does not state this claim, the 
court does not advise him to do so (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 16:4; Shulhan Arukh, Hoshen Mishpat 146.16, 
18 and Sma there). 


And | profited from it for the years necessary for presumption 
of ownership - naim yw PAY: Reuven was in possession of a 
field, and Shimon came and contested his ownership, and Reuven 
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of ownership. Shimon replied tha 
ing that he purchased the field fro 
that since Reuven's claim of pres 
refers to a three-year period, as 
required, Reuven's purchase wou 


he had a bill of sale document- 
m Levi four years prior, claiming 
umptive ownership apparently 
that is the minimum amount 
d have been after Shimon had 


already purchased the field and was therefore invalid. If Reuven 


countered by saying that he did 
profited from the field for precise 


not intend to say that he had 
y three years, but rather that he 


had profited from the field for many years, his claim is accepted, 
and if Reuven can prove that he had profited from the field for at 
least seven years, such that he profited from the field for the requi- 
site three years before Shimon’s supposed purchase, then Reuven 
retains possession of the field. If he is unable to demonstrate this, 
then the court takes the field from him and gives it to Shimon, as 


the fact that Levi sold the field to 
lodging a protest, and Reuven sh 


Shimon is tantamount to Levi's 
ould have been careful to keep 


his bill of sale for even longer than three years. But if Levi sold it 
before witnesses without a bill of sale, in which case the sale does 


not generate publicity, the three 


years of possession of Reuven 


are sufficient and he retains the field (Rambam Sefer Mishpatim, 


Hilkhot Toen VeNitan 15:7; Shulhan 


Arukh, Hoshen Mishpat 146:19). 
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But if he profited from the land for only six years, so that the sale to 
the claimant took place before the years necessary for establishing 
the presumption of ownership were completed, you can have no 
greater protest" than this, that the purported seller then sold the 
land to another. By doing so he indicated that he does not concede 
that the possessor was the rightful owner, and the possessor should 
have been careful to hold on to his bill of sale for even longer than 
three years. 


There was an incident where two people disputed the ownership of 
land. This one says: The land belonged to my ancestors and I 
inherited it from them, and that one says: The land belonged to 
my ancestors and I inherited it from them. This one brings wit- 
nesses that the land belonged to his ancestors, and that one brings 
witnesses that he currently possesses the land and that he worked 
and profited from the land for the years necessary for establishing 
the presumption of ownership. 


Rabba said: The judgment is in favor of the possessor, due to the 
legal principle that if the judgment would have been decided in 
one’s favor had he advanced a certain claim, and he instead advanced 
a different claim that leads to the same ruling, he has credibility, 
as why would he lie and state this claim? If the possessor wanted 
to lie, he could have said to the claimant: I purchased the land 
from you and I worked and profited from it for the years necessary 
for establishing the presumption of ownership, in which case he 
would have been awarded the land. Abaye said to Rabba: We do 
not say the principle of: Why would I lie,’ in a case where there are 
witnesses" contradicting his current claim, as they testify that the 
land belonged to the ancestors of the claimant. Therefore, he should 
not be awarded the land. 


The possessor then said to the claimant: Yes, it is true that it had 
belonged to your ancestors, but I purchased it from you," and by 
stating that which I said to you: It belonged to my ancestors, I 
merely meant that I rely upon my ownership of it as if it belonged 
to my ancestors, as I purchased it and then profited from it for the 
years necessary for establishing the presumption of ownership. 


The Gemara asks: Can he state a claim and return and state a 
modified version of his claim, or can he not state a claim and return 
and state a modified version of his claim? Ulla said: He can state 
a claim and return and state a modified version of his claim. The 
Sages of Neharde’a say: He cannot state a claim and return and 
state a modified version of his claim. 


NOTES 


You can have no greater protest — ain mena a px: Selling 
he field to someone else in and of itself constitutes a protes 
against the possessor's claim to the land (Rashbam). Therefore, the 
possessor should have held on to his bill of sale. Even if he then 
profited from the land for another four years without a protes 


n this case, the prior owner is not required to lodge his protes 
every three years, since the field is no longer in his possession, and 
he one the prior owner claims to have sold it to is not required 
o lodge a protest either. He merely must hold on to his bill o 
purchase, which serves as a protest (Riva). 


We do not say...in a case where there are witnesses — Dipna 
PIS xb Dy: Some early commentaries explain the reasoning 
behind the dispute: Rabba holds that since it would have been 
possible for the possessor to reinterpret his statement and say that 
he meant that his ancestors owned the land for a brief time after it 


being lodged, it does not establish the presumption of ownership. 


had been owned by the ancestors of the other claimant, thereby 
reconciling his statement with the testimony of the witnesses, his 
statement is accepted due to the principle of: Why would | lie? 
Abaye holds that since his initial claim was clear, it is not reinter- 
preted in a forced way in order to reconcile it with the testimony 


of the witnesses. Therefore, his statement is contradicted by the 
testimony (Ritva; Ran; see Nimmukei Yosef). 


But | purchased it from you — aa Fm331: Based on this version 

of the text, Rabbeinu Gershom Meor HaGola explains that the pos- 
sessor claims to have purchased the field from the one contesting 

his ownership. It appears that the Rashbam had a different version 

of the text that reads: And | purchased it from them. This version 

of the text appears in other early commentaries as well. According 

to this reading, the possessor claims to have purchased the land 

from the ancestors of the other. There is no substantive difference 

between the two versions. 


BACKGROUND 
Why would | lie - pw b ma: This logic, expressed 
elsewhere by the term miggo, is used to support the 
claim of one of the parties in a dispute. If one of the 
itigants could have made a claim more advantageous 
o his cause than he actually did, the assumption is 
hat he is telling the truth. The miggo principle can be 
expressed in the following manner: Since one could 
ave made a superior claim, if he had wanted to lie he 
would presumably have put forward the claim most 
advantageous to himself. Therefore, he must be telling 
he truth. He could say: What reason do | have to lie? 


There are, however, certain limitations governing the 


application of this principle. For example, there is no 
miggo where there are witnesses (see Ketubot 27b). In 
other words, miggo is not effective where witnesses 
contradict the litigant’s claim. The principle of miggo 
is the subject of profound legal analysis in the Talmud 
and its commentaries. 
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HALAKHA 

And did not belong to your ancestors — 7pniax by xy: 
Reuven and Shimon were in a dispute with regard to 
he ownership of a certain parcel of land. Reuven said: 
The land belonged to my ancestors, and | inherited it 
rom them, and Shimon said: The land belonged to my 
ancestors, and | inherited it from them. Reuven brought 
witnesses that the land belonged to his ancestors and 
hat he worked and profited from the land for the years 
necessary for establishing the presumption of ownership, 
and Shimon brought witnesses only that he worked and 
profited from the land for the years necessary for estab- 
ishing the presumption of ownership. In such a case the 
court confiscates the land from Shimon and gives it to 
Reuven. The Rema, citing the Tur, qualifies this in the fol- 
owing way: If it is possible to interpret Shimon’s claim to 
mean that his ancestors purchased the land, as opposed 
o meaning that it always belonged to his family, then 
he court does not confiscate the land. Some maintain 
hat this is the halakha even if the possessor does not 
explicitly offer this interpretation (Sma; see Shakh). But 
if Shimon said that it always belonged to his ancestors, 
hen the court does confiscate the land. 

If Shimon conceded to Reuven, while they were still 
in court, that in fact the land had belonged to Reuven's 
ancestors but that he had purchased it from them, and 
explained that his claim that it had belonged to his own 
ancestors was intended only figuratively, and what he 
had actually meant was that he is secure in his possession 
of the land as if it had been an ancestral possession, or 
alternatively, if he clarified that he meant that his ances- 
ors purchased the land from Reuven's ancestors, in either 
of these cases, his clarification is deemed credible. By con- 
rast, if he had initially stated that it had belonged to his 
ancestors and not to Reuven’s ancestors, then he cannot 
revise his claim in this manner. This is in accordance with 
he conclusion of Ulla (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 15:6: Shulhan Arukh, Hoshen Mishpat 146:24). 


wa 


State a claim and then later state a modified version 
of his claim — yin wim wiw: One who stated a claim in 
court that would leave him liable (see Sma and Shakh) 
is not able to later revise his claim and state a claim 
hat contradicts the former. This is the halakha even if 
he brings witnesses to support the latter claim (Rema, 
citing Nimmukei Yosef). But if his later claim is merely a 
clarification of the former claim, then it is accepted, as 
ong as he did not exit the court in the interim. If he did 
exit, then his second claim is not accepted, as it is possible 
hat he was advised by others to reinterpret his initial 
claim in this manner. This is the halakha when he had 
eft the court after the verdict was issued (Shakh). If his 
initial claim exempted him, and now he desires to replace 
it with a different claim that also exempts him, he is able 
o do so. But if witnesses contradict his initial claim, he 
is unable to replace it with a different claim even if both 
claims exempt him unless he can provide an explanation 
as to why he stated his initial claim. In general, as long as 
one restates his claim within the time required to speak, 
i.e, the time it takes to greet one's teacher, he is able 
to retract or revise his claim in any manner (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 7:8; Shulhan Arukh, 
Hoshen Mishpat 80:1, and in the comment of Rema). 


NOTES 
It belonged to my ancestors who purchased it from 
your ancestors - -pniasa minpyw iag dw: The reason 
that his second claim is accepted | is that he is not retract- 
ing what he initially claimed, but rather clarifies his claim 
(Rashbam). 
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The Gemara clarifies their respective opinions: And Ulla concedes 
that in a case where he had initially said to him: The land belonged 
to my ancestors and did not belong to your ancestors," that he 
cannot state a claim and return and state a modified version of 
his claim, as Ulla allows the litigant only to reinterpret his initial 
claim, not to replace it with a contradictory claim. And Ulla also 
concedes that in a case where he was standing in court and did 
not state a particular claim, and he later came in from outside and 
back into the court and he stated that claim, that he cannot return 
and state that claim. What is the reason for this? It is because it is 
apparent that these claims of his were taught to him by someone 
after he left the court. 


And the Sages of Neharde’a concede that in a case where the liti- 
gant who changed his claim said to the other litigant that when he 
had initially claimed: The land belonged to my ancestors, he had 
actually meant: It belonged to my ancestors, who purchased it 
from your ancestors," that he can state a claim and return and 
state a modified version of his claim, as this serves only to clarify, 
and not negate, his initial claim. And the Sages of Neharde’a also 
concede that in a case where he discussed the matter outside of 
the court and did not state a particular claim, and then he came in 
to the court and stated that claim, that he can return and state 
that claim. What is the reason for this? Because a person is apt 
not to reveal his claims except to the court. 


Ameimar said: I am from Neharde’a, but I nevertheless hold that 
a litigant can state a claim and return and state a modified version 
of his claim. The Gemara concludes: And the halakha is that a 
litigant can state a claim and return and state a modified version 
of his claim." 


In an incident where two people dispute the ownership of land, 
this one says: The land belonged to my ancestors and I inherited 
it from them, and that one says: The land belonged to my ances- 
tors and I inherited it from them. The first one brings witnesses 
that the land belonged to his ancestors, and that he worked and 
profited from the land for the years necessary for establishing 
the presumption of ownership. And the second one brings wit- 
nesses only that he worked and profited from the land for the 
years necessary for establishing the presumption of ownership. 


Rav Nahman said: Establish the testimony with regard to the 
profiting by the first litigant alongside the testimony with regard 
to the profiting" by the second, and the two testimonies cancel 
each other out, leaving the testimony with regard to ownership by 
the ancestors of the first litigant. And therefore, establish the land 
in the presumptive ownership of the litigant who brought wit- 
nesses that it belonged to his ancestors. Rava objected and said to 
him: This testimony cannot be relied on, as it is contradicted by 
the other testimony. Rav Nahman responded and said to him: 
Although it is so that the testimony was contradicted with regard 
to profiting from the land, 


HALAKHA 


Establish the profiting alongside the profiting - TPX mix 
TP% "D: In a case where Reuven and Shimon are in a dispute 
with regard to the ownership of a certain parcel of land, and 
Reuven brings witnesses that the land had belonged to his ances- 
tors and that he worked and profited from the land for the years 
necessary for establishing the presumption of ownership, and 
Shimon brings witnesses only that he worked and profited from 


the land for the years necessary for establishing the presumption 
of ownership, the contradictory testimonies with regard to pre- 
sumptive ownership nullify each other, and the case is decided 
based on the testimony with regard to ancestral ownership. The 
court therefore gives the land to Reuven. This is in accordance 
with the opinion of Rav Nahman (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 15:5; Shulhan Arukh, Hoshen Mishpat 146:23). 
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was the testimony contradicted with regard to ownership of 
the ancestors? 


The Gemara asks: Shall we say that Rava and Rav Nahman 
disagree in the dispute between Rav Huna and Rav Hisda? 


As it was stated concerning two groups of witnesses that contra- 
dict each other," that Rav Huna says: This one comes to court on 
its own" and testifies, and that one comes to court on its own 
and testifies. Despite the fact that one group certainly testified 
falsely, which should serve to disqualify one of the groups, each 
group is able to testify in another case. And Rav Hisda says: Why 
do I need these lying witnesses?" In other words, they are all 
disqualified to testify in another case until it is clarified which of 
them had testified falsely. The Gemara asks: Shall we say that Rav 
Nahman is the one who says his ruling in accordance with the 
opinion of Rav Huna, and Rava says his ruling in accordance with 
the opinion of Rav Hisda? 


The Gemara explains: According to the opinion of Rav Hisda, 
who holds that the witnesses are disqualified, everyone agrees that 
the testimony concerning ancestral ownership is not accepted, as 
the witnesses were contradicted concerning their testimony of 
usage of the land, and Rav Nahman’s ruling cannot accord with his 
opinion. When Rav Nahman and Rava disagree it is according to 
the opinion of Rav Huna, who does not disqualify the witnesses. 
The ruling of Rav Nahman is in accordance with the opinion of 
Rav Huna, and he therefore accepts the testimony with regard to 
ancestral ownership, and Rava would say: Rav Huna says that the 
witnesses are accepted only for another testimony, i.e. in a differ- 
ent case. But they are not accepted for the same testimony, as in 
this incident, where both testimonies concerned ownership of the 
same land. 


The Gemara relates the continuation of the case above. The one 
who had brought witnesses only to his having profited from the 
land then brought witnesses" that it had belonged to his ances- 
tors, thereby balancing the evidence for the two litigants. There- 
fore, Rav Nahman said: We previously brought down" to the 
land the one who initially had evidence of ancestral ownership 
to take possession of it, and we now bring him up from it, 
removing him from the land. And we are not concerned about 
the possible contempt of court that might result from perceived 
indecisiveness. 


NOTES 


This one comes to court on its own — mA¥Y 393 ANA jt: Each 
group can testify separately in a different case, as there is no 
clear-cut evidence disqualifying either pair. Clear-cut evidence 
is needed to disqualify witnesses, as people are presumed to 
be fit to testify. 


Why do I need these lying witnesses — may “py nD Ta 
b: Since the fitness of each group with regard to testimony is 
in equal doubt, one cannot rely on their testimony to remove 
property from one in possession of it (Rav Hai Gaon; Rashbam). 


We brought down — AM jax: The commentaries differ 


as to the meaning of the terms: Brought down, and: Bring up. 


One possibility is that they refer to removing a litigant from 
property that the court had previously awarded to him, which 


is a common use in the Gemara. Another possibility is that it 
refers to the court's restoring a person's presumptive status after 
having removed it from him. This is how the terms are used 
subsequently in the Gemara (32a). There is a second, possibly 
independent, dispute as to the details of the case itself. Some 
understand that as a result of the new testimony, the land is 
being returned to the possession of the litigant that had pos- 
sessed it at the start of the court proceedings, as he now has 
brought witnesses that it belonged to his ancestors (Rabbeinu 
Hananel; Rabbeinu Gershom Meor HaGola). Others explain that 
at the outset of the court proceedings no one was in posses- 
sion of the land, and it is being returned to that undetermined 
status, whereupon the halakha will be that whoever is stronger 
prevails; see 34b (Rashbam; Rif). 
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HALAKHA 


Two groups of witnesses that contradict each other — nw 
mina oy ma: Two groups of witnesses that contradict 
each other may testify independently in another matter, in 
accordance with the opinion of Rav Huna. But if one member 
from each group joined to testify together, their testimony is 
invalid, since it is certain that one of them lied in the previous 
testimony and is not valid as a witness. If they contradicted 
each other only with regard to insignificant details, they 
may testify even together (Rambam Sefer Shofetim, Hilkhot 
Edut 22:1; Shulhan Arukh, Hoshen Mishpat 31:1 and Netivot 
HaMishpat there). 


Then brought witnesses — "17D ‘Nx TIM: In a case where 
the court granted ownership of a field toa litigant who 
produced testimony that it had belonged to his ancestors, 
and then the other litigant also produced testimony tha 
it belonged to his ancestors, the testimonies are contra- 
dicted, and the court confiscates the property from the one 
to whom they had initially awarded it, and they rule tha 
whoever is stronger prevails and takes possession of the 
field. If the field had initially been in the possession of one 
of the litigants before the court's first ruling, they return i 
to his possession (Tur). The concern that this may generate 
contempt of court due to their reversing their decision is no 
taken into account (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 15:5; Shulhan Arukh, Hoshen Mishpat 146:23). 
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NOTES 
This woman may not marry - Kwan oi om: She may 
not marry, as there is insufficient basis for negating her 
presumptive status as a married woman. If she already 
married she is not required to divorce her second hus- 
band, as there is insufficient basis for separating her from 
her husband. The Gemara in tractate Ketubot explains 
hat this refers to a case where she married one of the 
witnesses who testified that it is permitted for her to 
marry, since in that case both she and her current hus- 
band are certain that she is permitted to him. Otherwise, 
hey would not be allowed to live together due to the 
uncertainty that they might be committing adultery 
(Rashbam). 


Because it depends on great authorities [ashlei 
ravrevei] — ‘3731 ura won: Rashi on tractate Avoda 
Zara (7b) offers two explanations for this expression. One 
is that it refers to thick ropes, as the word ashla is used to 
mean a rope in tractate Bava Kamma (116a). The second is 
that it refers to tall trees, related to the word eshel, the tree 
that Abraham planted (see Genesis 21:33). The meaning 
of the phrase is that the issue depends on the opinion of 
great authorities. 


One is elevated to the priesthood - aana pryn: 
Clarifying one’s status as a priest involves two factors. It 
involves first establishing whether he is the son of a priest, 
and then determining whether he is disqualified due 
to flawed lineage, such as if his mother was a divorced 
woman, a halutza, or a convert. 
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Rava, and some say it is Rabbi Zeira, raises an objection from 
a baraita. If there was a married man whose fate was unknown, 
and two witnesses say: This married man died," and two wit- 
nesses say: He did not die; or if two witnesses say: This woman 
was divorced, and two witnesses say: She was not divorced, this 
woman may not marry,’ as there is not unequivocal testimony 
that she is no longer married, but if she marries, the marriage is 
valid and she need not leave her husband. Rabbi Menahem, son 
of Rabbi Yosei, says: She must leave her husband. 


Rabbi Menahem, son of Rabbi Yosei, said: When do I say 
that she must leave her husband? She must leave him in a case 
where witnesses came to testify that she is still married and 
she then married despite their testimony. But if she married 
and the witnesses then came to testify that she is still married, 
this woman is not required to leave her husband based on the 
uncertainty created by contradictory witnesses. The fact that she 
is not required to leave her marriage in light of the new testimony 
seems to indicate an unwillingness to reverse the court’s ruling 
that she may marry, contrary to the ruling of Rav Nahman. 


Rav Nahman said to him: I had thought to perform an action 
and reverse the court’s ruling, but now that you raised an 
objection against me, and Rav Hamnuna also raised a similar 
objection against me in Syria, I will not perform an action 
in this matter. 


The Gemara relates that Rav Nahman then went out and per- 
formed an action, taking away the land from the litigant in whose 

favor he had previously ruled. One who saw what he did thought 

that he made a mistake, but that is not so. Rather, he performed 

an action despite the objections that had been raised because the 

matter depends on great authorities [ashlei ravrevei]." Since, as 

the Gemara will demonstrate, this issue is subject to dispute 

between great authorities, he relied on those that supported his 

opinion. 


As we learned in a mishna (Ketubot 23b): Rabbi Yehuda says: 
One is not elevated to the presumptive status of priesthood 
on the basis of the testimony of one witness. Two witnesses 
are required for that purpose. Rabbi Elazar says: When is that 
the halakha? In a case where there are challengers to his claim 
that he is a priest. But in a case where there are no challengers, 
one is elevated to the presumptive status of priesthood" on 
the basis of the testimony of one witness. Rabban Shimon 
Ben Gamliel says in the name of Rabbi Shimon, son of the 
deputy High Priest: One is elevated to the presumptive status 
of priesthood on the basis of the testimony of one witness. 


The Gemara asks: The opinion of Rabban Shimon Ben Gamliel 
is identical to the opinion of Rabbi Elazar, as they agree that one 
is elevated to the presumptive status of priesthood on the basis 
of one witness when there are no challengers. What is their dis- 
pute? And if you would say that there is a practical difference 
between them in a case where there is a challenge posed by one 
person, as Rabbi Elazar holds: A challenge posed by one person 
is sufficient to undermine one’s presumptive status of priesthood, 
and two witnesses are required to overcome that challenge; 


Two witnesses say this married man died — ma Dni DW: 
f two witnesses testified that a certain man died, and two 
others testified that he did not die; or two witnesses testified 
hat a certain woman was divorced, and two others testify 
hat she was not divorced; the wife may not remarry. If she did 
remarry she must leave her new husband, as there is signifi- 
cant doubt as to her status. But if witnesses testified that her 
husband died, and two others testified that he did not die, and 
hen the wife married one of the witnesses while stating that 
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she is certain that her husband is dead, then she does not have 
to leave her second husband, in accordance with the opinion 
of the Rabbis and the Gemara in Ketubot 22b (Rambam Sefer 
Nashim, Hilkhot Geirushin 12:6, 7, 19, 23; Shulhan Arukh, Even 
HaEzer 17:42, 152:3). 


One is elevated to the priesthood - mama pwn: If one wit- 
ness testifies that a certain individual is a priest, his testimony 
is not effective to elevate him to the presumptive status of 


priesthood and to allow him to partake of teruma. But nowa- 
days, when there is no teruma by Torah law, the testimony 
of one witness, even the individual's own father, is effective 
to elevate the person. He is then considered a priest with 
regard to all of the laws of priesthood. These include partak- 
ing of teruma, reading the first portion in the Torah, reciting 
the Priestly Benediction, and all of the priestly prohibitions 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 20:4, 13; Shulhan 
Arukh, Even HaEzer 3:1-3). 
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and Rabban Shimon Ben Gamliel holds that an effective chal- 
lenge requires two witnesses, one could then ask: But doesn’t 
Rabbi Yohanan say: Everyone agrees that there is no effective 
challenge with fewer than two witnesses?" 


Rather, the challenge was established by two witnesses. And 
with what are we dealing here? We are dealing with a case 
where we presume with regard to the father" of that man that 
he is a priest, and a rumor emerged about the son that he is 
the son of a priest and a divorced woman, or the son of a priest 
and a halutza, and we downgraded him" from the presumptive 
status of priesthood based on that rumor, and one witness came 
and said that the man in question is a priest of unflawed lineage, 
and we elevated him back to the priesthood, as one witness is 
sufficient to negate a rumor. 


The Gemara continues the case: And then two witnesses came 
and said that he is the son of a divorced woman or the son 
of a halutza, and we downgraded him from the priesthood 
based on their testimony. Then one witness came and said that 
he is a priest of unflawed lineage, resulting in two witnesses 
testifying that his lineage is unflawed, and two testifying that it 
is flawed. And everyone agrees that the testimony of the two 
single witnesses combine to produce testimony that he is a priest 
of unflawed lineage, and his presumptive status of priesthood 
should be restored. 


The Gemara explains the dispute: And here it is with regard to 
concern about contempt of court" that they disagree. Rabbi 
Elazar holds: Once we downgraded him from the presumptive 
status of priesthood based on the testimony of two witnesses, we 
do not then elevate him, as we are concerned about contempt 
of court, as a reversal in the court’s decision creates the impres- 
sion that the court operates indecisively. And Rabban Shimon 
Ben Gamliel holds: We downgraded him from the presumptive 
status of priesthood and we then elevate him," and we are not 
concerned about contempt of court. The primary concern is 
that the matter should be determined based on the relevant 
testimonies. 


NOTES 


And we downgraded him - myang}: The majority of the early 
commentaries understand this downgrading as a temporary 
suspension of his priestly status while the rumor is investigated, 
rather than a definitive ruling that he is disqualified (Rashbam). 
Due to the uncertainty with regard to his status, he is not given 
teruma and other gifts of the priesthood. But he is not actually 
disqualified, as there is only a rumor and no actual evidence 
(Rabbeinu Yona; Rashba). Some commentaries suggest that 
the court itself did not downgrade his status, or else it would 
cause contempt of court were they later to reverse their deci- 
sion. Rather, the priest himself abstains from priestly functions 
and privileges pending clarification of his status (Tosafot). 

Some commentaries have an alternative version of the text 
that does not state that he was downgraded as a result of the 
rumor (Rashba). 


About contempt of court - K} 27 xb: The Rashbam 
notes that this is ostensibly difficult, as in any case the court 
has already reversed itself, since the judges downgraded his 
status due to the rumor and then reinstated him based on 


the testimony of the first witness. He explains that the initial 

downgrading was not a ruling but merely a temporary suspen- 
sion pending clarification of his status. When he was reinstated 

based on the testimony, this was the first definitive ruling that 
the court issued. 


And we elevate him — mb JDP px: The commentaries 
struggle to understand why he is elevated to the priesthood, 
given the fact that there are different sets of witnesses provid- 
ing conflicting testimony as to his status. The Rashbam explains 
that the court elevates him because of the presumptive status 
of priesthood that was established when the court initially 
elevated him based on the first witness. Rabbeinu Yitzhak of 
Dampierre does not accept this, as that presumptive status 
has already been undermined by the two witnesses who testi- 
fied that he is unfit. Rather, the court elevates him based on 
his father’s presumptive status as a priest. In the absence of 
decisive proof to the contrary, the assumption is that the son 
is also a fit priest. 


HALAKHA 


There is no challenge with fewer than two witnesses — jx 
Dwi nina Wy: In order for the court to investigate allega- 
tions contesting the fitness of the lineage of one who has 
the presumptive status of having fit lineage, the uncertainty 
with regard to his lineage must be raised by two witnesses 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 19:18; Shulhan Arukh, 
Even HaEzer 2:3). 


We presume with regard to the father - mana a Ppa: 
If there is one whose father had the presumptive status of a 
priest, and a rumor circulated that the son is a halal, the court 
downgrades his status as a priest. If one witness then testifies 
that he is fit for the priesthood, he is reinstated. If two wit- 
nesses then testify that he is disqualified, he is downgraded 
once again. If then another witness testifies that he is fit for 
the priesthood, his testimony is combined with that of the 
prior witness, and he is reinstated to the priesthood, in accor- 
dance with the opinion of Rabban Shimon Ben Gamliel. There 
is a dispute among the halakhic authorities as to whether it is 
permitted for him to partake even of produce that is teruma 
by Torah law, or perhaps only of produce that is teruma by 
rabbinic law (Rambam Sefer Kedusha, Hilkhot Issurei Bia 20:16 
and Maggid Mishne there; Shulhan Arukh, Even HaEzer 3:7 and 
Beit Shmuel there). 
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In a case where they witnessed one after the other - ma 
TNN: In cases of monetary law, testimony of witnesses 
combines to form one testimony even though they wit- 
nessed different events that render the litigant liable, such 
as borrowing or admitting to a loan, that occurred on dif- 
erent days. Their testimony certainly combines when they 
witnessed the same event from different observation points. 
By contrast, in order to be considered a set of witnesses in 
cases of capital law, it is required that they witness the event 
ogether (Rambam Sefer Shofetim, Hilkhot Edut 4:2; Shulhan 
Arukh, Hoshen Mishpat 30:6). 


Hears the statement of this witness — aby VIS poi: 
n cases of monetary law, the witnesses are not required 
o testify at the same time. The court can accept the testi- 
mony of one witness one day, and that of another witness 
on another day, and then combine the two. This is true 
in cases of determining the status of one’s lineage, and 
of a notification issued by a husband that he is invalidat- 
ing a bill of divorce. This is in accordance with the opinion 
of Rabbi Natan (Rambam Sefer Shofetim, Hilkhot Edut 4:4 
and Sefer Kedusha, Hilkhot Issurei Bia 20:16; Shulhan Arukh, 
Hoshen Mishpat 30:9; Even HaEzer 3:7, 134:1, in the comment 
of Rema). 
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Rav Ashi objects to the analysis that they disagree with regard to 
concern about contempt of court: If so, why specifically is it 
necessary to establish the dispute in a case where first one witness 
testified as to his unflawed lineage, and then another testified later? 
The same would hold true even in a case where two witnesses 
testified together that he is unfit for the priesthood and the court 
downgraded him, and two witnesses testified together that he is 
fit for the priesthood and the court elevated him. The tanna’im 
would also disagree, as the same concern applies. Rather, Rav 
Ashi said: Everyone agrees that we are not concerned about 
contempt of court. And here, it is with regard to whether the 
court is able to combine the testimony of two single witnesses 
that they disagree, and it is with regard to the issue that is the 
subject of the following dispute between these tanna’im. 


As it is taught in a baraita ( Tosefta, Sanhedrin 5:5): The testimony 
of individual witnesses never combines unless it is so that the 
two of them see the incident transpire together as one. Rabbi 
Yehoshua ben Korha says: Their testimony combines even in a 
case where they witnessed the event one after the other," but 
their testimony is established in court only if it is so that the 
two of them testify together as one. Rabbi Natan says: They are 
not required to testify together. Their testimony is combined even 
if the court hears the statement of this witness" today and when 
the other witness arrives tomorrow the court hears his state- 
ment. Rabbi Elazar and Rabban Shimon ben Gamliel disagree in 
the dispute between Rabbi Natan and the Rabbis, whether the 
separate testimonies can be combined. 


§ The Gemara relates an incident where two people disputed 
the ownership of land. There was a certain person who said 
to another: What do you want with this land of mine? The 
possessor said to him: I purchased it from you, and this is 
the bill of sale. 


The first said to him in response: It is a forged bill of sale.“ The 
possessor leaned over and whispered to Rabba: Yes, it is a forged 
bill. But I had a proper bill of sale and it was lost, and I said 
to myself: I will hold this bill of sale in my possession, such 
as it is. 


NOTES 


It is a forged bill of sale — Kim KD" xww: The majority of 
commentaries understand that this does not refer to a bill of 
sale that was actually forged. Rather, it refers to a document 
of trust, which is a document written in advance of the actual 
transaction, with the one writing it trusting the other not to 
use it before the transaction is actually performed. While it is 
not technically forged, it still cannot be used to enforce the 
transaction (Rav Hai Gaon; Rabbeinu Hananel; Rabbeinu Yona; 


Meiri). The Ramah writes that one must understand it this way, 
as Rabba said that the litigant has the claim of: Why would 
| lie, and this would not be said with regard to one who has 
demonstrated his duplicity by forging a document. Neverthe- 
less, there are those who interpret it as referring to an expert 
forgery that is convincing enough to be ratified by the court, or 
a document that was ratified based on the testimony of false 
witnesses (see Rashbam). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


sare ya N PWY tb mn ay WX 
5 ane 1Y NIT Kby x wv 
NTN TDW NTN PAID NAN DP 

INIT Nya NEON NY 


yar men > an aan set KTI 
sath WOK KWY XT Ja NIPDDT 
sah wh wort PTAKI MDE KWY 
whyn KIPU ITA KIM TY PX 
KT DPIN (NIIN) DDN ab mI 

amt b3 NDA 


sare ae PWY tb mn I WX 
5 ane 1Y NIT vbu x mb 
KIPU ONIN PIND XP MK ADP 

INIT KOIVA MBBT KPY NT 


PIN NASD PIY TDP 31 TX 
2V AMP NNT NVA TI 
- KYNI TAT NNT Pma APH 
NNSA DIP KYI KIPI KITT 
IPI KPIT MID? ITT PIN 

anpi 


% sat b> avd NT KIW NITI 
x7) hey mb YTM TINA 
ARK PAYIB WD av TOK KWY 

cpa mpApy ATI 


mayer Map pax Tap NANY 
KA ane PY bw PKA cana NTT 9D 
KIDY vost IPN KI PMY aN 
PE KIZ NSA TINI PNG 
IE PICT MDT — ND qp? 277 

napi 


Rabba said: Why would he lie" and state this claim? If he wants 
to lie, he can say to him that it is a proper bill of sale, and he 
would have been deemed credible and awarded the field. Rav Yosef 
said to Rabba: In the final analysis, on what are you relying to 
award him the land? On this bill of sale? This admittedly forged 
bill is merely a worthless shard," and cannot be used in court as 
evidence. 


The Gemara relates a similar incident: There was a certain person 
who said to another: Give me one hundred dinars that I am 
attempting to collect from you, and this is the promissory note 
that attests to the debt. The latter said to him in response: It is a 
forged promissory note. The first person leaned over and whis- 
pered to Rava: Yes, it is a forged promissory note. But I had a 
proper promissory note and it was lost, and I said to myself: I will 
hold this promissory note in my possession, such as it is. 


Rabba said: Why would he lie and state this claim? If he wants to 
lie, he can say to him that it is a proper promissory note, and he 
will be deemed credible and awarded the money. Rav Yosef said to 
Rabba: In the final analysis, on what are you relying to award him 
the money? On this promissory note? This document is merely a 
shard, and cannot be used in court as evidence. 


The Gemara notes the final ruling in these two cases. Rav Idi bar 
Avin said: The halakha is in accordance with the opinion of 
Rabba" with regard to land, and the possessor is awarded the land, 
and the halakha is in accordance with the opinion of Rav Yosef 
with regard to money, and the one demanding payment is not 
awarded the money. He explains: The halakha is in accordance 
with the opinion of Rabba with regard to land, as the court rules 
that the land should remain where it is, i.e., with the possessor. 
And the halakha is in accordance with the opinion of Rav Yosef 
with regard to money, as the court rules that the money should 
remain where it is," i.e., in the possession of the purported debtor. 


The Gemara relates: There was a certain guarantor who said to a 
debtor: Give me one hundred dinars for the money that I repaid 
the creditor on your behalf, and this is the document" that I 
received from him when I repaid your debt. The debtor said to the 
guarantor: Is it not so that I repaid you? The guarantor said to the 
debtor: Yes, you did, but is it not so that you later took the money 
from me again? 


Rav Idi bar Avin sent the following question before Abaye: What 
is the halakha in a case like this? Abaye sent him the following 
response: What does he, i.e., Rav Idi bar Avin, ask? Isn’t he the one 
who said: The halakha is in accordance with the opinion of Rabba 
with regard to land, and the halakha is in accordance with the 
opinion of Rav Yosef with regard to money, as the court rules that 
the money should remain where it is? Based on his own ruling, 
the money should remain with the debtor. 


Why would he lie - ape 4 ma: Shimon challenged the owner- 
ship of a field that Reuven possessed, bringing witnesses that it 
had belonged to him, and Reuven produced a bill of sale stating 
that he had purchased the field from Shimon, who then claimed 


HALAKHA 


an oath of inducement, i.e., an oath instituted by the Sages in a 
case where a defendant completely denies a claim (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 15:9; Shulhan Arukh, Hoshen 
Mishpat 146:25). 


that the bill was forged or a document of trust. Thereupon 


Reuven conceded that it was forged, but that he previously had 
an authentic bill of sale but lost it. In this case, since Reuven 
e claimed that this bill 
of sale was authentic, his current claim is accepted. Therefore, he 
retains possession of the field, even if he had not profited from it 
for the years necessary for establishing the presumption of own- 
ership (Sma; Shakh, citing Tur). According to the Rambam, this 
is the halakha only if the bill of sale had been ratified in court, 
hat the forgery was of 
the quality that it could have been ratified. This is in accordance 
with the opinion of Rabba. Nevertheless, he is required to take 


would have been deemed credible had 


while the Tur holds that it is sufficient 


The money should remain where it is — "apt NT MPT KIT: 
If one produces a ratified promissory note, and the purported 
debtor claims that it is forged or a document of trust, and the 
creditor concedes that this is the case but that he previously had 
an authentic promissory note but lost it, the purported debtor is 
not required to pay but merely has to take an oath of inducement, 
in accordance with the opinion of Rav Yosef. The Ramban and the 
Rashba hold that this is the halakha only where the promissory 
note had not been ratified, but if it had been ratified, they hold 
that the creditor can collect the debt (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 14:6; Shulhan Arukh, Hoshen Mishpat 83:4). 


——— NOTES 

Merely a shard - x17 xabya xan: The early commen- 
taries ask why the possessor is not deemed credible, 
based on the fact that he could have made a more 
advantageous claim [miggo], i.e., that the bill of sale 
was in fact authentic. The Rashbam explains that the 
admission of a litigant, in this case his admission that 
the document is invalid, is equivalent to the testimony 
of witnesses. Therefore, just as one cannot make use of 
a miggo claim if his claim is counter to the testimony of 
witnesses, one cannot make use of a miggo claim if his 
claim is counter to his own admittance. Others explain 
that a miggo claim is effective only to maintain posses- 
sion for the one using it, not to enable one to remove 
property from the possession of others, so the miggo 
claim would not be effective to remove the property 
from the previous owner (Ri Migash; Ramah; Rivam, cited 
by Tosafot). The Rashba (Responsa of the Rashba 11:393) 
notes that the issue of whether or not a miggo claim is 
effective to enable one to remove property from the pos- 
session of others is the subject of a dispute among the 
commentaries. The Ramban explains that the bill of sale 
had not yet been ratified. Rav Yosef therefore states that 
since the one in possession of it concedes that it is not 
valid, it cannot be ratified, and therefore is tantamount 
o a worthless shard. 


The halakha is in accordance with the opinion of 
Rabba - 7na mma xoan: The Rashbam explains that 
Rav Idi bar Avin was uncertain as to the correct ruling. He 
herefore rules that the property should remain where 
it is in each case. The Rosh concurs with this opinion. 
Another explanation is that a miggo claim is effective 
only to maintain possession for the one using it (Josafot; 
Ri Migash). 


And this is the document — xww Km: The creditor gave 
he promissory note to the guarantor for the purpose 
of collecting from the debtor (Rashbam). Some early 
commentaries understand that the creditor wrote in 
he promissory note: | received payment, and | transfer 
o the guarantor my right to collect. Otherwise, the debt 
o the guarantor would have the status of a loan by 
oral agreement (Rashba). Alternatively, without it being 
expressly noted that the creditor received payment, the 
promissory note itself would not be sufficient evidence 
that the guarantor had paid the debt (Rabbeinu Yona). 
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You later borrowed the money — WYADİK AII: 
If Reuven produces a promissory note stating tha 
Shimon borrowed money from him, and Shimon claims 
that he repaid the loan, and Reuven concedes that i 
had been repaid but claims that he granted the debtor 
a second loan, since Reuven concedes that the deb 
in the promissory note had been repaid, he may no 
use it to collect the second debt. By contrast, if Reuven 
claims that he returned the money given as repaymen 
because the currency was somewhat unusable, then 
the promissory note is still in effect, and it may be used 
for collection (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 14:8; Shulhan Arukh, Hoshen Mishpat 57:2). 


NOTES 


The land as collateral - miawan Ky: This refers 
to a mortgage according to "the custom in Sura, a city 
in Babylonia. This was an arrangement whereby the 
creditor held the debtor's land and consumed its pro- 
duce for a period of time as gradual repayment of the 
loan.When the produce consumed equaled the amount 
of the debt, the creditor would return the land to the 
debtor (Rashbam). 


Perek III 
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One who comes to collect from the property of 
orphans — Owain» »D>37 yp xan: One may not col- 
lect a debt from heirs, regardless of whether they are 
minors or adults, unless he takes an oath in the manner 
of a Torah-mandated oath. If he collected without tak- 
ing an oath, he is ostracized by the court until he takes 
the oath. This is the halakha only if there is uncertainty 
as to whether the debt might have been paid by the 
deceased. But if the debtor had died before the loan 
was due, or if he admitted at the time of his death to 
still owing the money, or if the court had ostracized him 
in an attempt to force repayment and he died in a state 
of ostracism, one may collect from the heirs without 
taking an oath (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 14:1; Shulhan Arukh, Hoshen Mishpat 10811, 17). 


| will suppress the document of the collateral — 
labea] aww mwas: If one had an orphan’s prop- 
erty in his possession for many years and claims that 
it was collateral for a debt owed him by the orphan's 
ather, he is deemed credible, since if he desired, he 
could have claimed that the property was his. He can 
collect the debt from the enhancement of the prop- 
erty, and afterward return the property itself. Some 
imit this to the enhancement that accrued until the 
court case (Sma). But if there had been a rumor that 
he property belonged to the orphan, his claim is not 
accepted. According to the Shakh, this is the halakha 
even if the rumor was generated after he had possessed 
he property for three years. In that case, he must return 
o the orphans the property and any produce that he 
consumed, and he can litigate with them when they 
reach adulthood, in accordance with the opinion of 
Abaye (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
14:8; Shulhan Arukh, Hoshen Mishpat 149:21). 
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The Gemara notes: And this matter applies only in a case where 

the guarantor says to the debtor: You later borrowed the money" 

from me after you had repaid me. But if the guarantor said to the 

debtor: I returned to you the money that you had repaid me 

because of the fact that the coins were worn out or overly reddish, 
i.e. discolored, and would not be easily accepted as currency, then 

the lien of the document is still in effect. The debt to the guaran- 
tor had not actually been repaid, and the documentis still in effect. 
In that case, the guarantor collects from the debtor. 


The Gemara relates: A rumor emerged concerning Rava bar 
Sharshom that he was profiting from land belonging to orphans. 
Abaye said to him: Tell me, my friend, concerning the incident 
itself, how is it that this rumor was generated? Rava bar Sharshom 
said to him: I was holding on to the land as collateral’ from the 
father of the orphans, and I had 


other money with him," i.e., he owed me money for a different 
reason, for which I had no collateral, and I profited from the land 
for the duration of the years of the collateral.’ 


I then said to myself: If I return the land to the orphans now 
that the years of collateral have finished, and I say that I have 
other money with your late father, I will not be able to collect it, 
as the Sages say that one who comes to collect’ a debt from 
the property of orphans" can collect only by means of an oath, 
and I do not wish to take an oath. Rather than do that, I will 
suppress the document detailing the terms of the collateral, ™ 
and profit from the land up to the measure of the money that 
their father owed me. This is legitimate, since if I so desire I can 
say: It is purchased, and that is why it is in my possession, and 
I would have been deemed credible, as I profited from the land 
for the years necessary to establish the presumption of ownership, 
so when I say that I have money with you, I am also deemed 
credible. 


NOTES 
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Other money with him — maa Ym at: The majority of the 
commentaries understand that Rava bar Sharshom had a docu- 
ment attesting to the debt owed to him by the orphans’ father 
(Rashbam). Some have a variant text of the Gemara that states 
this explicitly (Ri Migash). Other commentaries understand that 
he did not have a document (Rid). 


And | profited from the land for the years of collateral — anbox) 
NMN W: There are several opinions as to when and for how 
long he profited from the land. The Ramah presents three possi- 
bilities: One is that he profited from the land for three years during 
the father’s lifetime. This is also the opinion of the Rashbam and 
Rabbeinu Yona. The second is that he profited from the land for 
three years after the father’s death, and there were no witnesses 
as to ownership by the father or the orphans (see Ri Migash and 
Rambam). The third is that he did not profit from the land for 


enough time to establish the presumption of ownership, but 
the orphans did not have presumptive ownership either. The 
Ramah maintains that this third opinion is the most compelling 
reading of the Gemara, although all three are correct in terms 
of the halakha. 


One who comes to collect — pip) xa: While it is clear from the 
continuation of the Gemara that he would not have been able to 
collect from the orphans so long as they were minors even if he 
were to take an oath, Rava bar Sharshom would not have acted 
as he did just to avoid a delay in receiving payment, but only to 
avoid having to take an oath (Tosafot). 


| will suppress the document of the collateral — aww TEID 
maw: He decided to suppress the document, because if it 
were known that he had occupied the field as collateral, he would 
no longer be able to claim that he purchased it (Josafot). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


myn xb npa nappy cd ox 
KYNT Kop aby KIK NTT TON 
ambi mri bt wos LOT ON 
ST KPT UAW A HED) 


PAV DIV PAX I PK AT VII 
NON ON PAN TZ PN IND 
NIN TAIN NAR NTT} BB RID? 
aap yd tix 710 av KIIP 

OPS IDM 31 TAPIK Ov 


KITA bot p99 stay): sox 
DIKY KIT MEN MAT TY NID 
TAP MP [NOX NIT bins DIX voy 
NIT MONT TANP NTT PNT 2719 
STP NT I NYDN? IT aR HBL 

MON 


Abaye said to Rava bar Sharshom: Your reasoning is incorrect. You 
would not have been able to say:" It is purchased, and that is why 
it is in my possession, as there is publicity concerning it that it is 
land of orphans. Therefore, you are unable to collect your debt 
based on the fact that you could have made a more advantageous 
claim [miggo]. Rather, return the land to the orphans now, and 
when the orphans become adults, then litigate with them, as you 
have no other option. 


The Gemara relates: A relative of Rav Idi bar Avin’ died and left 
a date tree as an inheritance. Another relative took possession of 
the tree, claiming to be a closer relative than Rav Idi bar Avin. Rav 
Idi bar Avin said: I am closer" in relation to the deceased than he, 
and that man said:" I am closer in relation to the deceased than 
Rav Idi bar Avin. Ultimately, the other man admitted" to Rav Idi 
bar Avin that, in fact, Rav Idi was closer in relation to the deceased. 
Rav Hisda established the date tree in the possession of Rav Idi 
bar Avin. 


Rav Idi bar Avin said to Rav Hisda: The value of the produce that 
he consumed unlawfully from that day when he took possession 
of the tree until now should be returned to me. Rav Hisda said: Is 
this he about whom people say: He is a great man? On whom 
is the Master basing his claim to receive the value of the produce? 
On this other relative. But he was saying until this point: I am 
closer" in relation to the deceased than he. Therefore, you have 
ownership of the tree only from the time of his admission, and not 
from when he took possession of the tree. The Gemara comments: 
Abaye and Rava do not hold in accordance with this opinion of 
Rav Hisda, 


NOTES 
Tam in his Sefer HaYashar. There is a variant text cited in Tosafot 


You would not have been able to say — Max my2 xb: There are 
two primary ways to explain this claim. The first is that Rava bar 
Sharshom would have been deemed credible had he said that he 
purchased the field, as he did profit from the land for the requisite 
number of years for establishing the presumption of ownership 
without any protest being lodged. But he would not have been 
brazen enough to make such a claim, as there was a rumor that 
the field belonged to the orphans. Therefore, he did not have a 
miggo claim (Tosafot; Ra‘avad). The second way to understand this 
claim is based on the understanding that the function of lodging 
a protest is to make the possessor aware that he must preserve 
the documentation proving his ownership, as a challenge may 
later arise. Although there was no explicit protest lodged in this 
case, the rumor that it belongs to the orphans serves the same 
purpose, and under such circumstances, he cannot claim owner- 
ship without a document (Rabbeinu Hananel, cited by Ramban; 
see Rav Hai Gaon). 


And that man said — 12% x124 KITT: Since neither has any 
proof of ownership, the applicable ruling i is: Whoever is stronger 
prevails. Consequently, the other person took possession of the 
date tree (Rashbam). 


Ultimately the other man admitted - »tix aid: The Rashbam 
explains that the other relative admitted that Rav Idi bar Avin was 
the closer relative, in accordance with the standard version of the 
text of the Gemara. This explanation is also adopted by Rabbeinu 


that records that he conceded his rights to the tree in deference 
to Rav Idi bar Avin without admitting that Rav Idi bar Avin was 
a closer relative. 

According to the version of the text before Rabbeinu Hananel, 
cited in Tosafot, Rav Idi bar Avin brought witnesses that he was 
a relative, while the other person produced no evidence of his 
status. Rav Hisda therefore awarded the tree to Rav Idi bar Avin. 
Many early commentaries accept this version (Rabbeinu Yona). 


But he was saying, | am closer — °9¥ NID IPO KINI WNP XT: 
While it is true that he now admits that the tree belongs to Rav 
di bar Avin, since the court is relying only on his word to give the 
ree to Rav Idi bar Avin, the judges cannot say definitively that he 
owes payment for the produce he consumed (Rabbeinu Gershom 
eor HaGola). Some explain that by volunteering this admission, 
it is as if he is giving the tree to Rav Idi bar Avin as a gift only from 
his moment on (Rashbam). Others explain that as the tree was 
awarded to Rav Idi bar Avin based solely on the other person's 
admission, and there is also no evidence that he consumed the 
produce other than his own admission, he has a miggo claim 
with regard to the produce, as he could have claimed that he did 
not consume the produce at all. Others explain Rav Hisda’s ruling 
differently: He did not exempt the other person from payment. 
Rather, he deemed him credible with regard to the amount that 
he consumed (Ri Migash; see Rabbeinu Tam). 


PERSONALITIES 

Rav Idi bar Avin — pax 72 27: Rav Idi bar Avin was 
a third- and fourth-generation Babylonian amora. It is 
related that Rav Idi’s father, Rav Avin the carpenter, was 
especially punctilious to observe the mitzva of lighting 
the Sabbath candles, a practice that led Rav Huna to 
predict that his sons would become eminent scholars 
(see Shabbat 23b). Indeed, his sons were Rav Hiyya bar 
Avin and Rav Idi bar Avin. 


HALAKHA 


I am closer — +99 KID XIX: If one took possession 
of a field based on the presumption that he was the 
rightful heir, and he consumed its produce, and then 
another brought witnesses that he was fit to inherit the 
deceased and the first one did not have witnesses as to 
his status (see Rabbeinu Hananel), or if it became clear 
that the other was more closely related to the deceased, 
the court removes the field from the one in possession 
of it and awards it to the other. In addition, the erstwhile 
possessor must reimburse the other for all produce 
that he had consumed. This is the halakha even if the 
court's knowledge of his consumption is based solely 
on his admittance. It is also the halakha even in a case 
where he had possessed the field for the years neces- 
sary to establish the presumption of ownership) Sma; 
see Shakh). This is in accordance with the opinions of 
Abaye and Rava (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 15:3; Shulhan Arukh, Hoshen Mishpat 139:4). 
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as they hold that once it is so that the other relative admitted that 
he is not a closer relative, he admitted" that he never had any right 
to the produce of the tree. Therefore, by his own admission, he is 
liable to reimburse Rav Idi bar Avin. 


§) There was an incident where two people dispute the ownership 
of land. This one says: The land belonged to my ancestors and 
I inherited it from them, and that one says: The land belonged 
to my ancestors and I inherited it from them. This one brings 
witnesses that the land belonged to his ancestors, and that one 
brings witnesses that he worked and profited from the land for the 
years necessary for establishing the presumption of ownership. 


Rav Hisda said: The one who is in possession of the land is deemed 

credible due to the legal principle that if one would have been 

deemed credible had he stated one claim but instead stated another 
claim that accomplishes the same result, he has credibility, because 

why would he lie" and state this claim? If he wants to lie, he could 

have said to him: I purchased it from you and I worked and prof- 
ited from it for the years necessary for establishing the presump- 
tion of ownership. Abaye and Rava do not hold in accordance with 

this opinion of Rav Hisda, because they hold that we do not 

say that the principle of: Why would I lie, applies in a case where 

there are witnesses contradicting the claim he is stating, and in 
this case, witnesses testify that it belonged to the ancestors of the 

other claimant. 


There was a certain person who said to another: What do you 
want with this land of mine? The possessor said to him in response: 
I purchased it from you and I worked and profited from it for the 
years necessary for establishing the presumption of ownership. He 
then went and brought witnesses that he had profited from the 
land for two years, but he was unable to bring witnesses to testify 
about a third year. Rav Nahman said: The land reverts back to the 
prior owner, and payment for the produce consumed during those 
two years reverts" to the prior owner. Since the possessor was 
unable to substantiate his claim to the land, the assumption is that 
he consumed the produce unlawfully. 


NOTES 


Once it is so that he admitted, he admitted — »tix »tix7 V2: 
Since he admitted that the tree had been in his possession 
unlawfully all along, he is required to pay for the produce that 
he consumed (Rashbam). According to Rabbeinu Hananel’s ver- 
sion of the text, since he admitted to consuming the produce, 
and there is now testimony that Rav Idi bar Avin is the closer 
relative, he is liable to pay for the produce. This is due to the fact 


The land reverts and payment for the produce reverts — X117 
IPATTI NYA: If one claimed to have profited from land for 
the three years necessary for establishing the presumption of 
ownership but was able to produce witnesses for only two of 
the years, he must return the land and reimburse the owner for 
the produce consumed during the two years for which there 
are witnesses. Despite the fact that he admits to consuming the 


HALAKHA 


that Abaye and Rava hold that when there is testimony to the 
contrary, one cannot apply the principle of: Why would | lie. 


Why would he lie - sped b ma: If he were to claim that he 
purchased the field, he would have presumptive ownership. 
Therefore, when he claims that it belonged to his ancestors, he 
is also deemed credible (Rashbam). 


produce of the third year, he is not liable to reimburse the owner 
for it. The reason for this is that if the court accepts his statement 
that he profited from the land for that year as well, they would 
need to award him the land and not require reimbursement for 
any produce (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 16:6; 
Shulhan Arukh, Hoshen Mishpat 145:3). 
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| entered to consume its produce — Ty nia): This ruling by 
Rav Zevid does not refer to the case of Rav Nahman, where the 
one occupying the land had already stated a different claim. It 
teaches that one is deemed credible if he initially claimed that 
he entered the land in order to consume its produce (Rashbam; 
Ramban, citing Rabbeinu Hananel). Similarly, the Ri Migash 
writes that if one initially claimed that he purchased the field 
and later claimed that he entered the land in order to consume 
its produce, he is not deemed credible, as he is contradicting 


his earlier claim. 


Sickle and rope [tovelaya] - sim Khan: Rabbeinu Hananel, 
cited in Shita Mekubbetzet, explains hat tovelaya refers to a rope 
used to enable one to climb a date tree. Others understand it to 
mean a basket that is used to collect the dates being picked at 
the top of the tree (Rabbeinu Gershom Meor HaGola). A third 
interpretation is that it refers to a cloth placed on the ground to 
catch the dates as they are picked. All three interpretations are 


cited in the Arukh. 
Cull [igderei] 


cut down (see Tosafot and Ritva). 


The land as well — 33 xx: There are those who interpret this 


— ITV: The Rif and other early commentaries 
have the reading igezerei, meaning to cut down the tree. Other 
commentaries have our text, igederei, meaning to cull. They claim 
that it if he said that he was going to cut down the tree, he would 
not be deemed credible, as people do not sell date trees to be 


Rav Zevid said: If initially, when questioned by the other, the one 
occupying the land claimed and said: I entered the land to con- 
sume its produce" that I had purchased, he is deemed credible. 
After all, didn’t Rav Yehuda say: This one who is holding a sickle 
and rope [vetovelaya]" and says: I will go cull [igderei]" the dates 
from the date tree of so-and-so who sold it to me, is deemed 
credible that he has the right to do so? Apparently, a person is 
not so brazen" that he would cull the dates of a date tree that is 
not his. Here too, in the case discussed by Rav Zevid, a person 
is not so brazen as to consume produce that is not his. 


The Gemara asks: If that is so, that the assumption is that he 
would not lie, let one be deemed credible with regard to the land 
as well." The Gemara answers: In terms of the land, we say to him: 
Show your bill of sale if you indeed purchased it. The Gemara 
challenges: If that is so, then in terms of the produce as well, let 
him be deemed credible only if he can produce documentation of 
his claim. The Gemara explains: It is not common for people to 
write documents to establish the right to consume produce alone, 
and one can therefore claim to have consumed the produce based 
on an oral agreement. 


There was a certain person who said to another: What do you 
want with this land of mine? The possessor said to him in response: 
I purchased it from you and I worked and profited from it for 
the years necessary for establishing the presumption of ownership. 
He then brought one witness who testified that he profited from 
the land for the necessary three years. The Rabbis who were study- 
ing before Abaye maintained that it made sense to say that the 
principle in this case is the same as that in the case of the piece of 
cast metal [naskha]' adjudicated by Rabbi Abba." 


The Gemara now presents that case: As there was a certain man 
who snatched a piece of cast metal from another. The one from 
whom it was taken came before Rabbi Ami while Rabbi Abba 
was sitting before him, and he brought one witness who testified 
that it was, in fact, snatched from him. The one who snatched it 
said to him: Yes, it is true that I snatched it, but I merely snatched 
that which was mine. Rabbi Ami said: 


NOTES 


true that one would not be so brazen as to consume produce 
to which he has no right, the fact that one profited from land 
should serve as proof that the land is his (Rashbam; see Ram- 
ban). Other commentaries reject this interpretation, as this logic 
relates only to produce that had already been consumed but 
would not enable one to consume more in the future, and giving 
him the field is tantamount to giving him the future produce. 
Therefore, they interpret the question in the following manner: 
In a case where he claims ownership of the field, why isn’t he 
deemed credible with respect to the produce that he already 
consumed? 


Is the same as the piece of cast metal adjudicated by Rabbi 
Abba — XX +377 X20) 1971: The Rashbam offers two explana- 
tions for this statement of the Gemara. One is that there is really 
no innate comparison between these two halakhot. They are 
compared only due to their superficial similarity, i.e., that in both 
cases the testimony of a lone witness causes someone to pay. His 
other explanation suggests that the comparison relates to the 
produce that was consumed rather than to the ownership of 
the field itself, as the situation of the produce is similar to that of 
the piece of metal, as the possessor pays for the produce because 
of the testimony of the lone witness. According to Josafot, the 
comparison must be referring to the produce, and the point 
of the comparison is that in both cases the person is liable 
to pay because his potential miggo claim is contradicted by a 
lone witness. 


question in accordance with its straightforward meaning: If it is 


HALAKHA 


| entered to consume its produce — Ty nish: If one 
gathered the produce of another's field and brought it 
into his own property (Sma; see Netivot HaMishpat), and 
claims that he purchased the produce, whereas the owner 
of the field claims that the gatherer stole the produce, 
even if there are witnesses to the gathering of the pro- 
duce, the gatherer is deemed credible that he purchased 
the produce. He must take an oath of inducement (Ram- 
bam Sefer Mishpatim, Hilkhot Toen VeNitan 9:6; Shulhan 
Arukh, Hoshen Mishpat 137:1). 


A person is not so brazen — wy» Psr xb: If one says: | 
am going to gather the produce of so-and-so's tree, which 
he sold to me, the court does not prevent him from gath- 
ering the produce, unless the owner challenges his claim. 
According to the Ramah, this is the halakha only where 
he stated this publicly, whereas according to Rabbeinu 
Hizkiyya it refers to where he says it privately as well (Tur). 
But if one says: | am going to cut down so-and-so’ tree, 
he court prevents him from doing so. This is not in accor- 
dance with the Rambam’s interpretation of the Gemara 
Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 9:6, and 
Ra‘avad and Maggid Mishne there; Shulhan Arukh, Hoshen 
Mishpat 137:2-3). 


The piece of cast metal adjudicated by Rabbi Abba - 
NAN 277 XDI: If one witness observed someone snatch- 
ing a piece of silver from another, and the one who 

snatched it admitted that he did so but claims that it was 

actually his, he is subject to the halakha of one who is lia- 
ble to take an oath but is unable to do so, and he is liable 

to pay, in accordance with the opinion of Rabbi Abba on 

34a (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 4:14 

and Sefer Mishpatim, Hilkhot Toen VeNitan 4:8; Shulhan 

Arukh, Hoshen Mishpat 75:13, 364:3—-4). 


LANGUAGE 


Piece of cast metal [naskha] - x39): The root of this 
term is nun, samekh, khaf, which is equivalent to the root 
nun, tav, khaf, which means to melt, from which the word 
matekhet, meaning metal, is derived. It refers to a block of 
metal without a particular form, as opposed to metal that 
has been fashioned into jewelry, coins, or implements. 
The Sages tend to use this word to refer to pieces of pre- 
cious metals such as gold and silver. 
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How should judges judge — »37 M1213 297: The 
Rashbam explains that if there were two witnesses to his 
snatching the piece of metal, he would have to pay as a 
robber. If there were no witnesses, he would be able to 
claim that it was his, and he would be deemed credible 
based on a miggo claim, as he could have denied having 
snatched it. Had he not admitted to snatching it and 
one witness testified that he snatched it, he could have 
refuted the witness by taking an oath. In this case, none 
of these options were available. 


To take an oath didn’t he say - va x7 pyanw: Accord- 
ing to the standard text of the Gemara, “the Gemara adds 
hat the one who snatches the metal is like a robber. 
The Rashbam explains this to mean that based on the 
uncontested testimony of the witness he is disqualified 
rom taking an oath, just as a robber is disqualified. The 
majority of the commentaries point out that this conclud- 
ing phrase is essentially superfluous, and the essentia 
point is that he is unable to take the required oath to 
refute the witness, since he concedes that he snatched 
he piece of metal (Rabbeinu Hananel; Josafot; Rid), and 
here is in fact a variant reading of the text that omits this 
phrase (see Rabbeinu Yona and Ritva). Rabbeinu Hanane 
offers the following explanation for the statement tha 
he is like a robber: Just as two witnesses would cause 
him to be deemed a robber and render him liable to 
return the piece of metal, one witness renders him liable 
o take an oath. 


One who is liable to take an oath who is unable to 
take an oath — yaw bi» ivg maw anima: Ostensibly, 
he one who snatched the metal should be deemed cred- 
ible to take an oath that the piece of metal was his, based 
ona miggo claim, as, if he were to have taken an oath that 
he did not snatch it, he would have been deemed cred- 
ible. Rabbeinu Yitzhak explains that this is not a legitimate 
miggo claim, because the alternative claim would have 
entailed taking a false oath. The Rivam, cited in Tosafot, 
explains that if there is one witness who testifies against 
he litigant, the litigant becomes liable to pay. The Torah 
offers another method by which to fulfill his obligation, 
by taking an oath that he is exempt. If he does not take 
he oath, he remains with his monetary obligation. 


To one witness and to two years — yw mnt K TID 3: 

The key distinction is the number of years of profiting 
about which the witness testifies. Were there to have 
been two witnesses to two years of profiting, the pos- 
sessor would have had to pay for the produce. Therefore, 
in the corresponding case of one witness, the possessor 
is liable to take an oath to exempt himself from payment. 
Since he is unable to take the oath, he must pay. This does 
not apply when the lone witness testifies that there were 
three years of profiting. 
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How should judges judge" for this judgment? There are reasons 
not to implement all potential rulings. Ifthey were to order the one 
who snatched the metal to pay for it, that would not be the correct 
ruling, because there are not two witnesses who saw him snatch 
it, and the court does not force payment based on the testimony 
of one witness. If they were to accept his claim and exempt him 
entirely, that would not be the correct ruling, because there is one 
witness who testified against him. If they were to order him to take 
an oath, which is the usual response to counter the testimony 
of one witness, didn’t he say" that he did in fact snatch it, and 
since he said that he snatched it and there is no proof that it is 
his, he is like a robber, and the court does not allow a robber to 
take an oath. 


Rabbi Abba said to them: He is one who is liable to take an oath 
who is unable to take an oath," and anyone who is liable to take 
an oath who is unable to take an oath is liable to pay. The Rabbis 
who were studying before Abaye thought that the case of the wit- 
ness to the years of profiting and Rabbi Abba’s case are similar, in 
that since the possessor is unable to take an oath to refute the 
witness, as he concedes that he profited from the land for those 
years, he should have to pay for his consumption of the produce. 


Abaye said to these Rabbis: Are these two cases comparable? 
There, in Rabbi Abba’s case, the witness is coming to undermine 
the position of the one who snatched the metal. This can be seen 
from the fact that when it would be the case that another witness 
comes to court and testifies with the first witness, we would take 
away the piece of metal from the one who snatched it. By contrast, 
here, in the case of the individual who brought one witness to 
attest to his profiting from the land, the witness is coming to sup- 
port" the possessor. This can be seen from the fact that when 
another witness would come to court and testify with the first 
witness, we would establish the land in his possession. Therefore, 
the testimony of the one witness does not render the one who 
profited from the land liable to take an oath. 


Rather, if this case of Rabbi Abba is comparable to a case such 
as this, it is comparable to a case where there is one witness and 
he testifies to someone’s profiting from land for two years," and 
the comparison is in terms of payment for the produce that he 
consumed. In terms of the consumption of the produce, two wit- 
nesses would have rendered the possessor liable to pay, as con- 
sumption of the produce for only two years does not establish the 
presumption of ownership. Therefore, one witness renders him 
liable to take an oath. Since he himself claimed that he profited 
from the land as the witness testified, he cannot take an oath to 
contest the testimony. Therefore, he would have to pay for the 
produce. 


Here he is coming to support — ‘NX xP yd a7: If Reuven 
profited from a field, consuming its produce, and Shimon claimed 
that Reuven stole it from him, and Reuven replied that he had 
purchased the field and profited from it for the years necessary 
for establishing the presumption of ownership but was unable 


HALAKHA 


an oath of inducement that he neither sold nor gave the field 
to the possessor, and he is given the field. Reuven takes an oath 
that he does not owe Shimon anything for the produce, and he 
is exempt from payment (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 16:5; Shulhan Arukh, Hoshen Mishpat 145:3). 


to bring two witnesses to substantiate his claim, Shimon takes 
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Q The Gemara relates: There was a certain boat that two people 
were quarreling" about with regard to its ownership." This one 
said: It is mine, and that one also said: It is mine. One of them 
came to court and said: Seize it" until I am able to bring wit- 
nesses that it is mine. The Gemara asks: In such a case, do we 
seize it or do we not seize it? Rav Huna said: We seize it. Rav 
Yehuda said: We do not seize it, as there is no cause for the court 
to intervene. 


The court seized the boat. The one who requested of the court 
to seize it went to seek witnesses, but did not find witnesses. 
He then said to the court: Release the boat, and whoever is 
stronger prevails," as this is the ruling in a case where there is 
neither evidence nor presumptive ownership for either litigant. 
The Gemara asks: In such a case, do we release it or do we not 
release it? Rav Yehuda said: We do not release it. Rav Pappa 
said: We release it. The Gemara concludes: And the halakha 
is that we do not seize’ property in a case where ownership is 
uncertain, and where it was seized, we do not release it." 


There was an incident where two people dispute the ownership 
of property. This one says: It belonged to my ancestors" and I 
inherited it from them, and that one says: It belonged to my 
ancestors and I inherited it from them. There was neither evidence 
nor presumptive ownership for either litigant. Rav Nahman said: 
Whoever is stronger prevails.” The Gemara asks: And in what 
way is this case different from the case where two people produce 
two deeds of sale or gift for the same field that are issued on 
one day, 


Were quarreling — 


1833 71: This refers to a case where the 


NOTES 


they have no right to relinquish it without being certain that the 


property is not in the possession of either litigant. It might be 
in the public domain or in the possession of a third party (Rash- 


he burden of proof would rest upon the claimant (Ramah). 


Seize it — mD: He requested that the court seize the boat 
because he was concerned that the other litigant might seize it 
and sell it. The Rashbam writes that he was concerned that the 
boat might be lost, but not that the other litigant would seize 
it, as seizing the boat after the dispute had reached the court 
would be to no effect. 


And the halakha is that we do not seize - j»D5n xb NDIN: 
Some commentaries explain that this means that the court does 
not seize property based on the request of one litigant, but if 
both request it, they do (Ritva). The Ramah explains that even if 
hey both request it, the court does not seize it ab initio. If they 
did seize it, whether based on the request of one or both of the 
itigants, they do not release it. The Rambam rules this way as 
well. The Ran cites an opinion, possibly building on the opinion 
of the Ritva, that if the court seized it without the consent of 
both litigants, they do release it, as this seizure is treated like 
a clearly mistaken ruling that is null and void. The Ran rejects 
his opinion. 


We do not release it — j27791 xb: Once property that may 


bam). Were it to have been in the possession of one of them, 


belong to a particular person is in the jurisdiction of the court, 


one acquiring it is the rightful owner (Rashbam). 


Belonged to my ancestors — ‘nia by: There are those who 
hold that this is a universal halakha, applying to all cases where 
property is disputed and neither litigant has presumptive pos- 
session or evidence (Rashbam). Others hold that this applies 
only to land (Rabbeinu Barukh). 


Whoever is stronger prevails — 133 pox bs: Strength can 
be demonstrated either by providing proof of some sort, or by 
physically seizing the property (Rashbam). The Rosh writes that 
there was a rabbinic ordinance that the first to prevail shall be 
the owner, and the other cannot then seize the property from 
him. This was instituted to prevent endless strife over it. There 
is also reason to assume that this ruling will likely yield a just 
outcome, as the rightful owner would probably go to greater 
lengths to possess his property. The Ramah explains that the 
ordinance is meant to avoid the need for the court to trouble 
itself endlessly. He also holds that the losing party may demand 
an oath of inducement from the victor. Other early commentar- 
ies hold that the principle: Whoever is stronger prevails, is not 
a ruling at all. Rather, the court removes itself from the dispute 
and the two litigants fight among themselves. Since there is no 
ruling by the court, the loser may seize the property from the 
initial victor, and this process may repeat itself indefinitely (Shita 
Mekubbetzet; see Rashbam on 35a). 
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Acertain boat that two people were quarreling about its 
ownership — 192 aby IPA NITIN NITI: If two people 
claim exclusive ownership ofa certain property, and neither 
has possession of it, and one of them requests of the court 
that they seize it, the request is not accepted. If the court 
did seize the property, either due to error on their part, or 
due to mutual consent of the parties, the court does not 
release it unless one litigant proves his claim, or both parties 
consent to its release (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 10:6; Shulhan Arukh, Hoshen Mishpat 139:3). 


Whoever is stronger prevails - 523 aot be: Iftwo people 
both claimed ownership of a certain field, each stating that 
it had belonged to his ancestors, and neither or both of 
them had evidence to substantiate their claims, whoever 
is stronger prevails, and he takes possession of the field. If 
a third person takes the field from them without proof or 
claim to the field (Sma), the court removes him from the 
field (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 15:4; 
Shulhan Arukh, Hoshen Mishpat 139:1, 146:22). 
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Discretion [shudda] — “71: The early commentaries were 
divided over the halakhic ramifications of this term as well as 
over its meaning. According to Rashi, the word shudda comes 
rom the root shin, dalet, alef, meaning to throw, and the halakha 
is that the judge should, so to speak, throw the case to the one 
he feels has a better claim, even if there is no evidence. Tosafot 
claim it is a shortened form of shohada, meaning a bribe, with 
he guttural het swallowed, as was common in the case of those 
who lived in Babylonia. According to this understanding, the 
meaning would be an act performed without any reason, as 
hough the judges were bribed to render a decision on behalf 
of someone. Support for this second interpretation is the paral- 
el term found in the Jerusalem Talmud (Ketubot 10:5) in the 
name of Shmuel, shohada dedayanei, meaning the bribe of 
he judges. 


HALAKHA 

Discretion of the judges — 39771 KTW: In the event that a 
certain field was sold or given as a gift, and there were two 
conflicting deeds relating to this transaction, both issued on 
the same day, if the deeds note the time of the transaction, in a 
location where that is the common practice, the earlier deed is 
effective. This is the halakha despite the fact that it is unknown 
which deed was given first (Maggid Mishne). If the local practice 
was not to record the time, or the times were identical, the 
judges award the field to the one whom the judges regard as 
more likely to be the rightful recipient of the gift or sale, based 
on their evaluation of the intent of the seller or giver. This is in 
accordance with Rashi's interpretation of the concept of discre- 
ion of the judges (Sma). Others explain that the judges may 
award the field as they see fit (see Shakh and Beur HaGra). All of 
his is in accordance with the opinion of Shmuel, whose opinion 
is accepted in monetary matters in his disputes with Rav. The 
Rema cites an opinion that only expert judges may rule based 
on discretion. In addition, according to this opinion, such a rul- 
ing is utilized only with regard to real estate (Rabbeinu Hananel). 
Tosafot and others hold that it is utilized also with regard to 
movable property, provided that neither litigant has possession 
of the item (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 5:6; 
Shulhan Arukh, Hoshen Mishpat 240:3). 


One who exchanges a cow for a donkey, etc. - 115 onan 
"31 Wana: If one exchanged a cow for a donkey, and the cow 
gave birth, or alternatively, if one sold his Canaanite maidservant 
and she gave birth, and the buyer claims that the birth took 
place after the transaction had occurred, and he therefore owns 
the offspring, while the seller claims that the birth took place, 
or at least may have taken place, before the transaction had 
occurred, and he therefore owns the offspring, the buyer must 
prove his claim in order to take possession of the offspring. If the 
buyer does not produce proof, and the seller states a definite 
claim that it is rightfully his, then the seller takes an oath and is 
awarded the offspring. But if the seller states an uncertain claim 
o the offspring, they divide the value of the offspring (Maggid 
Mishne; see Sma). There is a distinction between the cases in 
erms of the oath taken by the seller when he states a certain 
claim. In the case of the calf, the oath is by Torah law and he must 
hold a Torah scroll. In the case of the maidservant, the oath is 
by rabbinic law, as there are no oaths by Torah law concerning 
slaves or maidservants (Rambam Sefer Kinyan, Hilkhot Mekhira 
20:10; Shulhan Arukh, Hoshen Mishpat 223:1). 
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as Rav said: In that case, they should divide’ the property 
between them, and Shmuel said: It is decided based on the 
discretion [shudda]" of the judges." Why in the seemingly 
equivalent case ofa dispute where there is no evidence for either 
litigant did Rav Nahman rule that whoever is stronger prevails? 
The Gemara answers: There, in the case of the two deeds, it will 
not be possible for the court to clarify the matter" in the future, 
and therefore, the court issues a ruling according to the informa- 
tion they currently have. Here, in the case of Rav Nahman, it may 
be possible for the court to clarify the matter in the future, if 
one of the litigants was to bring witnesses supporting his claim. 


The Gemara asks: And in what way is this case different from 
that which we learned in a mishna (Bava Metzia 100a): With 
regard to one who exchanges a cow for a donkey™ and the cow 
calved, and similarly one who sells his Canaanite maidservant 
and she gave birth, and this one, i.e., the seller, says: She gave 
birth before I sold either the cow or maidservant, and the off- 
spring belongs to me; and that one, i.e., the buyer, says: She gave 
birth after I purchased her and the offspring belongs to me, the 
ruling is that they should divide the value of the newborn. In 
that case, the court is not able to clarify the matter, so they should 


rule that whoever is stronger prevails. 


xT ONT 


The Gemara answers: There, in the case of the exchange, for 


this one, i.e., the buyer, 


Rav said, in that case they should divide - pio WAX 31: 
The primary discussion of this dispute appears in tractate 
Ketubot (94a—b). There is an opinion there that explains that 
Rav holds in accordance with the opinion of Rabbi Meir, that 
signatory witnesses effect a transaction. Since both deeds 
were signed on the same date, both transactions take effect 
concurrently, at the close of that day. Therefore, the two 
itigants have equal claims and divide the property. Shmuel 
holds in accordance with the opinion of Rabbi Elazar, that 
witnesses to the transmission effect the transaction. Therefore, 
it is possible that one of the transactions took effect prior to 
he other, and only one of them is the rightful owner. There is 
an additional opinion in the Gemara there, that Rav also holds 
in accordance with the opinion of Rabbi Elazar. According to 
his opinion, the dispute between Rav and Shmuel stems 
rom a basic question: In a case of uncertainty, is it preferable 
o divide the property between the litigants, which, though 
equitable, is certainly not the accurate decision, or to some- 
how resolve the matter in favor of one litigant, which will be 
either fully accurate or fully inaccurate? This is connected with 
he dispute as to whether a ruling or a compromise is superior 
see Sanhedrin sb). 


Discretion of the judges — 13771 xW: Rashi and the Rash- 
bam, following Rabbeinu Gershom Meor HaGola, explain 
hat the judges evaluate the circumstantial evidence and 
rule accordingly. In this case, it means that they evaluate 
whom they find it more likely to be the intended recipient 
of the gift. Most early commentaries understand that the 
court has the discretion to award the gift to whomever they 
see fit, without an attempt to ascertain the intention of the 
giver (Rabbeinu Hananel; Tosafot; Rabbeinu Tam; Ramban; 
Rashba; Ritva; Maharam of Rothenburg), with the only limita- 
tion being that their decision may not be based on obtaining 
any sort of benefit from one of the litigants (Tosafot). 


NOTES 


There it will not be possible to clarify the matter - on7 
xo aby pnd xD: The Rashbam and the other early 
commentaries disagree as to whether there is a possibility of 
witnesses clarifying the uncertainty in the case of two deeds 
dated identically. The Rashbam holds that the matter cannot 
be clarified, as it is immaterial at which point of the day the 
deed was written. The other commentaries hold that the ear- 
ier deed is considered to be the effective one; therefore, wit- 
nesses could potentially clarify the matter. According to the 
Rashbam, the Gemara’s statement that the court is not able 
o clarify the matter is understood. To explain the approach 
of the other commentaries, Rabbeinu Yona suggests that the 
essential distinction is that in the case of the deeds, the court 
new who the relevant witnesses were and yet were unable 
o clarify the matter. Therefore, it is unlikely that the matter 
will be clarified later. In the case of Rav Nahman, it is entirely 
easible that witnesses will clarify who is in the right (Meiri). 


The underlying principle of the Gemara is that the court does 


not act if it later may become clear that their ruling was unjust, 
but rather holds off from rendering judgment until the matter 
is clarified. 


One who exchanges a cow for a donkey, etc. — 15 yoman 
"31 Vama: The transaction takes effect when the one acquir- 
ing the donkey performs an act of pulling, or when the money 
is given to purchase the maidservant, respectively. Since these 

acts occur not in the presence of the cow or the maidservant, 
it is uncertain whether the birth preceded the acquisition 

or not. The Rashbam and Rabbeinu Yona each explain the 

Gemara according to their respective approaches. According 

to the Rashbam, this is a matter that can be clarified, as wit- 
nesses can testify as to the precise time of birth. Rabbeinu 

Yona explains that it is possible that there are witnesses who 

are as of yet unknown to the court. 
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he has financial involvement [derara],"" and for that one, i.e., 
the seller, he has financial involvement. Since each of them has a 
definite claim to owning the offspring, as each of them owned the 
cow or maidservant at one point, it is reasonable for the court to 
divide the offspring between the two parties. By contrast, here, in 
the case of Rav Nahman, if it belongs to this Master it does not 
belong to that Master, and if it belongs to that Master it does not 
belong to this Master. Only one of the two litigants has any claim to 
the property, as it belonged either to the ancestors of this one or of 
that one. Therefore, a ruling to divide it would not be appropriate. 


The Sages of Neharde’a say: In a case where two parties disputed 
the ownership ofa certain property and the court ruled that whoever 
is stronger prevails, if one from the marketplace who had no 
claim came and took possession" of it, the court does not remove 
it from his possession,’ as Rabbi Hiyya teaches (Tosefta, Bava 
Kamma 10:14): A robber of the public, meaning a robber whose 
victim is unknown, is not called a robber. Since it is unclear whom 
he robbed, no one is able to demand payment. Here too, since it is 
unclear whose property it is, neither can demand that it be taken 
from the robber. 


Rav Ashi said in disagreement: Actually, he is called a robber, and 
the property is taken from him, and what is meant by: He is not 
called a robber? It means that the stolen item is not subject to being 
returned,” and consequently he is unable to fully atone, as he does 
not know whom to repay. 


§ The mishna teaches with regard to certain types of property that 
their presumptive ownership is established by use of a duration of 
three years from day to day. The Gemara comments: Rabbi Abba 
says: Nevertheless, there are cases where presumptive ownership 
is established immediately. For example, if the prior owner himself 
lifted" a basket of fruit from that field for the possessor," that imme- 
diately is sufficient to establish the presumption of ownership, and 
the prior owner can no longer lodge a protest. Rav Zevid says: But 
if the prior owner stated a claim and said: I brought him down" 
into my field solely to consume the produce," e.g., as a sharecropper, 
he is deemed credible. And that halakha, that the prior owner is 
deemed credible were he to state such a claim, applies only if he 
stated it within three years of when the other took possession, but 
after three years he is not deemed credible. 


Rav Ashi said to Rav Kahana: If in fact he did bring him down into 
the field solely to consume the produce, what was there for him to 
do to prevent the possessor from establishing the presumption of 
ownership? Rav Kahana said to him: He should have protested 
during the first three years and publicized that he had granted the 
possessor rights to the produce alone. 


If one from the marketplace came and took possession — 
PANN PW p2 INK Ka OK: If two people were disputing the 
ownership of a certain property, and the court ruled that who- 
ever is stronger prevails, then a third party who has no claim 
to the property has no right to take it. If he does so, the court 
removes it from his possession. He cannot achieve atonement 
unless he repays each of the litigants. The Shakh, based on Tosafot 
and Ramban, holds that once the court confiscates the property, 
the third party is not required to do any more to achieve atone- 
ment. These rulings are in accordance with the conclusion of the 
Gemara, which rules in accordance with the opinion of Rav Ashi 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 15:4; Shulhan 


Arukh, Hoshen Mishpat 139:2, 146:22). 


If the prior owner himself lifted a basket of fruit for the pos- 
Sessor — "POT NIY ADB VPN a 7 I: Under normal circum- 


HALAKHA 


stances, possession of a field for a duration of three years estab- 
lishes the presumption of ownership. But testimony that the prior 
owner placed a basket of fruit of this field on the shoulders of 
the possessor, or that the prior owner detached some of its fruit 
and gave it to him (Sma, citing Rambam and Tur) establishes the 
presumption of ownership immediately. The principle is that any 
action by which the prior owner demonstrates that he recog- 
nizes the possessor as the owner establishes the presumption of 
ownership (Rema, citing Rabbeinu Hananel). If the prior owner 
claimed that he had sold only the produce, but not the field itself, 
his claim is accepted, so long as it is within the first three years. 
When one sells the field for its produce, he needs to lodge a 
protest within the first three years to prevent the possessor from 
establishing the presumption of ownership. This is in accordance 
with the conclusion of the Gemara (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 11:9; Shulhan Arukh, Hoshen Mishpat 142:1). 
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Involvement [derara] - x177: The commentaries dispute 
the meaning of this legal term. Linguistically, some hold 
that it is similar to a term in Syriac meaning the subject 
of a dispute or a disputed matter. 


NOTES 


Financial involvement — X31937 X177: There are several 
ways to understand this term. One way is to say that both 
litigants clearly have a claim to possession of the cow or 
the maidservant, and by extension the offspring, one 
before the transaction and one after (Rashbam; Rabbeinu 
Gershom Meor HaGola; Rabbeinu Barukh). This aligns 
with the understanding of many early commentaries, 
who explain the term to mean that both litigants have 
a substantive basis for their claim (Rabbeinu Hananel; 
Ramban; Rashba; Ritva). Another way to explain the term 
is to say that it refers to a case where the uncertainty arises 
from the known facts of the case, independent of the 
claims of the litigants (Tosafot). Rashi explains elsewhere 
(Bava Metzia 2b) that it refers to monetary loss, meaning 
that each litigant stands to suffer a monetary loss if he 
does not receive what is rightfully his. This is in contrast 
to the case of Rav Nahman, where one of the litigants is 
clearly deceitful and has nothing to lose. 


Does not remove it from his possession — }X*¥ 41 px 
iT ANN: This one from the marketplace has no claim to 
the land, but claims that as the first two contradict each 
other, both of their claims may be false, and the land may 
be ownerless (Rashbam). 


That it is not subject to being returned — j=» Kw 
jawn: Some explain that according to Rav Ashi the case 
in the baraita is where one steals disputed property. Since 
he does not know to which litigant the property belongs, 
he is unable to return it. It is therefore comparable to one 
who cheats the public or steals public property; such 
a person is unable to repay what he stole (Rashbam; 
Ramah; Rabbeinu Yona). Others state that in such a case 
it would in fact be possible to return it, as he can return 
the property to the two disputants and have them resolve 
the matter themselves. Rather, the baraita is actually refer- 
ring to one who cheated the public by employing false 
weights and measures in his store over the course of time. 
Such a thief is unable to atone for his sin, as he does not 
know whom he must repay (Ramban; Rashba; Ritva). 


If the prior owner himself lifted, etc. - 17% ab 17 w 
13) PaA: The prior owner assisted the possessor in tak- 
ing a basket of fruit from the field (Rashbam; Rabbeinu 
Barukh). Since he performed a physical action and did 
not merely give advice, it is a compelling indication of 
the prior owner's acknowledgment of the possessor’s 
ownership (Ramah). Rabbeinu Hananel explains that the 
possessor brought a basket of produce to the prior owner 
as a gift. The prior owner's acceptance of the gift is tanta- 
mount to an admission that the possessor owns the field. 
Others suggest that the prior owner purchased a basket 
of produce from the possessor, thereby acknowledging 
the latter's ownership. 


| brought him down — vaqi: For instance, if an owner 
entered into an agreement with someone allowing him 
to consume the produce of the field for ten or twenty 
years (Rashbam). 


But if he stated a claim and said, | brought him down 
to consume the produce - YATT niva IYI YY ON: 

That is to say, the prior owner claimed that he made an 
arrangement with the possessor entitling him to con- 
sume the produce. Therefore, the fact that the prior owner 
assisted him is no longer tantamount to an admission 
that the possessor owns the field (Rashbam; Rabbeinu 

Gershom Meor HaGola). 
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The assumption that lodging a protest would be effective must be 

correct, since if you do not say so," then in the case of this mort- 
gage according to the custom in Sura, a city in Babylonia, in 

which is written: At the completion of these years this land will 

be released to its prior owner without any need for the prior owner 
to give money, ifthe creditor were to hide the mortgage document 

in his possession and say: This land is purchased and that is why 
it is in my possession, here is it also the case that he would be 

deemed credible? That cannot be, as is it reasonable that the Sages 

would institute a matter, such as this type of arrangement, that 
people can be led by it to suffer a loss? Rather, in the case of the 

mortgage the debtor should have protested, and by not protesting, 
he causes his own loss. Here, too, in the case of the field, the owner 
should have protested. 


§ Rav Yehuda says that Rav says: With regard to a Jew who comes 
to claim land due to having received it from a gentile, he is like a 
gentile in terms of which legal claims are available to him. Therefore, 
just as a gentile has the ability to establish the presumption of 
ownership only by means ofa document," so too, a Jew who comes 
to claim land due to having received it from a gentile has the ability 
to establish the presumption of ownership only by means of a 
document. Rava said: And if the Jew said to a prior owner, who 
claims to still own the land: 


NOTES 


Since if you do not say so = 377 KYA xb g7: The commentar- A Jew who comes to claim land due to a gentile — Sew 


ies disagree as to the meaning of ‘the phrase: Since if you do 
not say so. The Rashbam explains that this phrase means: If you 
do not say that it is considered a protest even were the claim- 
ant to state that the possessor is there lawfully but is not the 
owner, not only when the claimant states that the possessor is 
profiting from the land unlawfully. Others explain that it means: 
f you do not say that the owner must lodge a protest despite 
he fact that the possessor is consuming the produce lawfully 
(Rabbeinu Gershom Meor HaGola; Ramah; Ramban). 


Mortgage according to the custom in Sura — SHOT KMW: 
There were many mortgages and similar arrangements by 
means of which loans were repaid. Most were proscribed by 
he Sages to avoid the prohibition of interest. But they explicitly 
recommended this type of mortgage, whereby the creditor 
held the debtor's land and consumed its produce for a period 
of time as gradual repayment of the loan. The reason is that 
although the creditor might profit, there is also the possibility 
of loss, as his benefit depends on the success or failure of the 
particular harvests. Since there is the possibility of loss as well 
as profit, there is no concern that it is a payment of interest 
(Rashbam). 


Mortgage according to the custom in Sura - STIDT KAIDW: 
Profiting from a field as repayment for a debt, for example, as 
in the mortgage according to the custom in Sura, does not 
establish the presumption of ownership. Nevertheless, it is 
advisable for the owner to lodge a protest toward the end of 
each three-year period, to prevent the possessor from later 
claiming that he purchased the field (Shulhan Arukh, Hoshen 
Mishpat 15071). 


A gentile has the ability to establish the presumption of 
ownership only by means of a document - npin b pyx ’ia 
wv xbx: A gentile cannot acquire a field by means of taking 
possession, i.e., acting in the field as an owner does, nor can 
he establish the presumption of ownership through being in 
possession of it for three years. In order to prove his ownership 
of a field that is known to have belonged to a Jew, he must 


HALAKHA 


sia nama xa: This refers to a case where it is known that the 
land had previously belonged to a Jew. It was subsequently in 
the possession of a gentile for the years necessary for a Jew to 
establish the presumption of ownership. Afterward, another 
Jew purchased it from the gentile and profited from the land for 
the years necessary for establishing the presumption of owner- 
ship, as well. His profiting does not establish the presumption 
of ownership, as it derives its legitimacy from the gentile’s pos- 
session, which cannot establish the presumption of ownership. 
ormally, profiting serves as a proof of ownership because of 
he lack of protest by the prior owner, as the assumption is 
hat were his land possessed unlawfully, he would lodge a 
protest. In the case of a gentile possessor, there is concern 
hat the owner did not protest because he was intimidated 
by the gentile (Rashbam; Ramah; Rabbeinu Yona; Rashba). But 
the gentile has a document attesting to his ownership it is 
considered valid, and there is no assumption that perhaps he 
orced the Jew to sell him the land under duress (Rashba). 


produce a deed. Similarly, a Jew who comes to claim land due 
to having received it from a gentile is subject to the same terms 
as a gentile with regard to proving his ownership. The Rema, 
based on the Mordekhai, who cites the Ra’avya, writes that in 
a locality where the gentile courts will remove a gentile from 
a field which he took possession of unlawfully, the fact that a 
gentile is in possession of a field can be seen as proof that it 
is his. Therefore, a Jew who purchases a field from a gentile 
may establish the presumption of ownership. So too, if the 
owner lodged a protest against the possession by the gentile 
once, he has demonstrated that he is not intimidated by the 
gentile, and if he then was silent for three years, the gentile 
would establish the presumption of ownership (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 14:5 and Sefer Kinyan, 
Hilkhot Mekhira 1:17; Shulhan Arukh, Hoshen Mishpat 1491415, 
1941). 
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The gentile told me that he purchased a field from you, this claim 
is deemed credible. The Gemara asks: Is there any case where if a 
gentile says it he is not deemed credible, but if a Jew said it in the 
gentile’s name he would be deemed credible? 


Rather, Rava said: If a Jew said to the prior owner: A gentile pur- 
chased a field from you in my presence," and then he sold it to me, 
this claim is deemed credible, since if he wanted to, he could have 
said to the prior owner of the land: I purchased it from you. 


The Gemara records a series of halakhot pertaining to presumptive 
ownership. And Rav Yehuda says: This one who is holding a sickle 
and rope and says: I will go cull the dates from the date tree of 
so-and-so, from whom I purchased it, is deemed credible. The 
reason for this is that a person is not so brazen that he would cull 
the dates from a date tree that is not his. 


And Rav Yehuda says: With regard to this one, who possesses a 
field only from the fence® built to prevent the entry of the wild 
donkeys" and outward toward the public property, this conduct 
is not sufficient to establish the presumption of ownership. What 
is the reason? The owner says to himself: Everything that he sows, 
the wild donkeys will eat as well, and cannot establish the presump- 
tion of ownership for him, as he is not profiting from the land as an 
owner would. 


And Rav Yehuda says: With regard to one who profited from the 
land by consuming produce from the first three years after it 
was planted [orla], ™? during which time one is prohibited from 
deriving benefit from the produce, this conduct is not sufficient to 
establish the presumption of ownership. This is also taught in a 
baraita: With regard to one who profited from the land by consum- 
ing orla produce, or profited from the land by consuming produce 
of the Sabbatical Year,” or consumed produce that was prohibited 
as it was of diverse kinds,’ this conduct is not sufficient to establish 
the presumption of ownership. 


BACKGROUND 


The fence - Ta: The commentaries explain that this is referring 
to fields that are located adjacent to the wilderness, from where 
wild beasts, e.g., wild donkeys, arrive to consume the produce. 
In order to limit the extent of the damage, the practice was to 
erect a fence near the periphery of the field and to leave a strip 
of farmland around the fence. The animals would eat the produce 
found in this strip. Were the owners to enclose the entire field, the 
animals would break into the field, causing far greater damage. 


Wild donkeys — "tity: The Asiatic wild donkey, or Equus hemionus, 
isan untamed animal that lives in the desert. Nowadays it survives 
mostly in the Asian deserts, and it is often mentioned in the Bible 


as a symbol of freedom and lack of inhibition. 


Asiatic wild donkey 


Orla - any: It is prohibited to eat or derive benefit from the fruit 
that grows during the first three years after a tree has been planted 


(see Leviticus 19:23). This prohibition applies only to the fruit but not 
to the other parts of the tree. In addition, the prohibition does not 
apply to trees planted as a fence for property or as a wind buffer 
rather than for their fruit. 


Sabbatical Year - myaw: The Sabbatical Year is the last year in 
he seven-year Sabbatical cycle. The first such cycle began after 
he conquest of Eretz Yisrael by Joshua. The halakhot of the Sab- 
batical Year are based on Torah law (Leviticus 25:1-7), but most 
authorities maintain that the conditions requiring observance of 
he mitzva by Torah law are not in effect in the present, and there- 
fore present-day observance is by rabbinic law. The Hebrew term 
for the Sabbatical Year, shemitta, means abandonment or release. 
During the Sabbatical Year, all agricultural land must lie fallow. It is 
prohibited to work the land except for what is necessary to keep 
existing crops alive. All produce that does grow is ownerless and 
must be left unguarded in the fields so that any person or anima 
can have ready access to it. As long as produce of a certain type can 
still be found in the fields, that type of produce may be consumed, 
although it may not be purchased and sold in the normal manner 
or used for purposes other than food. After the last remnants of 
a crop have been removed from the field, the harvested parts o 
that crop may no longer be consumed. 


Diverse kinds - Dyha: This general term refers to many types o 
forbidden mixtures: Mixtures of wool and linen, crossbreeding o 
livestock, food crops in a vineyard, and a mixture of seeds (see 
Leviticus 19:19 and Deuteronomy 22:9-11). The Gemara is discussing 
the prohibition of a mixture of seeds, i.e., planting different species 
of crops in one area of the same field. 


HALAKHA 

A gentile purchased a field from you in my pres- 
ence — 3972 43 PAI YTT "aD: If one profited from land 
that he acquired from a gentile for the years necessary 
for establishing the presumption of ownership, and he 
claimed that the gentile had purchased the land from 
a Jew in his presence, his claim is accepted, since he 
could have claimed that he purchased it directly from 
the prior owner. He must take an oath of inducement, 
and he retains the land. The Maggid Mishne holds 
that he is not required to take an oath (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 14:6; Shulhan Arukh, 
Hoshen Mishpat 149:16). 


One who possesses a field from the fence of the 
wild donkeys — ‘iw x14 PMN: If one profited 
from land that was outside of the field's protective 
fence or otherwise unprotected from animals and 
trespassers, he does not establish the presumption 
of ownership (Rambam Sefer Mishpatim, Hilkhot To'en 
VeNitan 12:15; Shulhan Arukh, Hoshen Mishpat 141:13). 


One who profited from orla - aby mow: Consump- 
tion of produce that is prohibited, such as orla, pro- 
duce of diverse kinds, or produce that was planted 
during the Sabbatical Year (Sma) establishes the 
presumption of ownership. This is in accordance with 
a variant text of the Gemara found in many early com- 
mentaries (see Josafot). Others hold that consumption 
of such produce does not establish the presumption 
of ownership, unless he made use of the branches 
and the like (see Sma), which are permitted (Tur, citing 
Rosh). This is in accordance with the standard text of 
the Gemara (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 12:12; Shulhan Arukh, Hoshen Mishpat 141:11). 


NOTES 

One who profited from orla - aby mbox: According 
to the standard text of the Gemara, profiting from 
the land by consuming orla produce, produce of the 
Sabbatical Year, or produce of diverse kinds does not 
establish the presumption of ownership. With regard 
to orla and diverse kinds, since the produce is in any 
event prohibited, there is no reason for the prior 
owner to lodge a protest. With regard to produce of 
the Sabbatical Year, since it is ownerless, there is no 
reason for the owner to lodge a protest (Rashbam). 
Rabbeinu Hananel had a different version of the text 
of the Gemara and the baraita, which stated that con- 
sumption of these types of produce does establish the 
presumption of ownership. This version is accepted 
by the majority of the early commentaries. It must 
be noted that according to this version, most early 
commentaries hold that the halakha is stated in a case 
where the consumption is permitted, for example, 
if he used the branches rather than consuming the 
produce (Josafot). By contrast, the Rambam holds that 
consumption establishes the presumption of owner- 
ship even if it was done in a prohibited fashion, since 
in any event he derived benefit from the produce. His 
ruling is apparently based on that of Rav Hai Gaon in 
his Sefer HaMikkah VehaMimkar. 
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Rav Yosef says: With regard to one who profited from the land by 
consuming fodder," i.e., produce that has grown stalks but is not 
yet ripe, this conduct is not sufficient to establish the presumption 
of ownership. Rava said: But if the land was located in the neck 
of Mehoza, a valley where it was common to harvest unripe pro- 
duce to feed animals, this conduct is sufficient to establish the 
presumption of ownership. 


Rav Nahman says: Consumption of produce of land that is fis- 
sured" is not sufficient to establish the presumption of ownership. 
This is due to the fact that produce does not grow well there, and 
therefore, owners do not bother to protest if a trespasser uses the 
land. Therefore, their silence should not be understood as an admis- 
sion that it belongs to the possessor. Similarly, consumption of 
produce of land where one expends a kor’ of seed to sow and 
retrieves a kor" of produce when harvesting it, is not sufficient to 
establish the presumption of ownership. Here, too, the owners 
do not bother to protest, as the land is of inferior quality. 


Rav Nahman continues: And these members of the household of 
the Exilarch"" do not establish the presumption of ownership in 
our land, as people are afraid to lodge a protest against them, and 
we do not establish the presumption of ownership in their land, 
as, due to their wealth, they might not lodge a protest against one 
who trespasses on their land. 


HALAKHA 


One who profited by consuming fodder - nnw maw: 
If one sowed a crop and then harvested it before it ripened, 
he does not establish the presumption of ownership. But in a 
place where produce is commonly grown for this purpose, he 
does establish the presumption of ownership (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 12:1; Shulhan Arukh, Hoshen 
Mishpat 141:10). 


Fissured - xmnan: If one dug irrigation ditches or sowed 
without plowing, he does not establish the presumption of 
ownership (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
12:9; Shulhan Arukh, Hoshen Mishpat 141:5, 8 in the comment 
of Rema). 


Expends a kor and retrieves a kor — “113 boy NUD POR: 
One establishes the presumption of ownership of a field only 
when the quantity of produce harvested exceeds the quantity 
used to sow the field, regardless of the number of years the 
possessor sowed and harvested. This refers to the quantity 


One who profited by consuming fodder - nnw mbox: 

f the possessor harvested the produce as fodder rather than 
waiting for it to ripen, he does not establish the presumption 
of ownership. This is because his actions indicate that he is not 
he true owner, as the true owner would harvest the field in 
he normal fashion (Rashbam). Rabbeinu Hananel explains that 
he does not establish the presumption of ownership because 
harvesting for fodder is not profitable and resembles the fol- 
owing case in the Gemara where the field does not produce 
any more grain than was sowed. Rabbeinu Barukh explains 
hat since the possessor harvested the grain very early, the 
prior owner can claim that it escaped his notice. 


Fissured — xmman: The Rashbam understands this to refer to 
and that is full of cracks and is therefore unsuitable for growing 
crops. Rabbeinu Hananel explains that the possessor did not 
plow the field, but merely sowed in its crevices. Since this is 
not how an owner sows his field, he does not establish the 
presumption of ownership (Ritva). The Ra’avad explains that 
he plowed once superficially and immediately sowed the 
field. When sown this way, the crop does not grow properly. 
The Rambam, in accordance with the explanation of Rav Hai 
Gaon, interprets the term as referring to irrigating the field. 


NOTES 


of seed used and produce harvested, and does not relate to 
financial profit or loss, which takes into account additional 
expenses such as taxes (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 12:10; Shulhan Arukh, Hoshen Mishpat 141:6, and in the 
comment of Rema). 


And these members of the household of the Exilarch — 3m 
xmas wr 21: Powerful individuals, such as the members of 
the household of the Exilarch in their day, cannot establish 
the presumption of ownership. The prior owner takes an oath 
of inducement that he did not sell the land to them, and the 
land is restored to him. Additionally, one cannot establish the 
presumption of ownership in the property of these powerful 
individuals, as at times they do not bother to lodge a protest 
against a trespasser. They take an oath of inducement that 
they did not sell their property to the possessor, and the land 
is restored to them (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 13:2, 10; Tur, Hoshen Mishpat 149). 


According to this understanding, the reason that he does not 
establish the presumption of ownership is that although he 
has worked the field, he has not derived any benefit from it. 
Rabbeinu Hananel, citing one of the geonim, interprets it to 
mean that he pruned palm branches. 


Of the household of the Exilarch - xaha wat: When a 
member of the household of the Exilarch takes possession of 
someone else's property, the owner of the property may be 
intimidated by him due to his power and might not lodge a 
protest. He also might be silent out of respect for the Exilarch. 
In the reverse scenario, members of the household of the 
Exilarch won't necessarily protest other people possessing their 
lands, due to their great wealth, and may prefer to allow their 
fields to be farmed by others so as to prevent them from fall- 
ing into a state of disrepair. Additionally, as the Rashbam and 
others explain, they may not feel a need to lodge a protest, as 
they have the power to easily reclaim their land whenever they 
wish. Rabbeinu Hananel, cited by the Rashbam, explains that 
since they are very generous, they sometimes allow people to 
use their property for a period of time. Another possibility is 
that since they are preoccupied with public affairs, they do not 
have time to check what is happening to their own property. 
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§ The mishna teaches: And of slaves, presumption of owner- 
ship of them is established by using them for a duration of three 
years from day to day. The Gemara asks: With regard to slaves, 
is there presumptive ownership of them? But doesn’t Reish 
Lakish say: With regard to livestock [hagoderot]," possession 
of them does not establish the presumption of ownership, since 
they wander from place to place. Therefore, one cannot claim 
that his mere possession of livestock demonstrates ownership 
as one can with regard to other movable items, because it may 
have wandered into his property on its own. The same halakha 
should apply with regard to a slave. Rava said: It is true that 
possession of them does not establish the presumption of 
ownership immediately," but there is presumptive ownership 
of them after three years. 


Rava said: If the slave in question was a small child placed in 

a cradle," possession of him does establish the presumption of 
ownership immediately, as it does with regard to other movable 

items. The Gemara asks: Isn’t that obvious, since he cannot 
move on his own? The Gemara answers: No, it is necessary in 

a case where he has a mother. Lest you say: One should be 

concerned that perhaps his mother brought him up to there, 
and his being on another’s property does not indicate that the 

latter is his master. Therefore, Rava teaches us that there is no 

concern about this possibility, since a mother does not forget 
her son. Therefore, possession of the infant slave does establish 
the presumption of ownership. 


The Gemara relates: There were these certain goats that ate 
peeled barley [hushela]' in Neharde’a. The owner of the 
peeled barley came and seized the goats, and was claiming 
a large sum of money for the barley from the owner of the 
goats. Shmuel’s father said: He is able to claim up to" the value 
of the goats, since if he wants to, he could say: The goats are 
purchased and that is why they are in my possession. The 
Gemara asks: But doesn’t Reish Lakish say: With regard to 
livestock, possession of them does not establish the presump- 
tion of ownership? The Gemara answers: Goats are different," 
as they are given to shepherds, and do not wander on their own. 


The Gemara challenges: But there is morning and evening 
to consider, when the goats are unsupervised when traveling 
between the owner and the shepherd, and during those times 
this halakha of livestock should apply with regard to them. 
The Gemara explains: The case under discussion took place 
in Neharde’a, and Arabs [ tayya’ei]' who steal animals are com- 
mon in Neharde’a, and goats there are delivered from hand to 
hand and are never left unsupervised. 


Q The mishna teaches that Rabbi Yishmael says: Three months 

of possession in the first year, three months of possession in 

the third year, and twelve months of possession in the middle, 
which are eighteen months, suffices to establish the presump- 
tion of ownership. Rabbi Akiva disagrees, and says that one 

month in the first and third year, in addition to the full middle 

year, is sufficient. The Gemara asks: Shall we say that the differ- 
ence between them is whether plowing the land is sufficient to 

establish the presumption of ownership? As Rabbi Yishmael 

holds that plowing is not sufficient to establish the presump- 
tion of ownership, and three months are needed for the crop to 

grow, and Rabbi Akiva holds that plowing is sufficient to estab- 
lish the presumption of ownership, and therefore one month 
is sufficient. 


The Gemara asks: And how can you understand their opinions 
this way? If so, according to Rabbi Akiva, why specifically 
require a full month? 


HALAKHA 


Livestock — nitis: Possessing adult slaves or animals that tend 
to move around without supervision is not regarded as proof of 
ownership. If another has proof of prior ownership, he can collect 
by means of taking an oath of inducement (see Shakh). If he does 
not have proof of prior ownership, the one who has possession 
takes an oath of inducement and retains the slave or animal. If 
there is testimony that one had a slave or animal in his possession 
for three years of normal use, the presumption of ownership is 
established (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 10:1; 
Shulhan Arukh, Hoshen Mishpat 72:21, 135:1-2). 


If the slave was a small child placed in a cradle — pp 77 OX 
mowa Don: One can immediately establish proof of ownership 
through possession of an infant Canaanite slave who is incapable 
of going from place to place unaided, as with any movable item. 
The burden of proof is, therefore, on one who challenges the 
ownership of the possessor. This is the halakha even if the infant's 
mother frequented the home of the one currently in possession 
of the child (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 10:4; 
Shulhan Arukh, Hoshen Mishpat 135:2). 


He is able to claim up to - 33 Y ted bi»: If an animal of the 
sort that does not normally move around unsupervised, with 
regard to which possession is regarded as proof of ownership, 
was in the possession of a shepherd, who claimed that he seized 
it because the owner owed him money, his claim concerning 
the debt is accepted up to the value of the animal. The shepherd 
takes an oath while holding a sacred object and collects the debt 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 10:3; Shulhan 
Arukh, Hoshen Mishpat 72:21, 135:1). 


Goats are different — »»¥ 38W: In a locality where the practice 
is to transfer animals to a shepherd directly and not allow them 
to go on their own, possession of them is regarded as proof of 
ownership, just as with other movable items. In such a case, if 
one has an animal in his possession and another makes a claim 
against him, the former takes an oath of inducement and keeps 
the animal (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 10:2; 
Shulhan Arukh, Hoshen Mishpat 72:21, 135:1). 


LANGUAGE 


Livestock [goderot] — nivtia: Probably from the Hebrew term 
gader, meaning a fence. The word refers to animals that are nor- 
mally fenced in, such as sheep and the like. 


Peeled barley [hushela] - xbwan: This word appears to be related 
to the verb hashal, meaning to hit or crush. Here it refers to grain, 
particularly barley, whose peel has been removed by means of 
threshing. 


Arabs [tayyaéi] — 19»: From the Arabic „sù, tally. This term 
refers to members of various Arabian tribes who dwelled 
between Arabia and Babylonia and who would reach Babylonia 
as a result of their travels for the purpose of commerce. 


— fae 
Immediately — ane: After three years, they are subject to 
presumptive ownership, as the owners would not leave them 
in another's possession for so long (Ramban). The Rashba dis- 
tinguishes between slaves and animals. He maintains that while 
with regard to slaves, the presumption of ownership is estab- 
lished after only three years, it is established with regard to ani- 
mals as soon as enough time has elapsed for the owner to notice 
that they are missing (Rashba on the mishna on 28a). The Ramah 
holds that one cannot establish the presumption of ownership 
with regard to livestock, as they are not sold with a bill of sale. 


Jb91/.p.)- BAVA BATRA: PEREK III :36A 191 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek III 
Daf 36 Amudb 


HALAKHA 


Plowing is not sufficient to establish the presump- 
tion of ownership — nan ny xb 2: Plowing a field 
year after year without sowing it does not establish 
the presumption of ownership regardless of how many 
years one does this, since the possessor does not profit 
from the field. If he did sow and harvest during some of 
the years, some say that even the years when he only 
plowed count toward the three years, while others 
say that they do not count (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 12:9; Shulhan Arukh, Hoshen Mish- 
pat 141:5, 9, and in the comment of Rema). 


NOTES 

Major produce or minor produce — KYA KII XPD 
xon: Rabbeinu Hananel and Rabbeinu Gershom Meor 
HaGola, as well as the Rashbam in his second interpre- 
ation, explain that major produce refers to barley and 
oats, or zucchini and gourds (Rabbeinu Hananel), or 
egumes (Ritva). These require three months to ripen. 

inor produce refers to vegetables that require only a 
month to ripen. The Rashbam offers another explana- 
ion, suggesting that minor produce refers to produce 
harvested for fodder. 


Plowing is not sufficient to establish the presump- 
tion of ownership — npin i» 13: The Ramban under- 
stands this to mean that all of the time that the pos- 
sessor spent plowing and working the land does not 
count toward the three years, as only actually profiting 
from the land counts. The Rashba disagrees and holds 
that if he sowed and harvested as well, the time spent 
plowing also counts toward the years required to 
establish the presumption of ownership. According to 
this opinion, the dispute in the Gemara refers to when 
he only plowed. 


Plowed it for two — waw AW: This is not to be under- 
stood sequentially, that the possessor plowed it for two 
years and then sowed it for one year. Rather, it means 
that he plowed it one year, sowed it the following year, 
and then plowed it in the third. In total, he plowed it for 
two years and sowed it for one year (Tosafot). 


The Rabbis say: Its presumptive ownership is three 
years from day to day - voy ANpIN DX OS 
Dih Diva onw: The Rashbam explains the reason- 
ing underlying the opinion of the Rabbis as follows: 
The basis for the establishment of a presumption of 
ownership after three years is that one is not expected 
to preserve his bill of sale for more than three years 
absent a protest. The Rabbis understood this to 
mean three years to the day. Other early commen- 
taries hold that even according to the Rabbis, the 
years are defined agriculturally, and not literally to the 
day (Ramban). 


Not to exclude plowing - 13 ayh wb: It excludes 
even major produce, and certainly plowing (Rashbam). 


BACKGROUND 

Plowed the field for a year — mag Ay: It was the prac- 
tice to let inferior land lie fallow for a year, in order not 
to overuse the land and thereby deplete it. In such cir- 
cumstances, the owner would plow the land to prevent 
it from becoming too hard. This practice was intended 
to facilitate more successful sowing and harvesting 
the following year. 


LANGUAGE 


Clump [shibba] - x2°w: Apparently from the Hebrew 
shevav, a chip or fragment. The meaning here is: Every 
little bit. 
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Even ifhe plowed the land for one dayin the first and third years 
respectively, it should be sufficient to establish the presumption 
of ownership. Rather, everyone agrees that plowing is not 
sufficient to establish the presumption of ownership," and here 
the difference between their opinions is whether in order to 
establish the presumption of ownership one needs to possess 
the land long enough to grow major produce, which requires 
three months to grow, or only minor produce," which requires 
one month. 


The Sages taught in a baraita: Plowing is not sufficient to estab- 
lish the presumption of ownership." And there are those who 

say: This is sufficient to establish the presumption of ownership. 
Whose opinion is it that the baraita refers to as: There are those 

who say? Rav Hisda said: It is the opinion of Rabbi Aha, as it 

is taught in a baraita: If the possessor plowed the field for a year® 

and sowed it for two years, or if he plowed it for two" years and 

sowed it for a year, it is not sufficient to establish the presump- 
tion of ownership. Rabbi Aha says: This is sufficient to establish 

the presumption of ownership, which indicates that he holds 

that plowing establishes the presumption of ownership. 


Rav Ashi said: I asked all of the great men of the generation 
about this, and they said to me: With regard to plowing, this 
is sufficient to establish the presumption of ownership. Rav 
Beivai said to Rav Nahman: What is the reason of the one who 
says that plowing is sufficient to establish the presumption of 
ownership? Rav Nahman answered: A person is not apt to 
have his land plowed by someone else and remain silent. Rav 
Beivai asked: And what is the reason of the one who says that 
plowing is not sufficient to establish the presumption of owner- 
ship? Rav Nahman answered: The owner says to himself: Let 
each and every clump [shibba]' of earth enter the plow. That 
is to say, the owner is amenable to having someone else plow 
the land for him, and then he will sow and harvest. 


The residents of Pum Nahara sent a question to Rav Nahman 
bar Rav Hisda. Our teacher, instruct us: Is plowing sufficient 
to establish the presumption of ownership, or is it not sufficient 
to establish the presumption of ownership? Rav Nahman bar 
Rav Hisda said to them: Rabbi Aha and all of the great men 
of the generation say: With regard to plowing, this is sufficient 
to establish the presumption of ownership. 


Rav Nahman bar Yitzhak said: Is it a novelty to enumerate 
great men who maintain an opinion without taking into account 
that of others? But what of Rav and Shmuel in Babylonia, 
and Rabbi Yishmael and Rabbi Akiva in Eretz Yisrael, who 
say: Plowing is not sufficient to establish the presumption of 
ownership? 


The Gemara presents the sources for ascribing to these Sages the 
opinion that plowing does not establish the presumption of 
ownership. The basis for ascribing it to Rabbi Yishmael and 
Rabbi Akiva is the mishna, as the Gemara explained above. 
What is the basis for ascribing this opinion to Rav? As Rav 
Yehuda says that Rav says: This ruling that either a month or 
three months is sufficient use for the first and third years is the 
statement of Rabbi Yishmael and Rabbi Akiva, but the Rabbis, 
whose opinion is accepted, say: With regard to a field, its pre- 
sumption of ownership is established by three years, from day 
to day." The phrase: From day to day, serves to exclude what? 
Does it not serve to exclude plowing,’ which does not establish 
the presumption of ownership? 
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What is the basis for ascribing this opinion to Shmuel? As Rav 
Yehuda says that Shmuel says: This ruling that either a month or 
three months is sufficient use for the first and third years is the 
statement of Rabbi Yishmael and Rabbi Akiva, but the Rabbis, 
whose opinion is accepted, say: He does not establish the presump- 
tion of ownership until he harvests three date crops," or harvests 
three grape crops, or harvests three olive crops. This indicates 
that Shmuel holds that plowing does not establish the presumption 
of ownership. What is the difference between" the opinions of 
Rav and Shmuel? Abaye said: The difference between their opin- 
ions is whether three harvests of a young [na‘ara] date tree, ™ 
which produces a crop three times in one year, establishes the 
presumption of ownership. 


§ The mishna teaches that Rabbi Yishmael said: In what case is 
this statement, that eighteen months are required to establish 
the presumption of ownership of a non-irrigated field, said? With 
regard to a white field, i.e., a grain field. But with regard to an 
orchard, harvesting three different crops suffices. Abaye said: 
From the opinion of Rabbi Yishmael we infer the proper under- 
standing of a detail of the opinion of the Rabbis" who disagree 
with him, and hold that three years of harvesting one crop is 
required to establish the presumption of ownership even with 
regard to an orchard: If one had thirty trees" of one type in a 
field, and they were planted with a density of ten trees" per 
each area required for sowing one sea of seed [beit sea], and 
one consumed the produce of ten trees in this first year, and of 
another ten trees in this second year, and of another ten trees 
in this third year, this is sufficient to establish the presumption 
of ownership. 


NOTES 


What is the difference between — 1794 *x/a: One might 
have thought that there is an obvious difference between 
them in a case where the possessor began his occupation 
of the field at harvest time, so that he could complete three 
harvests in slightly more than two years. But this is not the 
case. Even Shmuel requires three years but stipulates that these 
include harvests. Merely harvesting three times is insufficient 
(Tosafot). 


A young [na‘ara] date tree - TW bon: Many commentaries 
have an alternative version of the text that does not include the 


words: Which produces a crop three times in one year. Accord- 


ingly, they explain that this refers to a young tree that bears fruit 
three times in less than three years (Rashbam). The Ramban 
offers a similar explanation, that it bears fruit earlier than most 
date trees, and its harvest terminates earlier than that of most 
date trees, so that the third harvest will be completed before 
three years from day to day have passed. Others, along the lines 
of the standard text of the Gemara, interpret that it produces 
a crop twice a year. Such trees can produce three crops in 
a year and a half, which would be sufficient to establish the 
presumption of ownership according to the opinion of Shmuel 


(Rabbeinu Gershom Meor HaGola; commentaries citing Rab- 


beinu Hananel). 

An entirely different explanation is cited by Rabbeinu 
Hananel, citing Rav Hai Gaon. He interprets the word na‘ara 
as related to the word menaer, meaning to shake loose, and 
explains that this is a tree whose fruits would fall to the ground 
on their own before ripening fully, and would ripen on the 
ground. The Ri Migash and the Ramah, among others, adopt 
this explanation as well. The commentaries differ as to what 
the halakha of such a tree is. Some hold that Shmuel takes a 
more stringent view, as, since the possessor does not actually 
harvest the fruit, he does not establish the presumption of 
ownership. The Meiri explains that since he merely gathers the 
fruit from the ground without taking it directly from the tree, 
he cannot establish the presumption of ownership of the tree 


on this basis. According to Rav, profiting from this tree for three 
years is sufficient to establish the presumption of ownership, 
either because the pivotal issue is the amount of time one is 
expected to preserve his document, or because there were 
three full years of produce worthy of consumption (Ramah). 
The Ramban explains that according to the opinion of Rav, 
one is required to wait until the fruit ripens before collecting 
it in order to establish the presumption of ownership, while 
according to the opinion of Shmuel it suffices to harvest the 
crop in the common manner, in which the fruits ripen even 
after they are harvested. 


From the opinion of Rabbi Yishmael we infer the opinion 
of the Rabbis - path yiawy breve» sayin: From the fact that 
Rabbi Yishmael holds that the presumption of ownership 
can be established by means of harvesting different types 
of produce, one can infer that he does not require that the 
possessor consume produce from each section of the field 
every time (Rashbam). The Rabbis disagree only with regard to 
the issue of combining the consumption of different types of 
produce, and there is no reason to think that they would also 
require the entire field to be harvested each time (Rabbeinu 
Hananel; Ramah). 


Planted ten trees - MW yvan: If the orchard would be 
planted any more densely, it is like a forest, and one cannot 
establish the presumption of ownership through unusual use 
such as this (Rashbam). Others maintain that even if the trees 
are planted more densely, one can establish the presumption 
of ownership, as long as the trees are planted at minimally 
four cubits from each other. Otherwise, they will have to be 
uprooted, and one would not establish the presumption of 
ownership this way (Ramah). The Rashbam holds that if they 
are further apart than ten trees per beit se'a, the possessor 
establishes the presumption of ownership only for the land 
adjacent to the trees, while Tosafot hold that no presumption 
of ownership will be established. 


HALAKHA 

Until he harvests three date crops — niv73 vow WIP TW: 
One can establish the presumption of ownership in fields that 
produce crops once a year, such as orchards, or fields that rely 
exclusively on rainwater, by consuming a crop three times. 
Therefore, if one harvested three crops of dates or grapes or 
the like, he establishes the presumption of ownership even 
if three full years have not elapsed. This is in accordance with 
the opinion of Shmuel as explained by the Rashbam. The 
Rema cites an opinion (Tur, citing Rosh and Rabbeinu Yona) 
that even in these cases three full years are required. The 
Rema is inclined to rule this way, in accordance with the 
interpretation of Rabbeinu Hananel (Rambam Sefer Mishpa- 
tim, Hilkhot Toen VeNitan 12:1; Shulhan Arukh, Hoshen Mishpat 
1411). 


A young date tree, etc. — 13) TW bpr: In order to establish 
the presumption of ownership, one has to actually harvest 
the crop. It is not sufficient to gather the fruit if fruit falls 
off by itself, even if it is ripe. This is in accordance with Rab- 
beinu Hananel’s interpretation of the Gemara (Shulhan Arukh, 
Hoshen Mishpat 14115). 


One had thirty trees - niy myw b w: If there was a 
field with thirty trees that were spread throughout the area 
required for sowing three sea of seed, and one consumed the 
produce of ten trees that were scattered throughout the field 
in the first year, that of another ten trees in the second year, 
and that of another ten trees in the third year, he establishes 
the presumption of ownership for the entire field (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 12:19; Shulhan Arukh, 
Hoshen Mishpat 141:17). 


ab 7315 - BAVA BATRA: PEREK III: 36B 


193 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek III 
Daf 37 Amuda 


HALAKHA 


Where the trees did not produce - P3% xt 271: One 
can establish presumptive ownership with regard to an 
orchard by consuming the produce of some of its trees 
only if the other trees did not produce fruit that year. If 
the other trees did produce fruit, he does not establish 
presumptive ownership at all, but he does acquire the 
produce that he consumed (Sma). This halakha refers to a 
case where the produce of the other trees was consumed 
by other people. If the produce that he did not consume 
was left untouched on the trees, then he establishes the 
presumption of ownership of the entire orchard. This is 
in accordance with the Rambam's interpretation of the 
Gemara (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
12:19, 20; Shulhan Arukh, Hoshen Mishpat 141:17). 


This one acquired the trees and half of the land - mt 
YP sm niy map: If two people worked and profited 
from a field, with one of them sowing and harvesting the 
land itself and the other consuming the produce of the 
trees, and each claims ownership of the entire field, the 
one who consumed the produce of the trees establishes 
the presumption of ownership of the trees, as well as the 
surrounding land that is necessary to harvest the produce 
of those trees. Others hold that in addition to the trees he 
acquires only the right to replace the trees if they wither 
(Sma). The other person establishes the presumption of 
ownership of the rest of the field (Rambam Sefer Mish- 
patim, Hilkhot Toen VeNitan 12:17; Shulhan Arukh, Hoshen 
Mishpat 141:19, 21613, and in the comment of Rema). 


LANGUAGE 
Scattered [bazei] - 83: The dispute among commentar- 
ies as to the meaning of this point in the Gemara has its 
roots in the linguistic ambiguity of this term. It is unclear 
whether the word derives from baza, meaning cut or 
divided, or whether it derives from bazaz, meaning that 
which is taken or plundered. 
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The Gemara explains the inference from the statement of Rabbi 
Yishmael and how it clarifies the opinion of the Rabbis: Didn’t 
Rabbi Yishmael say that harvesting one type of fruit is sufficient 
to establish the presumption of ownership for all of the types of 
fruit, i.e., for the entire field? Here too, these trees are sufficient to 
establish the presumption of ownership for those trees, and those 
trees are sufficient to establish the presumption of ownership for 
these trees. 


The Gemara notes two restrictions to the aforementioned ruling: 
And this statement applies specifically where the other twenty 
trees did not produce" fruit, but if the other trees produced fruit 
and he did not consume their fruit, then his conduct is not suffi- 
cient to establish the presumption of ownership with regard to the 
other trees. And this principle, that consuming the produce of 
some of the trees each year establishes the presumption of owner- 
ship for the entire field, applies only if it is the case that the trees 
are scattered [devazei bazuzei]" throughout the field. Otherwise, 
he establishes the presumption of ownership only over the section 
where the trees are located. 


§ Ina case where there was a field with trees in it, and this person 
took possession" of the trees and that person took possession of 
the land, Rav Zevid says: This one acquired the trees and that 
one acquired the land. Rav Pappa objects to this: If this is so, 
then the owner of the trees has no share in the land at all. Let 
the owner of the land say to the owner of the trees: Uproot 
your trees,’ take them, and go. Rather, Rav Pappa said: This one 
acquired the trees and half of the land,"" and that one acquired 
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That they are scattered [devazei bazuzei] - "N83 »NIT: The 
trees whose produce he consumed were scattered throughout 
the field, not concentrated in one area. Therefore, he dem- 
onstrated ownership of the entire orchard by consuming the 
produce of those trees (Rashbam). Similarly, Rabbeinu Hananel 
explains that he consumed the produce of several trees in each 
row of the orchard. 

The Rambam understands the Gemara differently, based on 
a different translation of the word bazei. He explains that if the 
trees whose produce he did not consume were abandoned, and 
other people consumed their produce, he does not establish 
the presumption of ownership of the orchard. But if all of the 
trees were under his control, he establishes the presumption of 
ownership of the entire orchard even if he did not consume the 
produce of all of its trees. The Ra'avad has a completely different 
explanation. He holds that even with regard to the trees of which 
he consumed the produce, he establishes the presumption of 
ownership only if they were located in a particular section of the 
orchard. If, however, they were scattered randomly throughout 
the orchard, he does not establish the presumption of ownership 
(see the Rashba). 


This person took possession — piny m: The majority of early 
commentaries understand the Gemara along the lines of the 
Rashbam, who explains that this discussion is addressing 
acquisition and the act of taking possession, not establishing 
he presumption of ownership through extended use. The 
case is one in which two people purchased property from a 
hird person, where one of them purchased the land and the 
other one purchased the trees (Rav Se’adya Gaon; Rabbeinu 
Hananel). Rav Zevid and Rav Pappa discuss what each of them 
owns. The Ri Migash notes that the same principles would apply 
in a case where two individuals acquired ownerless property 
by means of taking possession. The Ritva suggests that it is in 
order to include that case that the Gemara discusses the act 


NOTES 


half of the land. 


of acquisition of taking possession as opposed to another act 
of acquisition. 

There are those who maintain that the Gemara is referring 
to establishing the presumption of ownership, and claim that 
the case is one in which one person works and profits from the 
land, while the other works and profits from the trees (Tosafot; 
Ramah). This interpretation is supported by the context of the 
discussion, as effecting acquisition through possession is dis- 
cussed in a later chapter (Tosafot). There are those who note 
that the two interpretations are actually complementary, since 
whatever action is effective for taking possession also is effective 
for establishing the presumption of ownership as long as there 
isan accompanying valid claim as to how he became the owner 
(Ritva; Meiri). 


Uproot your trees — Hx qipX: Some understand this to mean 
that when these trees wither, their owner has no right to replant 
them (Rashbam; Rabbeinu Gershom Meor HaGola). Others reject 
this, asserting that this very point is made by Rav Zevid. Rather, 
they understand it to mean that the landowner can demand 
that he uproot the trees immediately so that they do not pull 
nutrients from his land (Rid; Rabbeinu Yona; Ritva; Ran; and 
see Tosafot). 


Trees and half of the land — ypr xm niy: According to 
many commentaries, this means that they divide the land in 
some fashion, but not actually in half. Rather, the owner of the 
rees receives only the land that is necessary to sustain the trees 
(Rashbam; Ri Migash). Similarly, the Rashba understands the 
ree owner's half to merely mean rights to the land. These rights 
entitle him to replace his trees. Others explain Rav Pappa’s state- 
ment to be referring only to the part of the land that sustains 
he trees. This land is equally divided, as it is uncertain which of 
hem is the owner of that land (Rashba; Ritva). It appears that 
he Rambam understands the Gemara literally and holds that 
he owner of the trees owns half of the field. 
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The Gemara notes: It is obvious that if one sold a section of 
land and left the ownership of the trees in that land for himself," 
he has ownership of the land surrounding the trees. And this is 
the halakha even according to the opinion of Rabbi Akiva, who 
says: One who sells, sells generously, and he is presumed to 
have included in the sale even items that were not explicitly 
specified, because that statement applies only concerning a case 
such as when one sold land and retained ownership of a pit or a 
cistern.? In that case, Rabbi Akiva ruled that he does not retain 
any land, not even a path to access the pit or cistern, as he sold 
generously, including all of the land in the sale. 


The Gemara explains the difference between the cases: That ruling 
applies there, as the pit or cistern causes no harm to the land 
surrounding them, and since the seller does not foresee a conflict 
arising from his pit and cistern being located adjacent to the buyer’s 
property, he therefore transfers the entire land. But in the case of 
his retaining the trees, 


since they are causing harm to the land, the seller does leave the 
land that is surrounding the trees for himself, as ifhe did not leave 
it, let the buyer say to him: Uproot your trees and go. 


The Gemara discusses the reverse case: If one sold the trees and 
left the ownership of the land" for himself, the halakha depends 
on the outcome of the dispute of Rabbi Akiva and the Rabbis. 
According to Rabbi Akiva, who says: One who sells, sells gener- 
ously, the buyer has ownership of the land surrounding the trees, 
as the presumption is that the seller included it in the sale. Accord- 
ing to the Rabbis, who say: One who sells, sells sparingly, the 

buyer does not have ownership of the land surrounding the trees, 
as the presumption is that the seller did not include it in the sale. 


The Gemara stated previously that according to the opinion of 
Rabbi Akiva, the buyer has ownership of the land surrounding the 
trees. The Gemara clarifies this opinion: And even according to 
Rav Zevid, who said (37a) that in a case where one took posses- 
sion of the land and another took possession of the trees, the one 
who took possession of the trees has no share in the land, that 
matter applies only concerning the case of two buyers. As in that 
case, the one who acquired the land can say to the other: Just as it 
is so that I have no share in the trees, you also have no share in 
the land; but here, where one sold the trees and left the land for 
himself, one who sells, sells generously. Therefore, it is reasonable 
to assume that the sale included the land surrounding the trees. 


The Gemara stated earlier that according to the opinion of the 

Rabbis, the buyer does not have ownership of the land surround- 
ing the trees. The Gemara clarifies this opinion: And even accord- 
ing to Rav Pappa, who says above that in a case where one took 
possession of the land and another took possession of the trees that 

the one who took possession of the trees has ownership of half of 
the land as well, that matter applies only concerning the case of 
two buyers. As in that case, the one who acquired the trees can say 
to the other: Just as it is so that the seller sold to you generously, 
as you have both the land and the right to consume its produce, he 

also sold to me generously, including the land surrounding the 

trees; but here, where one sold the trees and left the land for him- 
self, one who sells, sells sparingly, retaining for himself whatever 
he did not explicitly include in the sale. 
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HALAKHA 

Sold land and left trees for himself - ww) ypyp 22 
v9 misdore: If one sold a parcel of land and retained 
ownership of its trees, he also retains half of the land. 
Others hold that he retains only the land that is neces- 
sary to harvest the produce of those trees (Rema, citing 
Ra’avad). Even if he retained only two trees for himself, 
he retains ownership of the land necessary to collect the 
produce of those trees (Rambam Sefer Kinyan, Hilkhot 
Mekhira 24:8; Shulhan Arukh, Hoshen Mishpat 216:11-12). 


BACKGROUND 
Cistern [dut] - m1: This word, dut, appears in ancient 
Aramaic and Arabic in the form of hadut. It refers to a 
place built for gathering water or produce. A pit and a 
cistern serve the same purpose, but a pit is dug into the 
ground or rock, whereas a cistern is a stone structure 
built above the ground. 


NOTES 


If one sold the trees and left the land — ni 22 
YP mwy: The Rashbam explains that the Gemara is 
referring to one who sells only two trees. Were he to sell 
hree or more trees, the sale would clearly include the 
and needed to sustain the trees. Others hold that it is 
referring to one who sells three trees. The usual halakha 
hat the requisite land is included does not apply in this 
case because the landowner stipulated that he was not 
selling the land. Despite this stipulation, Rabbi Akiva 
holds that the one who purchased the trees has the right 
o plant other trees if these wither and to utilize the land 
between the trees (Rabbeinu Yitzhak). 


HALAKHA 

If one sold the trees and left the land - v1 niyy 2 
YPI: If one sold three trees in his field and retained the 
and for himself, the buyer acquires the land surrounding 
he trees required to care for, and harvest the fruit of, the 
rees. The Rema writes, citing the Tur, that this is limited 
o the land between the trees. The Rema also writes, 
citing the Tur, that even if the seller explicitly retained 
he land between the trees for himself, the buyer still 
has the right to replace the trees if they wither. This is 
in accordance with the opinion of Rabbi Akiva, who 
holds that one who sells, sells generously (Rambam 
Sefer Kinyan, Hilkhot Mekhira 24:9; Shulhan Arukh, Hoshen 
Mishpat 216:6). 
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§ The Sages of Neharde’a say: If one consumed the produce of an 
overcrowded orchard," he does not thereby have presumptive 
ownership’ of the orchard. Rava objects to this: If that is so, how 
does one ever acquire this alfalfa" field, which is planted without 
spacing? Rather, Rava said: If one sold an overcrowded orchard," 
the buyer does not have ownership of the land surrounding the 
trees. Generally, if one purchases three or more trees, he acquires 
the surrounding land, as the trees are considered an orchard. If the 
trees are overcrowded, they will soon have to be uprooted, and that 
is why the buyer does not acquire the land surrounding the trees. 


Rabbi Zeira said: This is like a dispute between tanna’im (Kilayim 
5:2): With regard to a vineyard that is planted on an area where 
there is less" than four cubits of open space between the vines, 
Rabbi Shimon says: It is not considered to be a vineyard" with 
regard to the prohibition of diverse kinds and other halakhot, as 
it is overcrowded. And the Rabbis say: This is considered to be 
a vineyard, and the reason for this is that the middle vines are 
viewed as if they are not there, and the outer vines meet the require- 
ments for a vineyard. It follows that according to the opinion of the 
Rabbis, if one sold an overcrowded orchard, the middle trees would 
be viewed as if they were not there. Therefore, it would be consid- 
ered an orchard and the buyer would acquire the land surrounding 
the trees. 


The Sages of Neharde’a say: This one who sells a date tree to 
another, the buyer acquires the land from its bottom’ until the 
depths." 


HALAKHA 


If one consumed the produce of an overcrowded orchard - eventually wither (Rambam Sefer Kinyan, Hilkhot Mekhira 24:3; 


pasa thax: One can establish the presumption of ownership of 
an orchard even if the trees are within four cubits of each other, 
eading to the certainty that the overcrowded placement of the 
rees will cause them to eventually wither. This is in accordance 
with the opinion of Rava (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 12:1; Shulhan Arukh, Hoshen Mishpat 1411, 18; see 
Rema and Beur HaGra, 141:17). 


If one sold an overcrowded orchard — 9811197: If one sold 
hree trees that were planted excessively close to each other, 
he buyer does not acquire the land since these trees will 


If one consumed the produce of an overcrowded orchard 
he does not have presumptive ownership — px pdx tox 
Epirin ib: The Rashbam offers two explanations for this halakha. 
The first, following the interpretation of Rabbeinu Gershom 
Meor HaGola, is that since it is not common to plant trees in 
this manner, he does not establish the presumption of own- 
ership. Second, he suggests that these trees are there only 
temporarily, as they will need to be moved in order to flourish. 
The Ri Migash explains that the owner can claim that he saw 
no need to lodge a protest as he realized that the trees would 
soon wither in any case. 


Alfalfa — xapapx: Rava’s question is based on the fact that 
alfalfa is planted very densely. The Rashbam questions the 
comparison of trees to alfalfa. as it is common to plant alfalfa 
densely, which is not the case with regard to trees. He sug- 
gests that it was also the practice to uproot alfalfa and replant 
it elsewhere. The Ri Migash explains that the case of alfalfa 
illustrates the principle that one can establish the presumption 
of ownership even through a short-lived use, and the same 
should apply in the case of trees that will be uprooted. The 
Ramah explains that since in the case of alfalfa, the presump- 
tion of ownership is established through its typical use, so too 
with regard to trees, even those densely planted, the typical 
way to benefit from them is to consume their produce, and 
therefore typical tree usage should suffice to establish the 
presumption of ownership even though the trees are planted 
in an unusual manner. 


NOTES 


Shulhan Arukh, Hoshen Mishpat 216:7). 


A vineyard that is planted on an area where there is less, 
etc, =^ nina by yw XI Da: Rows of grape vines need 
to be planted With four cubits between them in order not to 
be overcrowded. If three rows are planted with less than the 
required space between them, the middle row is viewed as 
if it were not there, and the remaining vines are deemed a 
vineyard in all respects (Rambam Sefer Zera‘im, Hilkhot Kilayim 
7:2; Shulhan Arukh, Yoreh De'a 296:33). 


It is not a vineyard — B15 ix: The Rashbam explains that it 
is not considered a vineyard with regard to the prohibition of 
planting diverse kinds in this area. Josafot explain that while 
one would be prohibited from planting grain there, one would 
need to distance the grain only three handbreadths away, as 
is the case when planting in proximity to individual vines, and 
not four cubits away, as is the case when planting in proximity 
o a vineyard. Also, it is not deemed a vineyard for the purpose 
of receiving an exemption from military service (see Sota 43). 


From its bottom — mawn: This is referring to the base of the 
ree (Rashbam). Rabbeinu Gershom Meor HaGola explains that 
it is defined by the area where the roots take hold in the earth. 
This is a narrower area than that of the branches, but broader 
han that of the trunk. 


Until the depths - xain ty: Some commentaries understand 
his to mean that if the tree died, its owner has the right to 
replace it (Rabbeinu Hananel; Rashbam). The majority of the 
early commentaries reject this interpretation, as it contradicts 
he ruling of a mishna (see 81a). Therefore, they understand it 
o mean that the landowner cannot force the owner of the 
ree to uproot it (Ri Migash). Another explanation is that it 
means that the owner of the tree has the right to prevent the 
andowner from digging beneath the tree (Rabbeinu Yitzchak 
of Dampierre, cited in Tosafot 38a). The Ramban explains it to 
mean that while the owner of the tree may not replace it if it 
dies, he has the right to make use of the place where the tree 
had been in other ways. 
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Rava objects to this ruling that the buyer of the tree acquires the 
land beneath it: And let the seller say to him: I sold you only 
the saffron crocus,™ a small plant normally uprooted by the 
buyer and taken with him. Therefore, uproot the saffron crocus 
and go. Rather, Rava said: This ruling is stated with regard to 
one who comes to court with a specific claim™" that the seller 
had stipulated that he would acquire the land. Without this 
specific claim he does not acquire the land beneath the tree. 


Mar Kashisha, the son of Rav Hisda, said to Rav Ashi: And if, 
in fact, the seller sold him the saffron crocus, what was there 
for the seller to do to prevent the buyer from claiming the land 
beneath the tree, as the buyer could claim that there had been an 
explicit stipulation that he receive it? Rav Ashi answered: He 
should have protested during the first three years and publicized 
that the land was not included in the sale. 


The assumption that lodging a protest would be effective must be 
correct, since if you do not say so," then in the case of these 
mortgages according to the custom in Sura, a city in Babylonia, 
the debtor will not have a way to prevent the creditor from keep- 
ing his land. As in mortgages of that type it is written like this: 
At the completion of these years this land will be released to 
its prior owner without any need for the prior owner to give 
money. If the creditor were to hide the mortgage document in 
his possession and say: This land is purchased and that is why 
it is in my possession, here is it also the case that he would be 
deemed credible? That cannot be, as is it reasonable that the 
Sages would institute a matter, such as this type of arrangement, 
that people can be led by it to suffer a loss? Rather, in the case 
of the mortgage the debtor should have protested, and by not 
protesting, he causes his own loss. Here too, in the case of the 
tree, the owner should have protested. 


HALAKHA 


| sold you a saffron crocus — b AI KPWTT KANI: If one 
purchased fewer than three trees in another's field, he is not 
entitled to any land. Therefore, if the trees die or are cut down, 
the buyer is left with nothing. The Rema, citing the Tur, rules 
that nevertheless, the buyer does have rights to use the area 
immediately surrounding the trees for the purpose of harvest- 
ing their produce. Similarly, he has the right to prevent the seller 
from planting in the ground beneath the trees (Rambam Sefer 
Kinyan, Hilkhot Mekhira 24:6; Shulhan Arukh, Hoshen Mishpat 
216:9). 


With regard to one who comes to court with a specific claim - 
myy Mand x23: The claim here is that he purchased the tree 

together with the land beneath it, but he lost the bill of sale. 

In such a case the ruling of the Sages of Neharde’a, that if he 

consumed the produce of the tree he establishes the presump- 
tion of ownership of the land beneath it as well, is applied. 


NOTES 


With regard to one who comes to court with a specific 
claim — myy mama x33: If one establishes the presumption 

of ownership of a tree by consuming its produce for three years, 
and he claimed that he purchased the tree together with its 

surrounding land, he is the owner of the land until the depths. 
Therefore, one who sold a lone tree to another without selling 

the land surrounding the tree must lodge a protest before the 

close of three years in order to prevent the buyer from establish- 
ing the presumption of ownership over the land (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 12:18; Shulhan Arukh, Hoshen 

Mishpat 141:20). 


Since if you do not say so — 377 xan xb gT: The commen- 
taries disagree as to the meaning of the phrase: Since if you 
do not say so. The Rashbam explains that this phrase means: 
If you do not say that it is considered a protest even were the 
claimant to state that the possessor is there lawfully but is not 
the owner, not only when the claimant states that the possessor 
is profiting from the land unlawfully. Others explain that it 
means: If you do not say that the owner must lodge a protest 
despite the fact that the possessor is consuming the produce 
lawfully (Rabbeinu Gershom Meor HaGola; Ramah; Ramban). 


BACKGROUND 
Saffron crocus — KPT KAITI: 


Saffron crocus field 
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BACKGROUND 
Three independent lands - niyy wow: 


Three lands in Eretz Yisrael 


Spain [Aspamya] — x*5D%: Aspamya refers to Spain, 
whose name in Greek and Latin is Hispania. Spain is on 
the opposite side of the Mediterranean Sea from Eretz 
Yisrael, and ships generally traveled along the coast and 
docked at numerous ports along the way. This is the 
reason that travel to Spain took so long. 
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MI S HN A There are three independent lands’ in 

Eretz Yisrael with regard to establishing 
presumptive ownership: Judea, and Transjordan, and the Gali- 
lee. If the prior owner of the field was in Judea and another took 
possession of his field in the Galilee, or if he was in the Galilee 
and another took possession of his field in Judea, the possessor 
does not establish presumptive ownership until the one possess- 
ing the field will be with the prior owner in one province. Rabbi 
Yehuda says:" The Sages said that establishing presumptive owner- 
ship requires three years only in order that ifthe owner will be in 
Spain [Aspamya],™ and another possesses his field for a year, 
people will go and inform the owner by the end of the next year, 
and the owner will come back in the following year and take the 
possessor to court. 


P E M ARA What does the first tanna hold in ruling 

that the prior owner and the field need be 
in the same province in order for the possessor to establish pre- 
sumptive ownership? If he holds that a protest that is lodged not 
in the presence of the one possessing the field is a valid protest, 
even in the case where one is in Judea and one is in the Galilee, 
the protest should be valid as well. If he holds that a protest lodged 
not in his presence is not a valid protest, even in the case where 
one is in Judea and the other one is in Judea, the protest should 
not be valid as well. 


Rabbi Abba bar Memel says that Rav says: Actually, the tanna 
holds that a protest lodged not in his presence" is a valid pro- 
test, and the Sages taught our mishna with regard to a period of 
crisis," when travel is perilous and information cannot be transmit- 
ted between Judea and the Galilee. Therefore, although no word of 
a protest was received, the possessor does not establish presump- 
tive ownership of the field. The Gemara asks: But if it is due only 
to the exigent circumstances that word of the protest does not 
reach the one possessing the field, what is different about Judea 
and the Galilee that the tanna cited? Ostensibly, even within one 
of the three lands, if travel and communications are restricted the 
same halakha would apply. 


The Gemara answers: The tanna, by citing specifically a case where 
each is located in a different land, teaches us this: 


Rabbi Yehuda says — 797 927 Wate: According to 
Rabbi Yehuda does not dispute the ruling of the first tanna. The 
first tanna is referring to the halakha during a crisis 
Rabbi Yehuda is referring to the halakha in norma 


NOTES 
Rav Hai Gaon, 


Rabbi Yehuda disagrees with the first tanna, as it states there that 
he holds that one year is sufficient. The Rashbam explains further 
that according to Rabbi Yehuda the reasoning behind the estab- 
lishment of the presumption of ownership is not based on the 


period, while 
times, when 


the presumption of ownership can be established even when the 
prior owner is a great distance away. Many early commentaries 
maintain that Rabbi Yehuda does disagree with the first tanna, 
with regard to two halakhot: First, he holds that one can estab- 
ish the presumption of ownership by possessing land for three 
years even in a crisis period or when the prior owner is a great 
distance away, as the period of three years was established by 
he Sages based on what is generally the maximum time needed 
or there to be an opportunity to protest. Second, if the owner is 
present and does not protest, the presumption of ownership is 
established immediately (Rambam’s Commentary on the Mishna; 
Rashbam). It is also explicit in a baraita in the Tosefta (2:1) that 


A protest lodged not in his presence - 154 sow mena: If the 
owner protested in the presence of witnesses, it is a valid protest 
even if it is not in the presence of the possessor, as long as it 
is possible for the possessor to hear of the protest (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 11:5; Shulhan Arukh, Hoshen 
Mishpat 146:1). 


HALAKHA 


idea that people preserve their documents for three years. Rather, 
it is based on the principle that if the prior owner saw someone 
else possess his land and did not protest, it constitutes proof of 
the possessor's ownership. In principle this is so immediately, and 
the period of three years was established in case the prior owner 
and the field were not in the same location. 


Spain — x29DK: The early commentaries explain that the Sages 
established a standard based on the furthest distance that people 
commonly traveled, even though it is possible that people would 
occasionally travel further. 


With regard to a period of crisis — sw orn nywa: The posses- 
sion and use of property during a time of war or a time when 

travel is disrupted does not establish the presumption of owner- 
ship (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 11:2; Shulhan 

Arukh, Hoshen Mishpat 143:1). 
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That an ordinary situation with regard to travel between Judea 
and the Galilee" is tantamount to a period of crisis." 


Rav Yehuda says that Rav says: One cannot establish the 
presumption of ownership with regard to the property of one 
who is fleeing, as he is unable to lodge a protest. Rav Yehuda 
reports: When I said this ruling before Shmuel, he disagreed and 
said to me: But does the owner actually have to protest in the 
presence of the possessor? Since that is not the case, and he can 
lodge a protest wherever he is, one can establish the presumption 
of ownership with regard to the property of one who is fleeing. 


The Gemara asks: And Rav, who ruled that one cannot establish 
the presumption of ownership with regard to the property of one 
who is fleeing, what is he teaching us, that a protest that is lodged 
not in his presence is not a valid protest? But doesn’t Rav say: 
A protest that is lodged not in his presence is a valid protest? The 
Gemara answers: Rav was explaining the reason of the tanna of 
our mishna, but he himself does not hold accordingly. Rav holds, 
in accordance with the opinion of Rabbi Yehuda, that the protest 
is valid. 


And there are those who say a different version of the previous 
discussion: Rav Yehuda says that Rav says: One can establish 
the presumption of ownership with regard to the property 
of one who is fleeing.’ Rav Yehuda reports: When I said this 
ruling before Shmuel," he said to me: Isn't that obvious? But 
does the owner actually have to protest in the presence of the 
possessor? 


The Gemara asks: And Rav, who ruled that one can establish the 
presumption of ownership with regard to the property of one who 
is fleeing, what is he teaching us, that a protest that is lodged 
not in his presence is a valid protest? But Rav already said this 
halakha one time, and he would not need to repeat it. Rather, 
Rav teaches us this: That even if the owner protested" in the 
presence of two witnesses who are personally unable to tell" 
the possessor about the protest, it is nevertheless a valid protest. 


NOTES 


BACKGROUND 
Ordinary situation with regard to Judea and the 
Galilee - yon miT oN: Although Judea and the Galilee 
are in close proximity to each other, there was a strip of 
Samaritan territory between them. Relations with the 
Samaritans and other gentiles in the area were tense. As 
such, travel between Judea and Galilee was constrained. 


HALAKHA 

Protested in the presence of two who are unable to 
tell- b svat phia pew cow 293 np: Protesting in the 
presence of two witnesses is effective even if they them- 
selves are unable to approach the possessor and inform 
him of the protest. The reason for this is that the protest 
will reach the possessor by word of mouth, and this is suf- 
ficient to nullify the presumptive ownership (see also the 
Beit Yosef, citing the Rosh). This is in accordance with the 
opinion of Rav (Shulhan Arukh, Hoshen Mishpat 146:1). 


That an ordinary situation with regard to travel between 
Judea and the Galilee - bn anm ONDA: Even when there 
is no war, travel between them is difficult and constrained 
(Rashbam). In the Jerusalem Talmud, Rabbi Elazar teaches that 
once the Sages established this principle, there is no presump- 
tive ownership even in a case where there is contact between 
the two locations. 


Is tantamount to a period of crisis — 127 DY nywa: The early 
commentaries ask how this can be reconciled with the Gemara 
(Gittin 4b) that states that witnesses are available to ratify a bill 
of divorce throughout Eretz Yisrael, which indicates that there 
is free travel throughout Eretz Yisrael, including between Judea 
and the Galilee. They answer that with regard to a bill of divorce, 
the wife actively seeks out witnesses and will be able to find 
a few individuals who have traveled from one province to the 
other. With regard to a protest, the matter depends on the word 
spreading naturally. This will happen only if there is free travel 
between the localities (Tosafot; Rashba). 


One can establish presumption of ownership with regard to 
the property of one who is fleeing — mjia D523 wpm: Since 
the owner is fleeing, he is unable to protest. While the same 
halakha would apply whenever the owner is in a situation pre- 
venting him from lodging a protest, the Gemara chose this par- 
ticular example because it is the most likely scenario in which 
someone would seize his property unlawfully, as he would not 
be concerned that the owner will return (Rashbam). 

The Jerusalem Talmud offers proof for the opinion that one 
can establish the presumption of ownership from the biblical 
narrative concerning the Shunammite woman (II Kings 8:1-6). 
Her land was occupied during the time she was fleeing in the 
Philistine lands, and she required the intercession of the king 
to recover it. 


When | said this ruling before Shmuel — map AN Va 2 
Daw: The Rashbam explains this Gemara based on the fact 
that Rav Yehuda was initially a disciple of Rav. After Rav’s death, 
Rav Yehuda became a preeminent disciple of Shmuel. 


Rather, Rav teaches us this, that even if the owner protested, 
etc. -^a mma ag 19 yawa xp xg: The Ri Migash explains 
that this is not derived from the explicit statement of Rav per 
se. Rather, it is derived from the fact that Rav made a seemingly 
unnecessary halakhic statement, presumably intending to add 
that a protest does not need to be lodged in the presence of 
witnesses who will report it directly to the possessor. The Ritva 
explains that it can be inferred from Rav’s statement, as one 
who is fleeing would not protest before witnesses who would 
themselves immediately report the protest, as doing so may 
lead to his whereabouts being discovered. Instead, he would 
lodge a protest before those who would not be able to report 
the protest themselves, relying on the fact that word would 
eventually reach the possessor. 


Who are unable to tell him - 15 2b poi pxw: Examples of 
witnesses who will not be able to report the protest include 
witnesses that are lame (Rashbam), old, do not know the pos- 
sessor (Rashba), are blind (Ritva), or are about to travel abroad. 
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LANGUAGE 
Killing [meradin] — ptva: Apparently this word comes from the 
Middle Iranian term murd, meaning death. The Iranian term is 
distantly related to the English word mortality. 
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The Gemara explains: As Rav Anan said: This was explained 
to me personally by Shmuel himself: If the owner protested 
in the presence of two people who are able to personally tell 
the possessor, it is a valid protest, but if the owner protested 
in the presence of two people who are unable to personally 
tell the possessor, it is not a valid protest. And why does Rav 
hold that it is a valid protest? Because your friend who heard 
the protest has a friend to whom he tells about the protest, and 
your friend’s friend has a friend to whom he tells about the 
protest, and so forth. Therefore, word of the protest will reach 
the possessor. 


Rava says: The halakha is that one cannot establish the pre- 
sumption of ownership with regard to the property of one who 
is fleeing," and a protest that is lodged not in a possessor’s 
presence is a valid protest. The Gemara asks: How can he say 
these two" statements that contradict each other? The Gemara 
answers: This is not difficult. Here, the second statement, is 
referring to a case where he is fleeing due to monetary difficul- 
ties. In such a case, he is able to ensure that the protest reaches 
the possessor, while there, the first statement, is referring to a 
case where he is fleeing due to a charge of killing [meradin].'" 
In such a case, he is unable to publicize his protest out of fear of 
revealing his whereabouts. 


§ The Gemara presents a series of disputes with regard to what 
is considered a valid protest. What manner of statement consti- 
tutes a protest?" Rav Zevid said: If the owner says in general 
terms: So-and-so is a robber," it is not a valid protest, but if 
he says: So-and-so is a robber as he is holding my land through 
robbery, 


HALAKHA 


One cannot establish presumption of ownership with 
regard to the property of one who is fleeing — pprno px 
mya: One cannot establish presumptive ownership with 
regard to the property of one who is fleeing for his life, as he is 
unable to lodge a protest out of fear of revealing his location. 
If the owner is fleeing merely due to financial difficulties, one 
is able to establish the presumption of ownership with regard 
to his property (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
14:10; Shulhan Arukh, Hoshen Mishpat 143:3). 


Two -= ‘9H: This expression has two usages. The first usage 
is as a critique of an apparent redundancy. The second is to 
point out an apparent contradiction between two statements 
of a Sage. Here it is used in the latter sense. 


Killing — Ty: The Rashbam and others explain that this 
erm refers to killing. Even if he killed another unwittingly, 
he owner is afraid of being discovered by his victim's blood 
redeemer. The Rashba explains that the blood redeemer 
would pursue the killer to any place he might possibly be 
ound, while a creditor would not go to such lengths. Others 
understand the term to refer to one who committed treason 
(Rabbeinu Gershom Meor HaGola). The Rashbam understands 
hat the reason for his not protesting is his fear of being dis- 
covered. It would seem that the Rambam understands that 


NOTES 


What manner of statement constitutes a protest - °>7 
mma "72: Merely saying: So-and-so is a robber, is not a valid 
protest. It is necessary to say: So-and-so, who is in posses- 
sion of my property, is a robber and | intend to bring him 
to court. The Rema, citing the Rosh and others, writes that 
it is not necessary to say: And | intend to bring him to court 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 11:7; Shulhan 
Arukh, Hoshen Mishpat 146:4). 


he is too preoccupied with his survival to protest about mere 
monetary matters. 


So-and-so is a robber - xn x93: This is not a valid protest 
because the specific content of the protest is not clear to the 
possessor (Rashbam). Rabbeinu Yona adds that if the owner 
did not state that the possessor is a robber, the protest is still 
valid as long as he said: He is possessing my land through 
robbery. The Ritva holds that it is necessary to include the 
phrase: So-and-so is a robber. Without this clause, the pos- 
sessor might interpret the protest to merely mean that he had 
purchased the land but had not paid the entire sum agreed 
upon for it, and not as an accusation that he is possessing the 
land through robbery. 
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and tomorrow, i.e. in the future, I will bring a claim against him 
in court," it is a valid protest. 


If the one lodging a protest also said: Do not tell the possessor" 
of the protest, what is the halakha? Rav Zevid said: It is not a valid 
protest, because isn’t he saying: Do not tell him? Therefore, word 
of the protest will not reach the possessor and it is meaningless. 
Rav Pappa disagreed and said that the owner merely meant: Do 
not tell him personally, but they, i.e. the witnesses, should tell 
others. In that case, word of the protest will reach the possessor, 
since your friend has a friend whom he tells about the protest, 
and your friend’s friend has a friend whom he tells about the 
protest; therefore, it is a valid protest. 


If the witnesses before whom the owner lodged the protest said 
to him: We are not going to tell the possessor about your protest, 
what is the halakha? Rav Zevid said: It is not a valid protest, and 
he has to lodge a protest before other witnesses, as are they not 
saying to him: We are not going to tell him about your protest? 
Rav Pappa disagreed and said that they merely meant: We are not 
going to tell him personally, but we are going to tell others. In 
that case, word of the protest will reach the possessor, since your 
friend has a friend whom he tells about the protest, and your 
friend’s friend has a friend whom he tells about the protest; 
therefore, it is a valid protest. 


If the one lodging the protest also said to them: A word [shuta]' 
should not emerge from you" about this, what is the halakha? 
Rav Zevid said: It is not a valid protest, as isn’t he saying to them: 
A word should not emerge from you? Similarly, if the people 
before whom he protested said to him: We will not have a word 
emerge from us, Rav Pappa said: It is not a valid protest, as aren’t 
they saying to him: We will not have a word emerge from us? 
Rav Huna, the son of Rav Yehoshua, disagreed and said: It is a 
valid protest, because with regard to any matter that is not actu- 
ally incumbent" ona person to keep secret, it is likely that he will 
say it to others unawares, and therefore the presumption is that 
word will reach the possessor. 


§ Rava says that Rav Nahman says: A protest that is lodged not 
in the presence of the possessor is a valid protest. Rava raised 
an objection to what Rav Nahman said from the mishna: Rabbi 
Yehuda says: The Sages said that establishing the presumption of 
ownership requires three years only in order that if the owner 
will be in Spain and another possesses his field for a year, people 
will go and inform the owner by the end of the next year, and the 
owner will come back in the following year and take the pos- 
sessor to court. And if it enters your mind that a protest that is 
lodged not in his presence is a valid protest, why do I need the 
owner to come? Let him remain there in his place and protest. 
The Gemara answers: There, Rabbi Yehuda wishes to teach us 
good advice, that he should come and collect the land and its 
produce. 


The Gemara asks: From the fact that Rava raised an objection 
to Rav Nahman, it may be inferred that he does not hold that a 
protest that is lodged not in his presence is a valid protest. But 
doesn’t Rava say: A protest that is lodged not in his presence is 
a valid protest? The Gemara answers: He held that conclusion 
only after he heard this halakha from Rav Nahman. 


LANGUAGE 


Word [shuta] 


-= nw: This word is a truncated form of sha'uta or 
shu‘ata, omitting the guttural letter, as was common in Babylonia. 


It derives from the root shin, ayin, heh, referring to speech, or 
conversation. 


NOTES 


And tomorrow | will bring a claim against him in 
court - X74 mb Navan sna: There are those who 
maintain that this last phrase i is merely a superfluous 
elaboration, and that the protest is valid without it 
(Rabbeinu Yaakov ben Yakar cited by Rashbam; Josafot; 
Rosh). Others hold that this phrase is necessary, and 
that without it, the possessor might understand the 
owner's statement as mere criticism and not an actual 
protest (Rabbeinu Hananel; Rabbeinu Barukh; Meiri). 


HALAKHA 


Do not tell the possessor — mb won xb: If the owner 
protested in the presence of two witnesses, the protest 
is valid even if he instructed them not to tell the pos- 
sessor, or if the witnesses themselves said that they 
would not tell him, due to the fact that word of the 
protest will inevitably reach the possessor, in accor- 
dance with the opinion of Rav Pappa (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 11:6; Shulhan Arukh, 
Hoshen Mishpat 146:3). 


A word should not emerge from you — Ey man xb 
NDW: If the owner protested in the presence of two 
witnesses, but he also instructed them not to breathe 
a word of it, the protest is not valid. This is the halakha 
even if the witnesses then went and told the possessor 
about the protest, assuming they also mentioned the 
owner's admonition (Shakh). If the witnesses volun- 
teered not to say a word, then the protest is valid, in 
accordance with the opinion of Rav Huna, son of Rav 
Yehoshua (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 11:6; Shulhan Arukh, Hoshen Mishpat 146:3). 


Any matter that is not incumbent - xt xno bs 
sont: If one was accused of incurring a financial obli- 
gation in a certain place, and he responded that he 
had never been there, if witnesses then testified that 
he had been in that place, although they have no 
knowledge with regard to the financial obligation, 
their testimony does not undermine his credibility 
as it is reasonable to forget a fact such as this one, as 
it was not incumbent upon him to recall it. The same 
principle applies to a case where two people hap- 
pened to observe a matter and were later questioned 
about it. If their account contradicts the claim of one 
of the litigants, it does not undermine his credibility. 
The assumption is that these witnesses may be mis- 
taken, as it was not incumbent upon them to recall the 
events accurately (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 6:4; Shulhan Arukh, Hoshen Mishpat 79:1). 
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HALAKHA 


A protest must be lodged in the presence of two 
people - ow 1393 mga: A protest must be lodged 
in the presence of two people, but it can be lodged 
before each of them separately (Shakh, citing Nim- 
mukei Yosef and Ra'ah). The witnesses may write a 
document attesting to the protest without explicitly 
being instructed to do so. The Rema writes that the 
witnesses should write: So-and-so appointed us as 
witnesses to record that he lodged a protest (see Sma). 
This is in accordance with the opinion of Rav Hiyya bar 
Abba in the name of Rabbi Yohanan (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 11:8; Shulhan Arukh, 
Hoshen Mishpat 146:5). 


Perek III 
Daf 39 Amud b 


HALAKHA 


Is not subject to malicious speech — Dwn 7a nb 
xia Kwh: If a matter was said in the presence of 
three people, it is assumed to be public knowledge. 
Therefore, there is no prohibition of malicious speech 
if one repeats the matter, as long he does not repeat 
it for the purpose of deliberately spreading the gossip. 
It is noted in Haggahot Maimoniyyot and Kesef Mishne 
that if the one who initially said it in front of three 
people warned them not to repeat the matter, the 
prohibition of malicious speech does apply (Rambam 
Sefer HaMadda, Hilkhot Deot 7:5). 
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NOTES 


§ The Gemara relates: Rabbi Yosei, son of Rabbi Hanina, encoun- 
tered the students of Rabbi Yohanan and said to them: Did Rabbi 
Yohanan say in the presence of how many people a protest must 
be lodged? Rabbi Hiyya bar Abba says that Rabbi Yohanan says: 
A protest must be lodged in the presence of two people." Rabbi 
Abbahu said that Rabbi Yohanan said: A protest must be lodged in 
the presence of three people. 


The Gemara suggests: Shall we say that they disagree with regard to 
the halakha of Rabba bar Rav Huna? As Rabba bar Rav Huna says: 
Any matter that is said in the presence of three people 


is not subject to the prohibition of malicious speech," as it is already 
public knowledge. The Gemara elaborates on the suggestion that the 
dispute hinges upon this point: The one who says that a protest can 
be lodged in the presence of two people is not of the opinion that the 
ruling is in accordance with the opinion of Rabba bar Rav Huna and 
holds that even if only two people hear of a matter it will become a 
matter of public knowledge. Therefore, it is sufficient to protest in the 
presence of two witnesses. And the one who says that a protest must 
be lodged in the presence of three people is of the opinion that the 
ruling is in accordance with the opinion of Rabba bar Rav Huna. 


The Gemara rejects this suggestion: No, everyone is of the opinion 
that the ruling is in accordance with the opinion of Rabba bar Rav 
Huna, and here they disagree with regard to this: The one who 
says that a protest can be lodged in the presence of two people 
holds" that a protest that is lodged not in his presence is not a valid 
protest. Therefore, two witnesses suffice, as they are needed to attest 
only to the fact that the owner protested. And the one who says that 
a protest must be lodged in the presence of three people holds that 
a protest that is lodged not in his presence is a valid protest. Since 
the protest can be lodged not in the possessor’s presence, three people 
are needed to ensure that word of the protest will reach him. 


If you wish, say instead that everyone holds that a protest that is 
lodged not in his presence is a valid protest, and here they disagree 
with regard to this: The one who says that a protest can be lodged in 
the presence of only two people holds that we require testimony," 
and two are sufficient for testimony. And the one who says that a 
protest must be lodged in the presence of three people holds that we 
require that the matter of the protest be revealed, and for that purpose 
three people are needed. 


Is not subject to malicious speech - Kwa x own Aa mh: 
The basic principle behind Rabba bar Rav Huna’s statement is 
that by saying something in the presence of three people one 
is aware that it will become public knowledge; therefore, it is as 
if it was said in the subject's presence (Tosafot). Rabbeinu Yona 
presents several different explanations for this ruling. First, he 
cites an explanation given by his teachers, to the effect that 
Rabba bar Rav Huna’s ruling does not refer to a matter that is 
definitively negative. Rather, he was speaking of a matter that 
could be understood in two ways, one derogatory and the 
other positive or neutral. If it was said in a public forum, it can 
be assumed that he did not intend the derogatory interpreta- 
ion. Second, he suggests that this ruling is referring to a matter 
about which one is permitted to speak, for example to enlist the 
help of others to right a wrong. If he were to do so in private, it 
would carry the appearance of secretive gossip that he did not 
want to reach its subject, and it would therefore be forbidden. 
Third, he suggests that this ruling is addressing a case where 
he subject would not accept rebuke for his wrongdoing, and 
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by publicizing the matter one attempts to bring communal 
pressure upon him to repent. 

Another explanation is that if one heard of a matter as part 
of a group of three, it is not considered to be betraying the 
confidence of the speaker to tell others, as the speaker would 
assume that the matter would become public knowledge (see 
Ritva; Sefer Hashlama). Finally, many commentaries understand 
this to be referring to actual malicious speech. They maintain 
that since it was said in front of three people it may be repeated, 
as it is now public knowledge (Ri Migash; Rambam; and see 
Rashbam who explains similarly). 


In the presence of two people holds, etc. — 129p DW 53 
"yay: The Ri Migash has a variant text, which is the reverse of 
the standard one, that states that the one who holds that a 
protest that is not made in the presence of the possessor is a 
valid protest requires only two witnesses. The reasoning is that 
according to him, the possessor does not need to hear about 
the protest in order for it to be valid. The one who holds that a 
protest that is not made in the presence of the possessor is not 


a valid protest requires that it be lodged before three witnesses, 
because this will ensure that it is heard by the possessor, so it is 
tantamount to a protest lodged in his presence. 


We require testimony — }2¥a xmITMD: The Rid explains that 
the dispute depends on the factors that may contribute to the 
establishing of the presumption of ownership. There are two 
possible factors: The first is that the prior owner's silence serves 
as proof of the possessor’s ownership, and the second is that a 
buyer is expected to preserve his bill of sale for only three years. 


The one who says that testimony is required holds that both 


actors are necessary to establish the presumption of ownership. 


Therefore, evidence that the prior owner protested is sufficient 


o nullify the presumptive ownership, and it is immaterial that 
he possessor did not hear of the protest and was not made 
aware that he should preserve his bill. The other opinion is 
hat the critical factor is the possessor not needing to preserve 
is bill of sale; therefore, if word of the protest did not reach 
im and he was not made aware that he should preserve it 
or longer, he can establish the presumption of ownership. 
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§ The Gemara relates: Giddel bar Minyumi had a protest to 
lodge with regard to his property. He found Rav Huna and Hiyya 
bar Rav and Rav Hilkiya bar Tuvi, who were sitting, and he 
protested before them. After a year, he came to them again to 
protest. They said to him: You do not need to do so; this is what 
Rav says: Once the owner protested in the first year," he no 
longer needs to protest. And there are those who say that Hiyya 
bar Rav said to him, not in the name of Rav: Once the owner 
protested in the first year, he no longer needs to protest. 


Reish Lakish says in the name of bar Kappara: And he needs to 
protest at the end of each and every period of three" years, so that 
the possessor will not hold his property for three consecutive years 
uncontested. Rabbi Yohanan expressed surprise at this ruling of 
Reish Lakish and said: But does a robber have the ability to estab- 
lish the presumption of ownership?" Once the owner lodged one 
protest, he demonstrated that the possessor occupied his land 
unlawfully. Therefore, the possessor should never be able to estab- 
lish the presumption of ownership. The Gemara clarifies: Does it 
enter your mind that the possessor is actually a robber? There is 
no evidence that he robbed, there is only a protest by the prior 
owner. Rather, emend his question as follows: Does one who is 
akin to a robber have the ability to establish the presumption of 
ownership? 


Rava says that the halakha is: The owner needs to protest at 
the end of each and every period of three years. Bar Kappara 
teaches: If the owner protested, returned and protested, ™ and 
then returned and protested, if, when he protested the later times, 
his protest was based on the same claim as the initial claim, the 
possessor has no presumptive ownership. But if the later protests 
were not based on the same claim as the initial protest, the pos- 
sessor has presumptive ownership since each time the owner 
advanced a new claim, he thereby nullified his earlier claims. 


NOTES 


And he needs to protest at the end of each and every period 
of three — vow vow bs iba ninah PWI: Some commentaries 
explain that it is necessary to protest every three years because 
otherwise the possessor can claim that he purchased the land 
from the prior owner subsequent to the first protest (Rabbeinu 
Gershom Meor HaGola; Raza; and see Nimmukei Yosef). The Rash- 
bam explains that the reason that it is necessary for him to protest 
every three years is that if he does not repeat the protest, the 
possessor could claim that he assumed that the owner retracted 
his claim, and therefore he no longer preserved his bill of sale 
(Tosafot; Ramah; Ramban). 


Does a robber have presumption of ownership — b w tn m1 
TN: In other words, since the possessor stands accused of being 
a robber, he no longer has the ability to establish the presumption 
of ownership, and he has no alternative but to preserve his bill o 
sale. The Gemara challenges this formulation, noting that there is 
no conclusive proof that he is a robber; rather, there is uncertainty 
with regard to his ownership of the land. The Gemara clarifies tha 
the correct formulation is that since the prior owner claims tha 
the possessor is a robber, the possessor has to preserve his bill of 
sale (Rashbam). 


Protested, returned and protested — away Ny WwW: That is to 
say, the prior owner protested at the end of three years, and then 
protested again three years later (Rashbam). There are different 
versions of the text of this Gemara. There are those who have 
the reading: Protested, returned and protested, leaving out the 


hird protest (Rabbeinu Hananel; Rashbam). The reasoning for 
his halakha is that changing his claim is tantamount to an admis- 
sion that his first protest was false. The possessor has, therefore, 
established the presumption of ownership by possessing the land 
or three years without a valid protest by the prior owner. Some 
say that this would be the halakha if he protested based on one 
claim at the end of the first year, and then protested the next year 
based on a different claim (Rabbeinu Gershom Meor HaGola). 
According to this explanation, the reason is that the prior owner 
has lost credibility as a result of his first, false, protest, and he is 
not deemed credible with regard to the second protest as well. 
Therefore, it is as if no protest has been lodged. By contrast, the 
Meiri holds that changing the claim from year to year within the 
three years does not undermine his protest, as he was required 
to protest only once. 
Early commentaries cite that the Rif's reading of the Gemara 
is: Protested, returned and protested, and then returned and 
protested. This is also the standard text of the Gemara and is the 
reading of the Ri Migash. According to this version, this halakha is 
referring specifically to a case where he advanced a different claim 
at each of the three protests. Since he changed his claim twice, he 
has lost all credibility in this matter, and the possessor does not 
need to pay heed to the protests or preserve his documentation 
of the sale. According to this opinion, the possessor establishes 
the presumption of ownership at the end of nine years, as it is 
established three years after the second protest (see Ramah). 
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HALAKHA 


Once the owner protested in the first year - Y3 
MWK) m ANAW: It is not necessary for the prior 
owner to lodge a protest every year. It is sufficient for 
him to do so once, even in the first year (see Sma). It 
is necessary for the owner to ensure that there is no 
block of three consecutive years without a protest, as 
that would establish the presumption of ownership. 
This is in accordance with the opinion of Reish Lakish 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 11:8 and 
Haggahot Maimoniyyot there; Shulhan Arukh, Hoshen 
Mishpat 146:5). 


Protested, returned and protested — 99) NY WW: 

If the owner repeated his protest by stating the same 
claim as he did initially, the possessor has no presump- 
tive ownership. If he stated a new claim, and it is clear 
that he is thereby negating what he had earlier claimed 

(Sma), and the second protest was lodged after three 
years of possession (Netivot HaMishpat), then the pos- 
sessor has established the presumption of ownership 

(Shulhan Arukh, Hoshen Mishpat 146:7). 
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Perek III 
Daf go Amuda 


NOTES 


An admission needs to be stated in the presence of two — 
DW 253 AKT: Some early commentaries hold that even a 
person’s admission before one witness takes effect, provided 
that he intended for the listener to serve as a witness to his 
admission (Ramban, based on the Jerusalem Talmud). This 
is similar to the ruling stated in tractate Sanhedrin (30b) that 
two admissions, each made in the presence of a different 
witness, can be combined to render one liable to pay per his 
admissions. The testimony of two witnesses who heard an 
admission individually render the debtor liable to pay, while 
he testimony of one of them can render him liable to take 
an oath. The reason the Gemara specifies two witnesses is to 
indicate that there is no need for three, as opposed to a case 
of ratifying documents (Geonim; Rambam). Others hold that 
wo witnesses are needed in order for the admission to have 
any legal standing (Ra’avad; Raza). 


And he needs to say, write — 11nd anid ‘prs: The debtor 
has to authorize the writing of the document, as the docu- 
ment is detrimental to him in several ways. First, it prevents 
him from claiming that he repaid the debt (Rashbam). Sec- 
ond, documentation of his loan subjects him to a lien on his 
property (Ri Migash; Rabbeinu Yona). Third, if the document 
is written without the debtor's instruction, it is possible that 
he will not know of its existence. In that case, he may repay 
he loan but leave the document in the hands of the credi- 
or. The creditor would then be able to use the document 
o collect a second time (Ri Migash). The Rashba presents 
three issues. 


o% 


Acquisition in the presence of two - Dv 1393 p3p: This is 
referring to a legal act using a cloth to formalize the transfer 
of ownership of an item or to create an obligation. Nearly all 
of the early commentaries hold that it is effective regardless 
of whether witnesses are present (Rabbeinu Hananel; Josafot; 
Rif; Rambam). Witnesses are mentioned here only because 
of the continuation, that they do not need authorization 
o write a document detailing the acquisition (Rashbam). 
By contrast, one of the geonim, cited by the Ra’avad, holds 
hat acquisition requires two witnesses to be effective. The 
Ra’avad’s own opinion is more moderate. He holds that those 
modes of acquisition that are explicitly mentioned in the 
Torah do not require witnesses to be effective, while those 
hat are not mentioned explicitly in the Torah do require 
wo witnesses. 


And they do not need to say, write - 121n> anid PI pr 

evertheless, the one giving his property can later instruct 
he witnesses not to write a document even though the 
acquisition already took effect (Tosafot). 
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1393 ANT PA 37 Wak KI VIN § Rava says that Rav Nahman says: A protest can be lodged in 
owy the presence of two" witnesses, 


In the presence of two — DW 353: Many commentaries hold 
that one should not understand from the words of the Gemara 
that witnesses are needed for the protest to take effect. The 
witnesses are needed to establish that the protest took place, 
but if the possessor concedes that it took place, or even if the 
claimant lodged the protest before two witnesses separately, it 
is still a valid protest. The same is true of the cases discussed on 
40a, those of preemptive declaration, admission, and acquisi- 
tion. The reason that he states that a protest can be lodged in 
the presence of two is only to teach that there is no need for 
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NOTES 


three, as opposed to the case of the ratification of documents, 
as will be discussed (see Rabbeinu Yona). Others question 
whether lodging a protest in the presence of one witness is 
effective, as in such a case the possessor could claim that he 
did not take the protest seriously, since he could have denied 
its occurrence (Ramban). By contrast, the Ra'avad holds that in 
all of these cases the witnesses are an integral feature of the 
protest, and the protest does not take effect if it did not take 
place in the presence of two witnesses. 


and the prior owner does not need to say to the witnesses: Write" 
a document detailing the protest; they can write one even absent a 


directive. Similarly, one who desires to state a declaration," pre- 
emptively invalidating a bill of sale by notifying the court that it 
was executed under duress, needs to state the declaration in the 
presence of two witnesses, and he does not need to say to them: 
Write a document detailing the declaration; they can write one 
even absent a directive. 
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The Gemara continues with the statement of Rava: An admission 
of a monetary obligation needs to be stated in the presence of 
two" witnesses, and in this case, the one stating the admission 
needs to say" to the witnesses: Write’ a document detailing the 
admission, as this document is to his detriment; they may not 


write one absent a directive. Acquisition by means of a symbolic 
act utilizing a cloth needs to be done in the presence of two" 
witnesses, and the parties do not need to say to the witnesses: 
Write" a document detailing the acquisition; they can write one 
even absent a directive. And ratification of legal documents needs 
to be done by means of three" people. 


And he does not need to say, write — 13\n3 anid PW pri 
A protest must be lodged in the presence of two witnesses. 
They do not have to witness the protest together (Shakh, citing 
Nimmukei Yosef and Ra’ah). The witnesses can write a docu- 
ment detailing the protest even though the prior owner did 
not explicitly instruct them to do so. The Rema (citing Nim- 
mukei Yosef) notes that the witnesses must write the docu- 
ment using the terminology of agency: So-and-so instructed 
us to write a document testifying to the fact that he lodged a 
protest. They do not write: We heard that he lodged a protest, 
as such a formulation would be considered written testimony, 
which is invalid, rather than a legal document (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 11:8; Shulhan Arukh, Hoshen 
Mishpat 146:5). 


A declaration — ‘tira: One may state a preemptive declara- 
tion in the presence of two witnesses to the effect that he will 

be participating in a future transaction under duress. By doing 

so, he is able to nullify the transaction, even if it will occur many 
years later (Rambam Sefer Kinyan, Hilkhot Mekhira 10:1; Shulhan 

Arukh, Hoshen Mishpat 205:1 and Ketzot HaHoshen there). 


And he needs to say — anid Pasy: If one states an admission 
of a monetary obligation in the presence of witnesses, he is 
liable to pay. This is the halakha only when he appoints them 
as witnesses to the admission, and not if he merely mentions 
a monetary obligation in front of them in passing. The wit- 
nesses may not write a document concerning the monetary 
obligation without the explicit authorization of the debtor 


HALAKHA 


(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 111 and Sefer 
Mishpatim, Hilkhot Toen VeNitan 71-2; Shulhan Arukh, Hoshen 
Mishpat 39:1-2, 81:8). 


Acquisition in the presence of two - mw 1393 p3p: In the 
event of a symbolic act of acquisition, the parties cannot 
renege on the transaction even if there were no witnesses to 
the acquisition (Rema, citing Rosh). Others hold that a symbolic 
acquisition takes effect only when performed in the presence of 
two valid witnesses (see Ra’avad, Maggid Mishne, and Haggahot 
Maimoniyyot). If the symbolic acquisition was performed in 
the presence of two valid witnesses, they do not need to have 
explicit authorization in order to write a document detailing the 
acquisition, as the authorization is implied. This is in accordance 
with the conclusion of the Gemara (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 11:1 and Sefer Kinyan, Hilkhot Mekhira 5:9; 
Shulhan Arukh, Hoshen Mishpat 39:3, 189:1, 195:1). 


And ratification of legal documents by three — niwy orp) 
nywa: The ratification of documents is a legal procedure that 
takes place only in the presence of a court. For this reason, it 
requires three men to serve as a court. The three men may be 
common people. If the ratification was done by fewer than 
three men, it is not valid (Rema, citing Mordekhai and Nimmukei 
Yosef; see Sma and Shakh). The Rema cites an opinion (Terumat 
HaDeshen) that one may rely on the custom that an important 
rabbi can ratify a document on his own (Rambam Sefer Shofetim, 
Hilkhot Edut 6:1; Shulhan Arukh, Hoshen Mishpat 46:3-4). 
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The Gemara presents a mnemonic’ for the cases discussed above: 
Mem, protest [meha‘a]; mem, declaration [modaa]; heh, admission 
[hodaa]; kuf, acquisition [kinyan]. 


Rava now discusses the statement of Rav Nahman that he quoted. 
Rava said: If any part of this statement is difficult to me, this is 
what is difficult to me. This acquisition, what is it like? Ifit is like 
an act of the court," it should require three witnesses for it to take 
effect, as a court must consist of at least three men. If it is not like 
an act of the court, why does he not have to say to the witnesses 
that they should write the document detailing the acquisition? 
Isnt transferring an item to another tantamount to admitting a 
monetary obligation? 


After Rava raised the dilemma, he then resolves it. Actually, it is 
not considered like an act of the court. And here, what is the 
reason that he does not have to say to the witnesses that they 
should write? It is due to the fact that a record of an unspecified 
acquisition is ready to be written." A symbolic act of acquisition 
indicates one’s intention to do everything possible to finalize the 
transaction as soon as possible without waiting for the actual trans- 
fer of the item. Therefore, it is assumed that the parties would 
desire that a document be written, and no explicit authorization is 
necessary. 


§ The Gemara discusses the halakhot of a preemptive declaration. 
Rabba and Rav Yosef both say: We write a preemptive declara- 
tion only concerning one who does not generally listen to and 
implement the judgment of the court. In such a case, there is no 
recourse other than to write a preemptive declaration on behalf of 
the seller nullifying the transaction. If the buyer would be willing 
to listen to the court, the seller is expected to deal with the matter 
in court, rather than participating in the sale and writing a preemp- 
tive declaration. Abaye and Rava both say: A preemptive declara- 
tion may be written even concerning someone who is law abiding, 
such as for me and for you," as not every issue can be settled 
through the courts. The Sages of Neharde’a say: Any preemptive 
declaration 


that does not have written in it the formulation: We are aware of 
so-and-so’s duress," i.e., we are aware of the nature of the coercion 
that forced him to enter this arrangement against his will, is not a 
valid preemptive declaration. 


For what type of transaction is the preemptive declaration being 
stated? If one were to say that it is a preemptive declaration for a 
bill of divorce or for a gift," the preemptive declaration is merely 
revealing the matter." Since these actions can’t take place unless 
he desires it, it is sufficient that he stated that he does not desire 
them, and he need not specify a particular reason for nullifying 
them. And if it is for a sale, but doesn’t Rava say: We do not 
write a preemptive declaration for a sale?" 


We are aware of so-and-so's duress — NDIKA M3 PYT pX: 


HALAKHA 


or giving a bill of divorce, the declaration is effective and his 


Witnesses signing a preemptive declaration must know that the later action is null and void. In these cases it is not necessary 


transaction in question was performed under duress. Similarly, 


for the witnesses to know of the specific nature of the duress. 


the declaration is not valid unless it contains the statement: We, This is due to the fact that these acts are ineffective unless he 
the witnesses, are aware that so-and-so was acting under duress. fully desires them. Additionally, they are null and void even 
Alternatively, the transaction can be nullified even if this language if he does not state explicitly that he is nullifying the action, 
is absent if evidence emerges later that there had been duress as long as the witnesses are aware that there was duress (see 


(Rambam Sefer Kinyan, Hilkhot Mekhira 10:2, and Maggid Mishne 


there; Shulhan Arukh, Hoshen Mishpat 205:1). 


For a bill of divorce or for a gift - xmamati Kwa: If one stated 
a preemptive declaration before giving a gift, forgiving a debt, 


Mishne LaMelekh). The Sma notes that this is the halakha even 
if the degree of duress was minor (Rambam Sefer Kinyan, Hilkhot 
Mekhira 10:3 and Hilkhot Zekhiya UMattana 5:4, and Sefer Nashim, 
Hilkhot Geirushin 6:19; Shulhan Arukh, Hoshen Mishpat 205:2, 242:1 
and Even HaEzer 134:2). 
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BACKGROUND 


Mnemonic - pa: As the Talmud was studied orally for 
many generations, mnemonic devices were devised to 
help remember a series of rulings and the order in which 
they were taught. 


NOTES 

If it is like an act of the court — p1 ma Mbyd x: The 
reasoning is that an act of acquisition resembles an act of 
the court in the sense that there is a transfer of property 
from one person to another. In addition, it is, in some 
ways, detrimental to the one who is selling his property 
(Rashbam). The Ritva formulates the comparison slightly 
differently. He explains that it is as if he is passing judg- 
ment on himself, and accepting these witnesses as his 
judges in this matter. 


An unspecified acquisition is ready to be written — 
Tiy mans pap onp: The fact that the seller is willing to 

effect the transaction by means of acquisition and does 

not demand that the buyer perform an act of pulling, or 
he like, indicates his wholehearted commitment to this 

ransaction. It is therefore clear that he has no intention 

of reneging on the transaction (Rashbam). Alternatively, 
one could explain this halakha based on the notion that 
he entire purpose of the symbolic act of acquisition is 

o expedite the transaction, unlike pulling and the like 

(Rabbeinu Yona). 


For me and for you — P% by: As to why a preemp- 
ive declaration can be written even when it is known 
hat the other party would obey the ruling of the court, 
some explain that at times there is no court available, 
and consequently one will not be able to reclaim his 
property through the court (Rashbam). Others explain 
that Abaye and Rava meant that the issue of cooperating 
with the court is not an innate quality of a person; rather, 
itis a decision that one makes. Therefore, even one who 
has the reputation of being honest may in a particular 
circumstance choose not to obey the ruling of the court 
(Ramban). The Meiri suggests that not every type of 
duress can be dealt with effectively by the court, even 
in the case of one who abides by the court's rulings. 


NOTES 
Is merely revealing the matter — xabya xan maha 
xm: The Rashbam explains that it is sufficient that the 
document state that the giver said that he gave the bill 
of divorce or gift against his will, and there is no need to 
note the specific nature of the duress. Since he receives 
nothing in return, there is no reason not to accept his 
word (Ramban). Accordingly, if it later becomes clear that 
he had lied and there had been no duress, the declara- 
tion is null and void. By contrast, the majority of the early 
commentaries hold that the declaration is still an expres- 
sion of his lack of desire to grant the bill of divorce or gift 
(Rabbeinu Yona; Rashba). These commentaries explain 
hat these actions need to be performed wholeheartedly, 
and since the declaration attests to the fact that this is 
not the case, the bill of divorce or gift is nullified (Ri 
igash; Rambam; Ramah; Rid). 


We do not write a preemptive declaration for a sale — 
WRN KYTIN wane Xb: Although Rava did not articulate 
his principle explicitly, it can be derived from his ruling 
ater in the chapter (48a) that a sale made under duress 
is valid (Ramban). Rabbeinu Gershom Meor HaGola 
explains that someone who is coerced to sell does so 
wholeheartedly, since he is paid for the item. The Rid 
explains that all sales are the result of a certain degree 
of duress. Were the seller not compelled by his need for 
money, he would not part with his property. Therefore, 
this sale is essentially no less valid than any other. 
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HALAKHA 


Rava concedes where one was compelled to act - »tin 
DINT KIT XII: A preemptive declaration is written for 
one who is compelled to sell his property. The nature of the 
duress may be the use of physical force against the seller or 
intimidation involving a credible physical threat. There are 
those who hold that mere intimidation is not considered 
duress (Rema, citing Maharik). The duress may also be mon- 
etary, for example, in a case where one had a tenant farmer 
but did not have proof of the arrangement, and after three 
years of use the tenant farmer threatened to claim owner- 
ship unless the owner sold the land to him. In this case, he 
is able to write a preemptive declaration enabling him to sell 
the land while retaining ownership (Rambam Sefer Kinyan, 
Hilkhot Mekhira 10:4; Shulhan Arukh, Hoshen Mishpat 205:7). 


Concealed gift - KAYAY XMI: If one gives a concealed 
gift, it is invalid, as it is possible that he intended to deceive 
the recipient and give it to another. This is in accordance 
with the opinion of Rav Yehuda. It makes no difference 
whether it is a gift of one on his deathbed or that of a well 
person (see Sma). Likewise, if one instructed witnesses to 
write a document detailing the gift without specifying that 
they should do so publicly, the gift is not valid, in accor- 
dance with the second formulation of the opinion of Rav 
Yosef. In order for the gift to be valid, he has to say to the 
witnesses: Write it in the marketplace, or a similar phrase. 
Even if the giver did not instruct the witnesses to write it in 
a public place, it is effective so long as he instructed them 
to publicize the signing or transmission of the document. 
There are those who hold that in a time and place where 
it is standard practice to include instructions to write the 
document publicly, the gift is valid even if this formulation 
is left out, as it is assumed that his intent was for it to be 
done in the usual manner. Nevertheless, it is preferable to 
include explicit instructions (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 5:1-2, 9:1-2; Shulhan Arukh, Hoshen Mish- 
pat 242:3—5, and in the comment of Rema). 


A preemptive declaration for another - aman KYTIN: 

If one wrote two documents giving the same field to two 
people, the first written in private and the second in public, 
the second one is valid. The concealed document does not 
even serve as a preemptive declaration with respect to the 
latter one, in accordance with the conclusion of the Gemara 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 5:1-2, 9:3; 
Shulhan Arukh, Hoshen Mishpat 242:3-5, 8). 
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The Gemara answers: Actually, it is referring to a preemptive 

declaration for a sale, as Rava concedes in a case where one was 

compelled to act" due to a threat of monetary loss, as with the 

incident of the orchard," as there was a certain man who mort- 
gaged his orchard to another for three years. After he worked 

and profited from it for the three years necessary for establishing 
the presumption of ownership, he said: If you sell the orchard 

to me, it is well. And if not, then I will hide the mortgage docu- 
ment and I will say that this land is purchased and that is why it 

is in my possession, and you will receive no payment for the 

orchard. In a case like this, we write a preemptive declaration. 
The declaration states that he does not actually desire to sell his 

property but was forced to do so. 


§ Rav Yehuda says: With regard to this document detailing a 
concealed gift," we do not collect with it. The Gemara clarifies: 
What are the circumstances of a concealed gift? Rav Yosef said: 
It is referring to a case in which the giver said to witnesses: Go 
and hide and write a document for the recipient of this gift. And 
there are those who say that Rav Yosef said: It is referring to a 
case in which the giver did not say to witnesses: Sit outdoors 
in the marketplace’ and write it for him. The Gemara asks: 
What is the difference between the two versions of Rav Yosef’s 
statement? The Gemara answers: The difference between the 
two versions is in a case where his instructions were without 
specification," i.e., he did not tell them to write the document in 
private or in public. 


Rava said: But a concealed gift is effective as a preemptive decla- 
ration for another" gift. In other words, ifhe first gave an item as 

a concealed gift to one person, and then he gave this item as a 

gift to someone else, the second gift is null and void. Rav Pappa 

said: This ruling of Rava was not stated explicitly; rather, it was 

stated by inference, and he did not, in fact, hold accordingly. 


NOTES 


As with the incident of the orchard — xb153 MWyns: A 
case in which one will suffer a great loss if ‘he refuses to sell 
is certainly a case of coercion (Rashbam). The Ramban holds 
that in this case the witnesses can write a document even 
without the seller having stated a preemptive declaration, as 
the circumstances alone demonstrate the duress. Rabbeinu 
Yona interprets the Gemara’s answer as follows: Rava concedes 
that when there is duress and, in addition, the seller declares 
that he was coerced, the sale is null and void. The witnesses may, 
therefore, write a preemptive declaration. 


Concealed gift — xayav xam: The reason for this is the 
concern that perhaps the giver ‘already gave this item to another, 
or he merely meant this as a preemptive declaration with regard 
to another gift, as explained in the continuation of the Gemara 
(Rashbam). The Ramah suggests that another reason concealed 
gifts are invalidated is to prevent collusion. After giving the gift, 
the giver will then sell the property to another, and the recipi- 
ent of the concealed gift will repossess the property from the 
buyer, as he has a prior claim. Then, the giver and recipient will 
divide the profits. The Ramah also suggests that by giving the 
gift secretly, the giver indicates that he wishes to afford himself 
the option to reconsider, which means that the gift was not 
given with full resolve to effect the transaction. The Ri Migash 
cites Rav Hai Gaon as ruling that such a gift is invalid only if it 
is to take effect later, but if it is effective immediately, it is not 
considered a hidden gift. 


Did not say to witnesses, sit outdoors in the marketplace - 
xO aM xpwa APA md wre KYT: According to the standard 
version of the text, the giver did not explicitly instruct the wit- 
nesses to write the document publicly, but he did not instruct 
them to write it secretly either. Many early commentaries favor 
the version of the text as recorded by Rabbeinu Hananel and 
the geonim: The giver said to the witnesses: Do not sit outdoors 
in the marketplace, etc. That is to say, while he did not instruct 
them to be secretive, he did tell them not to do it in an overly 
public way. 


The difference between them is where his instructions were 
without specification — xanp 174 KDN: According to the 
majority of commentaries, the difference between the two 
versions is when the giver did not instruct them to write it 
either in public or in private. According to Rabbeinu Hananel’s 
version, the gift is invalid unless he instructed them to write 
the document publicly (Rabbeinu Hananel, citing his father, 
Rabbeinu Hushiel). Josafot and the Ramban, among others, 
discuss how this accords with the language of the Gemara. 
The Rid writes that in that case, where he does not instruct the 
witnesses either way, the gift is certainly valid. The dispute is in 
a case where he instructed them: Write in a place that is neither 
hidden nor public. 
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Rav Pappa explains the inference: As there was a certain man 
who went to betroth" a woman. She said to him: If you write a 
document signing over all of your property to me, then I will 
be your wife, and if not, I will not be your wife. He went 
and wrote a document signing over all of his property to her. 
His eldest son came and said to him: And that man, i.e., me, 
what will become of him if you give all of your property to 
this woman? The father said to two witnesses: Go hide in 
Avar Yemina® and write’ a document for the son, giving him 
the father’s property as a gift. Later, the witnesses came before 
Rava. He said to them: This Master, i.e., the son, did not acquire 
the property and that Master, i.e., the wife, did not acquire it 
either. The son did not acquire the property because it was a 
concealed gift. 


The Gemara explains why the wife does not acquire it as well. 
One who observed this incident assumed that Rava invalidated 
the wife’s acquisition because the concealed gift to his son was 
a preemptive declaration to the other gift, but that is not so. 
There, in the case of the woman and the son, the matter is self- 
evident" that he wrote a document signing over his property to 
her because of duress, as she had told him that she would not 
marry him otherwise; but here, in a typical case of giving one 
person a concealed gift and then giving a public gift to another, 
that is not the case. It is possible that it is simply amenable to 
him that this Master, i.e., the one to whom he gave it publicly, 
should acquire the gift, and it is not amenable to him that 
this Master, i.e., the one to whom he gave it privately, should 
acquire the gift. Consequently, an incorrect inference was drawn 
concerning Rava’s opinion. 


A dilemma was raised before the Sages: 


What is the status of a document detailing a gift that is with- 
out specification" as to whether the giver desired that it be pub- 
licized? Ravina says: We are not concerned that it may be a 
concealed gift, and Rav Ashi says: We are concerned. And the 
halakha is that we are concerned." 


NOTES 


Without specification - xanp: The Rashbam and other early 
commentaries explain that this refers back to the issue of the 
wo versions of the statement of Rav Yosef (40b), concern- 
ing the definition of a concealed gift, and the question is in 
accordance with which version is the halakha. The Rid notes 
hat this interpretation is difficult, as the Gemara typically 
notes when it is returning to address an earlier dispute after 
having discussed another matter. He therefore suggests that 
he Gemara is raising a different question: What is the status 
of a deed of gift written without specification when the court 
is unable to clarify whether the witnesses had been instructed 
o write it publicly or privately? 


We are concerned — PW»: The Rashbam understands that 
practically speaking, this formulation of: We are concerned, 
means that the status of this gift is uncertain. Although the 
recipient is not awarded the item, the court does not confis- 
cate it from him if he seized it. Rabbeinu Hananel is cited as 
holding that due to the concern that the gift is invalid, the 
court confiscates it from him, even if the recipient had seized 
it. The Ramah and other commentaries agree with this opinion. 
The Ri Migash explains, based on the geonim, that it means 
that the court investigates the facts surrounding the particular 
case. If they discover that there was no deficiency in this gift 
and it just happened not to have been publicized, it is valid. 


HALAKHA 


As there was a certain man who went to betroth, etc. — 
apy wary MKT KIA NIT: A giver's actions, eg, first giving 
the gift to another clandestinely, can serve as an indication of 
his intent to nullify a gift given later in certain circumstances. 
In the case of the Gemara, his clandestine gift to his son served 
as an indication that he gave his property to his wife under 
duress. In this case, there was some duress, which is why the 
gift to his son was effective in nullifying the one to his wife. It 
was not a case of actual coercion, as he could have decided 
not to marry her (Tur). This is why the gift was not automatically 
nullified (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 5:4-5; 
Shulhan Arukh, Hoshen Mishpat 242:9—-10). 


BACKGROUND 
Avar Yemina — x29? Vay: This refers to an area that was a 
suburb to the south [yamin] of the city Mehoza. It consisted 
mostly of gardens, which may be why it was chosen as a loca- 
tion for writing documents clandestinely. 


NOTES 


Go hide in Avar Yemina and write — 1373) K3? 3V2 AYN: 
Meaning, they should write this document for his son before 
the other document is written for his wife. His son’s claim will 
then precede that of his wife, and the son will receive the 
property (Rashbam). Others understand that this document 
is written after the document giving his property to the wife. 
Nevertheless, it undermines the other document by indicating 
that he did not actually wish to give her the property (Rabbeinu 
Gershom Meor HaGola; Ri Migash; Ramah). 


But that is not so, there, the matter is self-evident — x) 
sop TVI ONT KT: In other words, Rav Pappa is clarifying 
what Rava actually meant: In general, concealed gifts do not 
function as preemptive declarations. This case is an excep- 
tion due to the coercion of the man’s wife. Where there is no 
external indication of duress, the public gift is effective, as the 
presumption is that he really desired for that person to receive 
the property (Rashbam). The Ri Migash disagrees and explains 
that a concealed gift never serves as a preemptive declaration. 
Rather, the gift to the wife was nullified by the coercion itself, 
without the need for a preemptive declaration. 


HALAKHA 

And the halakha is that we are concerned - pw» xo: 
If a document detailing a gift does not specify that the giver 
instructed the witnesses to publicize its writing, there is a con- 
cern that it was a concealed gift. Therefore, the recipient does 
not acquire the gift. This is in accordance with the opinion of 
Rav Ashi. In the present it is effective after the fact (Sma; see 
Pithei Teshuva). The Rema writes that even if the recipient seized 
the gift, the court repossesses it (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 5:2; Shulhan Arukh, Hoshen Mishpat 242:3). 
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HALAKHA 


Possession that is not accompanied by a claim - paw npin 
myy may: Possession that is not accompanied by a claim 
does not establish the presumption of ownership. If one 
is in possession of a field that is known to have belonged 
to another, and the possessor says that he took possession 
because no one objected to his doing so, the court removes 
him from the field and orders him to reimburse the owner for 
the produce that he consumed. Use of a field establishes the 
presumption of ownership only if the possessor advances a 
legitimate claim to the land, e.g., a claim that he purchased it, 
received it as a gift, or inherited it (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 14:12; Shulhan Arukh, Hoshen Mishpat 
146:9). 


Land based on inheritance - nwy DW KAM: If one is in 
possession of a field and claims that he inherited it, he does 
not need to demonstrate his ancestors’ right to the field. He 
does need to establish that they actually possessed the field, 
even if for only one day. Similarly, one can establish the pre- 
sumption of ownership by producing proof that his ancestors 
were in possession of the field for the requisite three years, 
even if he himself did not possess it at all (Rema, citing Beit 
Yosef). The Shakh (see also Netivot HaMishpat) notes that he 
does not need to prove in court that he is the heir to those 
ancestors (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
14:13; Shulhan Arukh, Hoshen Mishpat 146:10). 


Open your mouth for the mute - abr “panna: If it appears 
to the court that a litigant’s case is just and he is unable to 
properly formulate his claim, the court should assist him. 
This is based on the principle of: “Open your mouth for the 
mute” They must exercise great caution so as not to act as the 
litigant’s attorney (Rambam Sefer Shofetim, Hilkhot Sanhedrin 
21:11; Shulhan Arukh, Hoshen Mishpat 17:9). 


LANGUAGE 
Torrent [bideka] - xpa: Apparently from the Akkadian 
butuktu, meaning a torrent of water. Since Babylonia is level 
and contains many rivers and channels, it is prone to sudden 
flooding, due to burst dams and high tides. Such floods often 
caused extensive damage. 
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Open your mouth - Panna: The mishna needed to teach that 
it is not reasonable to assume that the possessor had a valid 
claim that he did not present to the court. Therefore, if the court 
had advanced the claim on his behalf, it would have constituted 
unwarranted assistance on behalf of one of the litigants. The 
court would thereby be in violation of the admonition the 
Sages made to judges, recorded in tractate Avot (1:8): “Do not 
act as an attorney.” 
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MI S HNA Any possession that is not accompanied 


by a claim" explaining how the possessor 
became the owner is not sufficient to establish the presumption 
of ownership. How so? If the prior owner said to the possessor: 
What are you doing in my land? And the possessor said to him in 
response: I am in possession of the land because no person ever 
said anything to me about my being here, i.e., he states no valid 
claim as to why he would be the owner of the land, his mere use is 
not sufficient to establish the presumption of ownership. 


But if the possessor claimed: I am in possession of the land because 

you sold it to me, or: Because you gave it to me as a gift, or: 
Because your father sold it to me, or: Because your father gave it 

to me as a gift, these are valid claims to ownership. In these cases, 
his possession is sufficient to establish the presumption of owner- 
ship. And one who comes to claim the land based on inheritance" 

does not need a claim explaining why his ancestors had a right to 

the land. 


GEMARA The Gemara asks: Why does the mishna 


need to say this? Isn't it obvious that one 
cannot establish the presumption of ownership absent a claim of 
ownership? 


The Gemara answers: It is necessary for the mishna to state this, 
lest you say: That man had actually purchased this land that he 
possessed, and he had a bill of sale, but it was lost. And the reason 
that he said that he is in possession of the land because no person 
ever said anything to him, is that he thought: If I say that the 
prior owner sold me this land, the court will say to me: Show us 
your bill of sale. Therefore, being that this may be the case, let 
us say to him: Perhaps you had a bill of sale and it was lost. In a 
case such as this, one would think that it is a situation where the 
court should apply the verse: “Open your mouth" for the mute”! 
(Proverbs 31:8), meaning the court should advise a litigant of his 
possible claims, because perhaps he does not state them out of 
ignorance. Therefore, the mishna teaches us that the court does 
not advance this claim on his behalf, and if he does not make the 
claim of his own violation, he does not establish the presumption 
of ownership. 


§ The Gemara presents a mnemonic for the discussion that 
follows: Ayin, nun, bet." 


The Gemara tells of a related incident: A torrent [bideka]' of 
water swept through Rav Anan’s land, removing the wall which 
marked the boundary between his land and that of his neighbor. 
Rav Anan went back and rebuilt the wall, inadvertently placing 
it in his neighbor’s land. Rav Anan came before Rav Nahman 
to ask him what he should do about it. Rav Nahman said to him: 
Go return the boundary to its prior position. 


Rav Anan replied: Why should I return the boundary? But didn’t 
Ialready establish the presumption of ownership of this land? Rav 
Nahman said to him: In accordance with whose opinion are 
you claiming a right to the land? Is it in accordance with the 
opinion of Rabbi Yehuda and Rabbi Yishmael," who say: Any 
taking of possession that is done in the presence of the prior owner 
is sufficient to establish the presumption of ownership immedi- 
ately? If so, your claim is not accepted since the halakha is not in 
accordance with their opinion. 


NOTES 


A mnemonic, ayin, nun, bet — pap 3’ay: Apparently the cor- 
rect version of the text is: Ayin, nun, kaf, dalet. This alludes to 
the names of the Sages mentioned in the continuation of the 
Gemara: Anan, Nahman, Kahana, and Yehuda. 


Is it in accordance with the opinion of Rabbi Yehuda and 
Rabbi Yishmael - byw» van mm vay: Rabbi Yehuda’s 
opinion is cited in the previous mishna (38a). His statement 


indicates there that when the owner is nearby, the presump- 
tion of ownership is established immediately. Rabbi Yishmael’s 
opinion is cited later on (59b). The Gemara is referring to 
Rabbi Yishmael, son of Rabbi Yosei. Rabbi Yehuda is therefore 
mentioned first, as he lived in the previous generation. 
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Rav Anan said to Rav Nahman: But didn’t the neighbor waive" his 
ownership of this land, as he came and assisted in the building of 
the wall with me? Rav Nahman said to Rav Anan: It is an errone- 
ous waiving," since you yourself would not have placed the wall 
there if you had known that it was the wrong location for it. Just as 
you did not know that you were building it in the wrong location, 
so too, he did not know. Therefore, it is reasonable to assume that 
he did not knowingly waive his ownership of his property. 


The Gemara relates a similar incident: A torrent of water swept 
through Rav Kahana’s field, removing the wall that marked the 
boundary between his land and that of his neighbor. Rav Kahana 
went back and rebuilt the wall, inadvertently placing it in land that 
was not his. 


HALAKHA 


It is an erroneous waiving - 71 Mmyva atom: If a wall divid- his property, he has waived his claim to land now beyond the 


ing two fields fell and the owner of one of the fields rebuilt it 
on his neighbor's property, even if the neighbor assisted him 
in rebuilding the wall, if the neighbor was not aware that the 
wall was being rebuilt on his property, he has not waived his 


wall. In such a case, the owner that rebuilds the wall acquires 
the extra strip of land immediately, even if he did not realize that 
he was building the wall on his neighbor's property (Shulhan 
Arukh, Hoshen Mishpat 142:2). 


claim to the land. If he was aware that it was being rebuilt on 
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Rav Kahana came before Rav Yehuda. Rav Kahana’s neighbor went 
and brought two witnesses. One said: Rav Kahana entered two 
rows into his neighbor’s land, and one said: Rav Kahana entered 
three rows into his neighbor's land. Rav Yehuda said to Rav Kahana: 
Go and pay two out of the three that your neighbor is claiming by 
moving the wall two rows into your property. 


Rav Kahana said to Rav Yehuda: In accordance with whose opin- 
ion are you ruling that the testimony of witnesses who contradict 
each other is valid? Is it in accordance with the opinion of Rabbi 
Shimon ben Elazar? As it is taught in a baraita that Rabbi Shimon 
ben Elazar said: Beit Shammai and Beit Hillel did not disagree 
with regard to two sets of witnesses, where one set says that a 
litigant owes one hundred dinars and one set says that he owes 
two hundred." In such a case, everyone agrees that two hundred 
includes one hundred," and he is liable to pay one hundred. 


With regard to what did Beit Shammai and Beit Hillel disagree? 
They disagree with regard to one set of witnesses, where one wit- 
ness says that a litigant owes one hundred dinars and one witness 
says that he owes two hundred; as in such a case, Beit Shammai 
say that their testimony is divided, and they do not combine to 
form a set of witnesses, and Beit Hillel say that two hundred 
includes one hundred, and they combine to form a set of witnesses. 
Rav Kahana assumed that Rav Yehuda based his ruling on Rabbi 
Shimon ben Elazar’s interpretation of the opinion of Beit Hillel. 


That two hundred includes one hundred — 
TA: If a creditor claims he is owed two hundred dinars (Netivot 
HaMishpat, based on Rema), and one witness testifies to a loan 
of one hundred dinars and another testifies to a loan of two 


HALAKHA 
ona boos ww 


two hundred includes one hundred. This is in accordance with 
the opinion of Beit Hillel, as formulated by Rabbi Shimon ben 
Elazar (Rambam Sefer Shofetim, Hilkhot Edut 3:3; Shulhan Arukh, 
Hoshen Mishpat 30:2). 


hundred, the debtor is liable to pay one hundred dinars, as 


————————_ NOTES 
But didn’t he waive -yry XM: The neighbor's actions in 
assisting in rebuilding the wall demonstrate an acceptance 
of the boundary’s location. This expresses his waiving of any 
claim to the strip of land now found on the other side. The 
early commentaries are bothered by the question of how 
this is effective, since merely waiving a claim is not sufficient 
to effect the transfer of land. They explain that his actions 
serve as a statement to Rav Anan that he should go and 
perform an act of acquisition, thereby giving validity to Rav 
Anan's act of acquisition through possession (Rashbam). The 
Ra'avad defines the neighbor's actions as an admission that 
the land belongs to Rav Anan, which is sufficient to effect 
the transfer of land. Even though Rav Anan did not intend 
to acquire the land, it is sufficient because the property is 
being transferred to him by another. The Ramban offers an 
entirely different explanation, that there is no acquisition of 
any land at all in this case. Rather, the issue is the waiving 
of the obligation to rebuild the wall, which had previously 
been incumbent on both of them. 


NOTES 


And one says two hundred — P082 NVN NNN: Both sets 
of witnesses are testifying about the same event that took 
place at a specific time and place, but they differ as to the 
sum of money owed (Rashbam). 


That two hundred includes one hundred — boa ww 
mya nN: The reason Beit Shammai differentiates between 
two sets of witnesses, one of whom testifies to a larger sum 
of money than the other, and two witnesses, one of whom 
testifies to a larger sum of money than the other, is that if 
there are two sets of witnesses who agree with regard to 
the essential liability, but differ as to a detail, the testimony 
of each set is valid. The court accepts both in terms of their 
common testimony, and the point of contention is left 
uncertain. By contrast, if there are only two witnesses and 
hey disagree as to the exact facts, the court cannot com- 
bine the witnesses to form a set of witnesses. Consequently, 
here is no valid testimony. Rabbi Shimon ben Elazar holds 
hat according to the opinion of Beit Hillel the court does 
combine their testimony, as the witnesses agree with regard 
o the essential liability. The Ramah and other early com- 
mentaries find this difficult, as the court is utilizing two wit- 
nesses where it is clear that one of them is lying. They answer 
hat the court's assumption is that neither is deliberately 
ying. One of them is simply mistaken as to this detail, so 
he facts upon which they agree can be accepted (Ritva). 
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BACKGROUND 
Letter from the West - KIWAN KAWY: In that era, 
he great academies were in Eretz Yisrael and Rabbi 
Yohanan was alive. Therefore, the halakhic decisions 
hat emanated from Eretz Yisrael carried great weight 
and were binding in Babylonia, as well. 


Kashta — xmwp: There are those who understand this to 
be the name of a place. If it is a place in Babylonia, then it 
must be close to Kafrei, the city where Rabbi Hiyya and 
his family lived before they ascended to Eretz Yisrael. 
However, it is also possible that it refers to a place in 
Eretz Yisrael, near Tiberias. 


NOTES 

When you will bring - »n 2: Early commentar- 
ies derive a basic principle from this discussion. If an 
authoritative court or judge issues a ruling, and a litigant 
thinks that the ruling is in error, he must nevertheless 
abide by the ruling. The litigant can later appeal and 
present new evidence, and the court can reverse its 
decision (Ritva; Rabbeinu Yeruham, citing Ramah). 


| purchased it from so-and-so, who purchased it from 
you ~ JPA MIT ANP Kaan: The possessor is not 
claiming with certainty that the one from whom he pur- 
chased it, in fact, purchased it from the claimant. Rather, 
he is stating that he purchased it from so-and-so with 
the assumption that the seller had purchased it from the 
prior owner (Rashbam). Alternatively, the seller told him 
that he had purchased it from the prior owner (Ritva). 


HALAKHA 

You have witnesses, etc. — 13137 ad Dm: If one 
resided in a house for the years necessary for establish- 
ing the presumption of ownership, and acknowledges 
that the house had previously belonged to the claimant, 
but claims that he purchased the house from someone 
else, he retains the property if it is plausible that the one 
who sold it to him purchased it from the prior owner 
(Sma). According to some, the possessor has to bring 
witnesses attesting to the fact that the one who sold 
it to him had resided there for at least one day (Tur). 
Others hold that it is sufficient for the possessor himself 
to state this claim (Tosafot; see also Shakh). The Rema, 
citing Tur, maintains that it is sufficient if the one who 
sold it to him had resided there for one hour. It is also suf- 
ficient if the possessor claims that the seller purchased 
it from the prior owner in the possessor's presence. This 
is in accordance with the opinion of Rabbi Hiyya (Ram- 
bam Sefer Mishpatim, Hilkhot Toen VeNitan 14:14; Shulhan 
Arukh, Hoshen Mishpat 146:14). 


But he does need proof - »ya 77 NI: In the case of 
a possessor who claims that he inherited property he 
possesses, and someone else proves that he had been 
he owner of that property in the past and claims to 
still be the owner, the possessor has to prove that his 
ancestor worked and profited from the property, if only 
or a day. Otherwise, ownership of the property reverts 
o the prior owner, and the possessor is liable to pay 
or the produce that he consumed. Testimony to the 
effect that his ancestor was seen in that field is insuf- 
ficient, as it is common for people to survey property 
and ultimately not purchase it. This is in accordance with 
he opinion of Rava, whose opinion is almost always 
accepted in his disputes with Abaye (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 14:13; Shulhan Arukh, 
Hoshen Mishpat 146:10). 
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Rav Kahana then said to Rav Yehuda: How can you rely on this 
opinion? But I can bring you a letter from the West,’ Eretz Yisrael, 
stating that the halakha is not in accordance with the opinion of 
Rabbi Shimon ben Elazar, and that in fact Beit Hillel also disqualify 
two witnesses in such a case. Rav Yehuda said to Rav Kahana: I will 
accept that ruling when you will bring" such a letter. Until then, I 
stand by my ruling. 


Q The Gemara relates: There was a certain man who resided in a 
loft in Kashta’ for four years. At the end of that period, the prior 
owner of the house came and found him there. The prior owner 
said to him: What do you want with this house of mine? The 
possessor said to him: I purchased it from so-and-so, who pur- 
chased it from you." The possessor came before Rabbi Hiyya, who 
said to him: If you have witnesses" who will testify that he, from 
whom you purchased the house, resided in it, even if there is tes- 
timony that he resided in it for only one day, I will establish it in 
your possession, but if there is no testimony to his having resided 
there then I will not establish it in your possession, and it will revert 
back to its prior owner. 


Rav said: I was sitting before my uncle [dehavivi],| Rabbi Hiyya, 
and I said to him: But isn’t it common fora person to purchase a 

house and sell it immediately during the same night? It is possible 

that the seller purchased and sold the house without witnesses who 

saw him residing in it. And I saw that Rabbi Hiyya’s opinion was 

that if the possessor said to the claimant: The one who sold it to me 

purchased it from you in my presence, this claim is deemed cred- 
ible, since if the possessor wanted to, he could have said to the prior 

owner of the house: I purchased it from you. 


Rava said: It stands to reason that the halakha is in accordance 
with the opinion of Rabbi Hiyya, as the mishna (41a) teaches: In 
the case of land that comes as an inheritance, one is not required 
to make a claim as to how the land came into his benefactor’s pos- 
session when one’s ownership of the land is challenged. This indi- 
cates that it is a claim that he does not need, but he does need 
proof" that it had been in the possession of his ancestors. 


The Gemara rejects the inference from the mishna: But perhaps he 

does not need proof and does not need a claim. The only reason 

that the mishna mentions that he does not need a claim is to clarify 
that this does not fall into the category of a possession that is not 
accompanied by a claim. Therefore, one cannot infer from the ruling 
of that mishna what the halakha should be in this case. And if you 

wish, say instead that although the inference from the mishna is 

correct, it is not relevant to this case, as the case of a buyer is differ- 
ent, since he would not throw money away for nothing. The fact 
that he purchased the house indicates that he must have ascertained 

that the seller had a right to it. 


A dilemma was raised before the Sages: If the seller was seen in 
the house, what is the halakha? Is this sufficient proof that he had 
purchased the house? Abaye said: It is identical to testimony that 
he had resided there. Rava said: This does not constitute proof, 
as a person is apt to survey [desayyar]' land and ultimately not 
purchase it. 


Uncle [haviv] — aan: This word means uncle, one’s father's 
brother. Some understand it as a truncated form of ahi avi, mean- 


LANGUAGE 


that Rav referred to him in this way, as it has the dual connotation 
of familial closeness and affection. 


ing my father's brother. It seems that it is connected with the 


other meaning of haviv, which means precious. This connection 
echoes the dual meaning of dod in Hebrew, which means both 
uncle and beloved. Rabbi Hiyya was both Rav’s paternal uncle 
and his maternal uncle (see Sanhedrin 4a), and Rav was also his 
preeminent disciple. It would appear that it was for this reason 
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Survey [sayyar] - 38: From the Aramaic word sa'ar, spelled 
samekh, ayin, reish. Guttural letters were often dropped by Baby- 
lonians, and therefore this word was pronounced sar. It means to 
inspect or examine. One who surveys land does not merely stroll 
through it, but examines it carefully. 
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§ The Gemara issues a ruling concerning the establishment of the 
presumption of ownership. Three buyers combine" to establish the 
presumption of ownership. If one purchased a field and sold it to 
another, who then sold it to a third party, and in total, the three of 
them worked and profited from the field for three years, the third 
one has established the presumption of ownership. Rav says: And 
this is the halakha only if they all purchased the land with a bill" of 
sale. As a result of the bill of sale, the prior owner will know that it 
is not the case that each of them worked and profited from the field 
for only one year and abandoned it, which would explain why he 
did not bother to lodge a protest. 


The Gemara asks: Is this to say that Rav holds that a bill of sale 
generates publicity," but witnesses do not generate publicity? But 
doesn’t Rav say that with regard to one who sells a field in the 
presence of witnesses, and that field is later seized by the creditors 
of the seller, the buyer collects from the liened property" that the 
seller had sold to others, to be reimbursed for his seized field? If not 
for the fact that the sale in the presence of witnesses generates 
publicity, those who later purchased land from the seller would not 
have been aware that the property they are purchasing is liened to 
the first buyer. The Gemara answers: There, with regard to buyers, 


NOTES 


And this is only if they all purchased the land with a bill - 
wa obo): It must be clear to all that they are all working and 
profiting from the field based on the first sale. Otherwise, the 
prior owner can claim that he did not see a need to lodge a 
protest, as each left on his own after only a year and no one 
was there for the requisite three years (Ri Migash; Rabbeinu 
Barukh). Others hold that the first of the buyers is not expected 
to have kept his bill of sale, since three years passed since his 


purchase. The only reason for the others to have a bill of sale 
is to cause the presumption of ownership to be established 
(Rashbam; Ramah). 


A bill of sale generates publicity - xop mb Is WH: Since 
there is a need to employ a scribe and to summon witnesses, a 
number of people are present for the signing of the bill and the 
matter is publicized (Rashbam). 
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they caused their own loss" by not investigating whether there was 
a lien on the property that they intended to buy. 


The Gemara asks: And did Ray, in fact, say this, that one can collect 
sold property by means of witnesses alone? But didn’t we learn in 
a mishna (175a): One who lends money to another with a promis- 
sory note collects his debt from liened property that had been sold 
after the loan, if the debtor has no other property; but ifone lent by 
means of witnesses without a promissory note, he collects his debt 
only from unsold property?® 


And if you would say that Rav is a tanna, and as such has the 
authority to dispute the determination in the mishna, but didn’t 
Rav himself and Shmuel both say: One who is owed a debt due to 
a loan by oral contract does not collect liened property, not from 
the heirs of the debtor nor from the buyers, despite the fact that 
there are witnesses? 


BACKGROUND 


Unsold property — jim 993 OrD32: Unsold property stands in 
contrast to mortgaged property. In general, if a debtor sells 
his previously mortgaged property, his creditor may seize that 


property from the buyer. But the creditor may not seize property 
from the current owner if the debtor possesses non-liened prop- 
erty, even if it is inferior in quality to the mortgaged property. 


HALAKHA 

Three buyers combine - pasna ninip? nyw: If three 
people each worked and profited from a field for a year 
each, having purchased it one from the other, the presump- 
tion of ownership is established for the third one to own the 
field. This is the halakha only if the sales were performed 
with a bill of sale. If not, no presumption of ownership 
is established. This is in accordance with the opinion of 
Rav (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 12:6; 
Shulhan Arukh, Hoshen Mishpat 144:2). 


One who sells a field in the presence of witnesses, the 
buyer collects from liened property - wya 71H 7317 
Day DDM TIA: If one purchased a field and it was 
seized by a creditor as payment for the seller's debt, the 
buyer collects another field from the seller as a replacement 
or the first field. If the seller had sold all of his remaining 
fields to other people after selling this one, the first buyer 
collects the replacement field from the most recent buyer. 
This is the halakha even if he purchased the field in the 
presence of witnesses without a bill of sale. There are those 
who hold that if he had received the field as a gift and it 
was later seized, the recipient collects from the most recent 
buyer only if the gift was given with a deed, as gifts do 
not generate publicity (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 11:5 and Maggid Mishne there; Shulhan Arukh, 
Hoshen Mishpat 16:1). 


NOTES 


Typically, if there were only witnesses but no bill of fin 
the matter would not generate publicity. Therefore, in the 
case of the three buyers, the presumption of ownership is 
not established without bills of sale. By contrast, in the case 
of liens, it is the responsibility of the buyer to investigate 
whether there are any liens on the property. Since there are 
witnesses, it is possible to ascertain the facts. If the buyer 
failed to do so, he bears responsibility for the consequences. 
He has no claim to compensation if he failed to investigate 
and lost the property as a result. 
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NOTES 

Sells it in public — pat xona: The Rashbam explains 
that this is referring to the seller, who publicizes that his 
property is for sale in order to attract potential buyers. By 
contrast, Rabbeinu Gershom Meor HaGola and others 
explain that it is the buyer who has an interest in gener- 
ating publicity. The publicity bolsters his reputation as a 
wealthy man who is able to purchase land. 


And the buyer for one year - mw npm: Here, and in 
the continuation of the discussion, it is referring to a case 
where the field was purchased from the son with a bill of 
sale (Rashbam). 
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The Gemara answers: Are you raising a contradiction from a case 
of aloan to a case ofa sale? They are not comparable. In the case of 
aloan, when one borrows money he borrows discreetly, in order 
that his property not be devalued, as people will pay less for his 
property if they know that he is pressed for capital. Since a loan is 
issued discreetly, the presumption is that the buyers were unaware 
of the loan. Therefore, the creditor does not collect from sold prop- 
erty. By contrast, in the case ofa sale, one who sells land sells it in 
public’ in order that publicity be generated with regard to it. 
Therefore, the cases of loans and sales are not comparable. 


The Gemara continues the discussion of the establishment of the 
presumption of ownership by successive possessors. The Sages 
taught: If the father worked and profited from the land for one 
year" and the son who inherited it from him worked and profited 
from it for two years, or if the father worked and profited from 
the land for two years and the son worked and profited from for 
one year, or if the father worked and profited from the land for one 
year and the son worked and profited from it for one year, and the 
buyer, who purchased it from the son, worked and profited from it 
for one year," this is sufficient to establish the presumption of 
ownership. 


The Gemara asks: Is this to say that with regard to a buyer, the 
transaction generates publicity? And one can raise a contradiction 
from a baraita (Tosefta 2:8): If one worked and profited from the 
land in the presence of the father, the prior owner, for one year," 
and in the presence of the son, who then inherited it from the 
father, for two years; or in the presence of the father for two years 
and in the presence of the son for one year; or in the presence of 
the father for one year and in the presence of the son for one 
year and in the presence of the buyer, who purchased it from the 
son, for one year; this is sufficient to establish the presumption of 
ownership. And if it enters your mind that with regard to a buyer, 
the transaction generates publicity, there is no greater protest than 
this. By selling his land to someone else, the son of the prior owner 
is clearly stating that it does not belong to the possessor. 


Rav Pappa said: That is not a contradiction, as when that baraita 
is taught, it is taught with regard to one who sells his fields with- 
out specification. The son of the prior owner sold his fields without 
clarifying which fields he was selling. Since he did not specify the 
field from which the possessor is profiting, the possessor had no 
reason to assume that this field was being sold and that he needed 
to hold on to his deed, and he establishes the presumption of owner- 
ship despite the sale. In a case where the son of the prior owner 
stated explicitly that he was selling the field in question, the sale 
would serve as his protest. 


HALAKHA 


The father profited from the land for one year, etc. — mos 
ndm 3x7: Ifthe father profited from the land for one year and 
the son profited from it for two years, or vice versa, or they each 
profited from it for one year and another who purchased the land 
with a bill of sale profited from it for a third, the presumption of 
ownership is established. The Maggid Mishne states (and see 
Sma) that it is immaterial whether the son is a minor (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 12:7; Shulhan Arukh, Hoshen 
Mishpat 144:3). 


One profited from the land in the presence of the father for 
one year, etc. — 131 M ANT 254 mons: If one worked and 
profited from a field for one year in the presence of its prior 
owner and for two years in the presence of his adult son (Maggid 


Mishne), or if he worked and profited from it for one year in the 
presence of each of them and for one year in the presence of the 
one who purchased it from the son, the presumption of owner- 
ship is established. The Rashbam and Tosafot limit this to a case 
where the land was purchased with a bill of sale, whereas the 
Rashba holds that it applies even where it was purchased before 
witnesses but without a bill of sale. This applies only if the son 
sold all of his fields without specifying where they are. If he sold 
the field in question and stated that he was specifically selling 
this field, then the possessor is considered to have been made 
aware that a protest has been lodged, and he should have kept 
his bill of sale (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
12:8; Shulhan Arukh, Hoshen Mishpat 144:4). 
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MI SHNA Craftsmen™ who are in possession 


of items that they are repairing, and 
partners," and sharecroppers,"" and stewards [veha’apo- 
tropin]"' do not have the ability to establish the presumption 
of ownership with regard to property in their possession, as 
their possession is not indicative of ownership. Similarly, aman 
does not have the ability to establish the presumption of 
ownership with regard to his wife’s property," and a wife 
does not have the ability to establish the presumption of 
ownership with regard to her husband’s property. And a 
father similarly does not" have the ability to establish the 
presumption of ownership with regard to a son’s property, 
and ason does not have the ability to establish the presump- 
tion of ownership with regard to a father’s property. A hus- 
band and wife, or son and father, use each other’s property 
freely. Possession is therefore not indicative of ownership. 


The mishna continues: In what case is this statement, that 
one establishes the presumption of ownership after profiting 
from the property for a certain duration, with the exception 
of the above people, said? It is said in a case of one who 
has mere possession of the property, which does, in some 
cases, serve as proof of ownership. But in a case where another 
person gives one a gift," or there are brothers who divided 
their inheritance, or there is one who takes possession of 
the property of a convert" who died without heirs and his 
property is now ownerless, as soon as one locked" the door 
of the property, or fenced it or breached its fence even a bit, 
this is considered taking possession of the property, and it 


effects acquisition. 


Craftsmen — pya: Craftsmen are not able to establish the 
presumption of ownership with regard to items in their pos- 
session, whether or not they are items that are commonly lent 
and rented. Similarly, if they are working in someone's land, 
even for an extended period of time, they cannot establish the 
presumption of ownership with regard to that land (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 9:1, 13:1, 4; Shulhan Arukh, 
Hoshen Mishpat 134:1, 149:28). 


Partners — pomwr: A partner cannot establish the presump- 
tion of ownership in a field that he owns jointly with another 
if it is not large enough to be divided, even if he worked and 
profited from the entire field. If there are witnesses that the 
field was owned jointly and one partner claims sole owner- 
ship, the other partner takes an oath of inducement that he 
did not sell or give the field to him (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 13:1, 3, 8; Shulhan Arukh, Hoshen Mishpat 
149:1-2). 


Sharecroppers — ppg: A sharecropper that worked in a 
field cannot establish the presumption of ownership after 
the owner's son inherited it, and there is no need for the son 
to lodge a protest. By contrast, if one enters into an arrange- 
ment to act as a sharecropper and works and profits from 
a field without the owner lodging a protest, he is able to 
establish the presumption of ownership, in accordance with 
the Gemara on 46b (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 13:1, 5; Shulhan Arukh, Hoshen Mishpat 1491, 25). 


Stewards — psitwissm: A steward cannot establish the pre- 
sumption of ownership. This principle applies to a steward for 
orphans, even if he was appointed when the orphans were 
adults (Tur, and see Sma). The halakha is the same whether 
the steward was appointed by the court or by their father. 
There is no difference whether the steward was appointed to 
be a steward for this property, or its produce (Sma), or other 
property. This also applies to a steward who was appointed by 
someone to supervise his property (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 131, 7; Shulhan Arukh, Hoshen Mishpat 
14911, 29). 


HALAKHA 


A man does not have the ability to establish the presump- 
tion of ownership, etc. -^d 771 vod x5: A man cannot 
establish the presumption of ownership with regard to his 
wife's property. This is the halakha even if he had waived his 
right as a husband to the produce of her field and had stipu- 
lated that he would not inherit her property. Similarly, a wife 
cannot establish the presumption of ownership with regard 
to her husband's property, even in a case where he designated 
a specific field for her use and she worked and profited from 
a different field. The Rema (citing Ramah, Tur, and Mordekhai) 
notes that if he causes damage to her property, e.g., he dug 
pits in her field, and she did not protest, he has established the 
presumption of ownership (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 13:1, 8; Shulhan Arukh, Hoshen Mishpat 146.10, and 
in the comment of Rema, 149:9). 


And a father does not, etc. - 151 axb xb: A father who 
worked and profited from property belonging to his son, who 
was dependent upon him for support, or a son who worked 
and profited from property belonging to his father does not 
establish the presumption of ownership. The Rema adds that 
the same halakha applies with regard to other relatives who 
do not object to each other working and profiting from their 
property (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 13:8; 
Shulhan Arukh, Hoshen Mishpat 146:3, 6). 


But in a case where another gives a gift — mama ynia bax: 
Locking, fencing in, or breaching the wall of a field are effec- 
tive acts of acquisition with regard to land, both for gifts and 
for purchases. Any of these acts of acquisition create a binding 
transfer of property, and they are effective even when carried 
out without witnesses (Rambam Sefer Kinyan, Hilkhot Mekhira 
1:8, 10 and Hilkhot Zekhiya UMattana 3:1; Shulhan Arukh, Hoshen 
Mishpat 192:1, 3, 2411). 


Or one who takes possession of the property of a convert — 
87033 PNM: Acts of possession that are effective for 
purchases are also effective for the acquisition of ownerless 
property, such as that of a convert who died without heirs. In 
addition, there are methods of acquisition that are not effec- 
tive for purchases but are nevertheless effective for acquiring 
ownerless property (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 2:1-3; Shulhan Arukh, Hoshen Mishpat 275:12). 


NOTES 


Craftsmen — pya: As stated earlier, the Hebrew term hazaka 
has multiple meanings, among them the establishment of the 
presumption of ownership through three years of use and the 
presumption that one in possession of a movable item is, in 
act, its owner. The Rashbam explains that in the case of the 
craftsmen, the mishna refers to the second meaning. Items 
hat a craftsman has in his possession for the purpose of fix- 
ing them are not subject to this presumption of ownership. 
Others understand that the mishna speaks of establishing the 
presumption of ownership through three years of use, and the 
case of a craftsman is referring to one where a Canaanite slave, 
who has the status of land concerning certain halakhot, was 
given to a craftsman to be trained (Ramah; Smag). Rav Hai Gaon 
understands that this phrase is also referring to presumptive 
ownership of land, as does the rest of the mishna. A possible 
scenario would be that craftsmen entered one's field in order 
to build a structure and the construction continued for three 
years. The Rambam, in his Commentary on the Mishna, explains 
this phrase as referring to both land and movable items, and 
codifies both cases in the Mishne Torah. 


And partners and sharecroppers — PpAxT pamwm: Part- 
ners and sharecroppers generally have the right to keep only a 
portion of the produce of the field, and in this case they con- 
sumed all of its produce. Nevertheless, they do not establish 
the presumption of ownership with regard to the additional 
share, as it may be that the agreement was that they should 
consume all of the produce in some of the years, as opposed 
to the more common arrangement of consuming some of the 
produce in all of the years, or that they paid for the additional 
produce (Rashbam). 


In what case is this statement said, in a case of one who has 
possession — praa O Wax 027 Maa: This statement of the 
mishna is based upon the fact that one term, hazaka, has more 
than one meaning. Until this point in the chapter, the discussion 
has been about the hazaka of presumptive ownership, whereby 
one in possession of property may employ that fact as proof 
that he is the owner. Yet, the possession of the property is not 
the reason he is the owner; it merely serves as proof that he is 
the owner. Now, the mishna contrasts that meaning of hazaka 
with a different meaning of hazaka, taking possession, which 
is an act of acquisition and has different criteria (Rashbam). 


Locked - byy: The Rashbam explains this to mean that the 
possessor constructed a new door. Later in the Gemara (53a), he 
explains that it would also be an effective act of acquisition if he 
installed a lock on an existing door, or obstructed an entrance, 
even partially. The Rosh writes that merely locking the door is 
sufficient. The Ramah adds that even closing the door without 
locking it is sufficient, as he thereby transforms the property 
into one that is secured. The Ramah understands this to be the 
opinion of Rav Hai Gaon as well. Similarly, he holds that opening 
a closed door is effective. By contrast, Ritva (52b) holds that the 
mere opening or closing of a door is not sufficient. 


LANGUAGE 
Stewards [apotropin] — paiwiax: From the Greek ¿xitporoç, 
epitropos, meaning an appointed person. The Sages generally 
use the term to refer to one appointed to oversee the affairs of 
minors or others who are incapable of looking after their own 
interests. It is also used to refer to one appointed by an owner 
to supervise his property. 
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HALAKHA 


A partner is considered as one who enters the field 
with permission — %27 mwa TD qaw: A partner 
who planted trees in a co- owned field, even if it was not 
commonly used for planting, has the advantage, mean- 
ing that he receives from the other partner the value of 
the enhancement or of his expenditures, whichever is 
greater (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
10:7; Shulhan Arukh, Hoshen Mishpat 375:5). 


Both this and that are referring to a case where he 
enters the entire field - arab DYN NT NT: If one part- 
ner was in possession of the entirety ‘of a co-owned field 
that was of sufficient area to be subject to the halakha of 
division, he establishes the presumption of ownership. But 
if it was not of sufficient area to be subject to the halakha 
of division, then he does not establish the presumption 
of ownership. The Rema writes (based on Rambam; Tur, 
citing Rosh) that if he possessed only half of the field, he 
does not establish the presumption of ownership in either 
case (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 13:8; 
Shulhan Arukh, Hoshen Mishpat 149:2). 
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Shmuel's father and Levi taught, etc. — 2 hy bnw ma 
"131: It appears that Shmuel's father and Levi, on the one hand, 
and Shmuel, on the other, differ as to the accurate text of the 
mishna. According to Shmuel’s father and Levi, craftsmen are 
not mentioned in the mishna, but partners are, while accord- 
ing to Shmuel, partners are not mentioned, but craftsmen are 
(Rashbam). The Jerusalem Talmud cites Shmuel’s statement as: 
There is no mention here of a partner (see also Kos Yeshuot). 


And all the more so a craftsman — pax jaw box: The partner 
owned part of the property from the start, whereas the crafts- 
man did not. Therefore, it is more obvious that the craftsman 
does not have the ability to establish the presumption of own- 
ership (Rashbam). 


Establish the presumption of ownership with regard to each 
other — m1 by mt pima: If one of the partners possesses the 
other's portion, claiming that he purchased it from him, he 
establishes the presumption of ownership like anyone else 
(Rashbam). 
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NOTES 


G E M ARA Shmuel’s father and Levi taught:" A part- 

ner does not have the ability to establish 
the presumption of ownership of property in his possession, and, 
all the more so, this inability applies to a craftsman" as well. But 
Shmuel teaches: A craftsman does not have the ability to establish 
the presumption of ownership of property in his possession, but 
a partner does have the ability to establish the presumption of 
ownership. The Gemara comments: And Shmuel follows his line 
of reasoning, as Shmuel says: Partners establish the presump- 
tion of ownership with regard to the property of each other," and 
they testify for each other" and become paid bailees" of their 
joint property with regard to each other. In terms of these issues, 
Shmuel considers partners to be independent parties. 


Rabbi Abba raises a contradiction to Rav Yehuda in the cave 
of Rav Zakkai’s house: Did Shmuel actually say that a partner 
has the ability to establish the presumption of ownership? But 
doesn’t Shmuel say: A partner is considered as one who enters 
the field with permission," such as a sharecropper? Isn’t that to 
say that a partner does not have the ability to establish the pre- 
sumption of ownership? The Gemara answers: It is not difficult. 
This is referring to where he enters all of the field, and that is 
referring to where he enters half of the field. 


The Gemara explains: Some say it in this manner" and some say 
it in that manner." On the one hand, it is possible to explain that 
if he entered half of the field he establishes the presumption of 
ownership with regard to that half, but ifhe entered the entire field 
he is merely acting as a partner. On the other hand, one could 
explain that entering half of the field does not establish the pre- 
sumption of ownership at all, while entering the entire field does 
establish it. 


Ravina stated a different resolution to the contradiction: Both this 
and that are referring to a case where he enters the entire field," 
and it is not difficult. This is referring to a case where the field is 
of sufficient area to be subject to the halakha of division. In this 
case, his being in possession of the other half of the field as well, 
which belonged to his partner, establishes the presumption of 
ownership. That is referring to a case where the field is not of suf- 
ficient area to be subject to the halakha of division. Since the 
property will not be divided but will remain co-owned, he is merely 
possessing it as a partner and does not establish the presumption 
of ownership. 


And testify for each other — mt by m ypu: If an outsider 
challenges a partner's ownership of property, the other partner 
can testify together with another witness as to the first partner's 
ownership, and his testimony is not considered to be biased 
(Rashbam and other commentaries). 


And become paid bailees — 13 aiw wwya: If one of the 
partners was guarding a jointly “owned item and it was stolen, 
he is liable to reimburse the other partner for his portion. Since 
they share the responsibility of guarding the item, it is viewed 
as if they are each employed by the other for this task; therefore, 
they are not viewed merely as doing a favor for each other, 
in which case they would be considered unpaid bailees and 
would be exempt from liability for theft and loss (Rashbam). 


Some say it in this manner — KBs xh ay sya: The logic o 
saying it in this manner is that possessing half the field is merely 
a reflection of their partnership, and one does not establish the 
presumption of ownership by possessing half of the field even i 
one of the partners possessed half of the field for three years. | 
is only when one partner possesses the entire field, claiming the 


other partner sold it to him, that he establishes the presump- 
tion of ownership (Rashbam). Even if one partner possessed the 
higher-quality half of the field for all three years, he still does 
not establish the presumption of ownership, as partners often 
do not object to this type of arrangement. 


And some say it in that manner - Kp xd 7 HNI: The 
logic of saying it in that manner is that if one of the partners 
possessed one-half of the field and claimed that the partner- 
ship had been dissolved and this was his permanent share, he 
established the presumption of ownership of that half of the 
field, while if one partner possessed the entire field, he does not 
establish the presumption of ownership, as the other partner is 
able to claim that they had an arrangement in which they took 
urns possessing the entire field (Rashbam). Rabbeinu Barukh 
cites a different interpretation: One partner claims that the half 
e possesses is exclusively his, and the other half is co-owned. 


The Ritva writes that if both partners, in fact, made use of the 


second half of the field, the halakha would be as Rabbeinu 
Barukh suggested. 
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§ The Gemara addresses the matter itself. Shmuel says: A part- 
ner is considered as one who enters the field with permission. 
What is this teaching us, that there is no the presumption 
of ownership in the context of partnership? If so, let him say 
explicitly: A partner does not have the ability to establish the 
presumption of ownership of property in his possession. 


Rav Nahman says that Rabba bar Avuh says: Shmuel’s intent 
was to state that a partner who proactively works to improve 
their mutual property collects the enhancement" that reaches 
shoulders," i.e., when the produce that grew due to the efforts 
of the partner is fully grown and ripened and can be harvested 
and carried upon one’s shoulders. He is not considered as one 
who entered another's field without permission and improved 
it, who collects only for his expenditures. This is the halakha if 
he planted trees in a field that is not commonly used for planting 
trees," just as it is if he planted in a field that is commonly used 
for planting trees. 


The Gemara continues its discussion of Shmuel’s statement: And 
testify for each other. A partner may join another witness in 
testifying with regard to the fact that his partner owns a share of 
their field in order to counter the claim ofa one who claims owner- 
ship of the field, and his testimony is not disqualified due to being 
biased. 


The Gemara asks: Why is this so? Aren’t partners biased in their 
testimony,™ as they jointly own the property in question? 


The Gemara answers: With what are we dealing here? We are 
dealing with a case where the partner who is testifying wrote to 
the other partner: I do not have any legal dealings or involve- 
ment with regard to this field, thereby relinquishing his owner- 
ship of the field. The Gemara asks: And if he wrote this to him, 
what of it? But isn’t it taught in a baraita that one who says 
to another: I do not have any legal dealings or involvement 
concerning this field, or: I have no dealings with it, or: My 
hands are removed from it, has said nothing? That is to say, 
these statements have no legal standing. 


The Gemara answers: With what are we dealing here? We are 
dealing with a case where the one testifying performed an act of 
acquisition with the other partner." Since relinquishing his share 
in this fashion is effective, his testimony is no longer biased. The 
Gemara asks: And if he performed an act of acquisition with the 
one testifying, what of it? His testimony is still biased, as he is 
establishing the field before his creditor. Once he transferred his 
share to his partner, his creditor will now be able to collect from 
the property that he formerly co-owned, as a creditor can collect 
from property that a debtor once owned despite the fact that he 
has relinquished his ownership of it. Since his testimony enables 
him to repay his debt, it is biased. 


NOTES 


Collects the enhancement — nawa bp: One who enhances 
another's property without his consent collects only the sum 
of his expenditures. By contrast, a partner who enhances co- 
owned property without his partner's consent is considered to 
have acted with consent, like a sharecropper. He is therefore 
entitled to half of the profits. This includes enhanced pro- 
duce that reaches the stage when it is harvested and given to 
workers to carry on their shoulders (see Ramban). Rabbeinu 
Hananel holds that the partnership affects the halakha in the 
opposite way, that the other partner is entitled to half the value 
of the enhancement, despite the fact that the first partner 
brought about the enhancement through his efforts. 


Enhancement that reaches shoulders — pons) wai naw: 
There are two basic interpretations of this term. The first i is 
that it is referring to produce that is fully grown and ready to 
be removed on laborers’ shoulders (Rashi Bava Kamma gsb); 
Rabbeinu Gershom Meor HaGola; Rashbam; Ramah). Others 
explain it to refer to an enhancement that is the result of using 
one's shoulders, i.e., the result of manual labor, rather than an 
improvement to the land that occurs naturally (Rabbeinu Tam 
and other commentaries). It seems that Rabbeinu Hananel 
incorporates elements of both interpretations. 


In a field that is not commonly used for planting trees — 
yob MIWY AYNW Twa: Generally, when one plants trees in 
another’ field without his consent, and it is a field that is not 
commonly used for planting trees, the one who planted the 
trees is at a disadvantage, and he is entitled to only his expen- 
ditures or the enhancement, whichever is worth less. If it is 
land that is commonly used for planting trees, he is entitled 
to the standard wages for such planting. Josafot explain that 
he does not receive a share of the produce, even as a hired 
worker would, but rather is paid like a contractor. By contrast, 
one who planted with the owner's consent receives a share in 
all of the profits. Shmuel holds that a partner is considered to 
have implicit consent to plant produce, even when he planted 
in a field that was not commonly used for planting. 


NOTES 


Biased in their testimony — jnvtya pata: If one of the partners 
loses his portion, the other will have to divide the remaining 
property with him and will thereby suffer a loss. 


HALAKHA 
Biased in their testimony — ja praia: One is disqualified 
from testifying with regard to any matter that benefits him 
(Shakh; see Sma). The Netivot HaMishpat rules that this halakha 
also applies if he will benefit in the future as a result of his 
testimony (Rambam Sefer Shofetim, Hilkhot Edut 9:1; Shulhan 
Arukh, Hoshen Mishpat 37:1). 


Where he performed an act of acquisition with the other 
partner — $7979 13pw>: A partner cannot testify about prop- 
erty in which he owns a share, even with regard to the other 
partner's portion, as his testimony is biased. If he granted 
ownership of his portion to his partner by means of an act of 
acquisition, and he also assumed financial responsibility for it if 
his creditor collected it, then he is able to testify about the field, 
as his testimony is no longer biased (Rambam Sefer Shofetim, 
Hilkhot Edut 15:4; Shulhan Arukh, Hoshen Mishpat 37:1). 
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NOTES 
Without a guarantee - nna xbw: Tha is to say, this 
halakha applies even if there was no guarantee. If there 
was a guarantee, he is certainly an interested party, since 
as a result of his testimony on behalf of the buyer, he 
would not have to reimburse him due to the land being 
taken from him. 


HALAKHA 


One who sells a field to another without a guarantee — 
nyanya Nhw twand miw aaia: If one sold a field to 
another without a guarantee and its ownership was 
contested, the seller is unable to testify on behalf of the 
buyer, as his testimony is biased. Even though the seller 
is not obligated to compensate the buyer if the land is 
collected from him, he still benefits from his testimony, 
as his creditors can now collect from that land. The Rema 
(citing the Tur) writes that this is the halakha only if the 
claim concerns the seller's right to the field that he sold, 
but if the claim relates to obligations of the buyer to the 
one contesting his ownership, then the seller can testify 
(Rambam Sefer Shofetim, Hilkhot Edut 16:3; Shulhan Arukh, 
Hoshen Mishpat 37:15). 


Residents of a city whose Torah scroll was stolen — 
Tya 2p a Wy 12: If a Torah scroll was stolen from 
a city, its residents cannot serve as witnesses or judges 
in the case, as their testimony is biased. Even if two 
residents were to relinquish their monetary stake in 
the Torah scroll, they are still considered to be biased, 
as they need to listen to the Torah reading from that 
scroll. The same halakha would apply to all items that 
are needed by the residents (Rema, citing Rosh). If the 
city has another Torah scroll, they are able to serve as 
witnesses or judges in the case. The Sma notes that there 
is no need for them to relinquish their share unless the 
other Torah scroll is kept in another synagogue (Rambam 
Sefer Shofetim, Hilkhot Edut 15:2; Shulhan Arukh, Hoshen 
Mishpat 7:12, 37:19, and in the comment of Rema). 


Give one hundred dinars to the poor of my city - 37 
my may miata: If one pledged to give one hundred dinars 
to the poor ofa certain city, its residents cannot serve as 
witnesses or judges in any court proceedings concern- 
ing that money, as they are biased. This is the halakha 
when the poor of the city are dependent on the other 
residents of the city, who allot charity for their support. 
Under these circumstances, the residents are biased 
even if they already gave the allotted amount of char- 
ity for that year. The Shulhan Arukh writes that in the 
present, the practice is that the residents may serve as 
witnesses and judges, and the Pithei Teshuva discusses 
the issue at length (Rambam Sefer Shofetim, Hilkhot Edut 
15:3; Shulhan Arukh, Hoshen Mishpat 7:12, 37:20, 22). 
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As Ravin bar Shmuel says in the name of Shmuel: One who 
sells a field to another even without a guarantee™ that if the 
field will be repossessed the seller will compensate the buyer for 
his loss cannot testify with regard to ownership of that field on 
behalf of the buyer because he is establishing the field before 
his creditor. 


The Gemara answers: With what are we dealing here? We are 
dealing with a case where the one testifying assumes financial 
responsibility for the field. Therefore, his testimony is not biased. 
The Gemara clarifies: Responsibility with regard to whom? If 
we say that he assumes general responsibility, such that if any- 
one collects the field from his former partner for whatever reason, 
he is liable to compensate the partner, then all the more so it is 
preferable for him that the field remain in his former partner’s 
possession, as if the claimant will be successful in obtaining the 
field, the witness will have to compensate the partner. Rather, 
it is referring to a case where he assumes responsibility only 
for a loss that comes to his former partner in the property result- 
ing from the field being seized by one of his creditors to collect 
payment for his debts. He is, therefore, not an interested party, 
as in any event he owes the same debt, either to his creditor or 
to his partner. 


The Gemara asks: And if he removes himself from the property 
by having the former partner acquire his share in it, is it actually 
effective to remove him, so that there is no longer a concern for 
biased testimony? But isn’t it taught in a baraita: With regard to 
a case of residents of a city whose Torah scroll was stolen," the 
case is not adjudicated by the judges of that city, and proof may 
not be brought from the testimony of the people of that city, as 
their testimony is biased? And if it is so that relinquishing one’s 
share renders one as not biased, then let two of them remove 
themselves from their share in the Torah scroll, and then the 
court can judge the case based on their testimony. 


The Gemara answers: A Torah scroll is different, as it stands for 
the people to listen to the Torah reading from it. Since they are 
obligated to listen to the Torah reading, they stand to benefit from 
this Torah scroll even if they relinquish their ownership share in 
it, and their testimony is biased. 


The Gemara suggests: Come and hear a proof from a baraita: 
With regard to one who says: Give one hundred dinars to the 
residents of my city, the distribution of the funds is not adjudi- 
cated by the judges of that city, and proof may not be brought 
from the testimony of the people of that city, as their testimony 
is biased. Why not? Let two people remove themselves from 
their share in the funds and then the court can judge the case 
based on their testimony. 


The Gemara answers: Here too, this halakha is stated with regard 
to a case where the gift was for the purpose of procuring a Torah 
scroll, and the same aforementioned reasoning applies. 


The Gemara suggests: Come and hear a proof from a baraita: 
With regard to one who says: Give one hundred dinars to the 
poor people of my city," the distribution of the funds is not 
adjudicated by the judges of that city, and proof may not be 
brought from testimony of the people of that city, as their testi- 
mony is biased. And how can you understand the fact that the 
poor take the money and the judges are thereby disqualified as 
interested parties? Rather, say: The distribution of the funds is 
not adjudicated by the poor judges of that city, and proof may 
not be brought from the testimony of the poor people of that 
city. And why not? Let two people remove themselves from 
their share in the funds and then the court can judge the case 
based on their testimony. 
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The Gemara answers: Here, too this halakha is stated with regard 
to a case where the gift was for the purpose of procuring a Torah 
scroll, and the same aforementioned reasoning applies. The Gemara 
asks: And if it is referring to money for purchasing a Torah scroll 
rather than money earmarked for charity, why does the baraita call 
the recipients: Poor people? Because everyone is poor with regard 
to a Torah scroll, as it is very expensive. 


And if you wish, say instead: Actually, it is referring to people who 
are literally poor, as it teaches. And the ruling of the baraita is 
stated with regard to poor people, whose support is incumbent 
upon all of the residents. Therefore, a gift to these poor people 
reduces their obligation, and all of their testimony is biased. The 
Gemara clarifies: And what are the circumstances in which this 
baraita states its ruling? Ifit is a place where the sum of charity that 
each resident is obligated to give is fixed for them, let two of them 
give what is fixed for them to give to the poor, and then the court 
can judge the case based on their testimony. 


The Gemara answers: With what are we dealing here? We are deal- 
ing with a case where the sum is not fixed for them. Therefore, this 

is not an option. And if you wish, say instead: Actually, it is referring 
to a place where the sum is fixed for them. And nevertheless, it is 

amenable to the residents of the city that the poor receive a gift, 
because once there is a gain" for the poor people from this donation, 
there is a gain, and it lightens the burden on all of the people of the 

city. 


§ The Gemara returns to discuss Shmuel’s statement concerning 
partners: And they become paid bailees of their joint property with 
regard to each other. 


The Gemara asks: Why are they liable as paid bailees? Isn't it a case 
of safeguarding accompanied by employment of the owner?" 
Since both partners are safeguarding each other’s property, they are 
both employed by each other, and they should therefore be exempt 
from the obligations of safeguarding. Rav Pappa said: Shmuel is 
referring to a case where he says to his partner: Safeguard for me 
today, and I will safeguard for you tomorrow." In this circumstance, 
they are each the sole bailee at any given moment, and they do not 
receive the exemption from bailee payments for being employed by 
the owner. 


§ The Sages taught: If one sold a house to another, or if he sold a 
field to him, he cannot testify about it for the buyer against a claim- 
ant because the financial responsibility to compensate the buyer 
for it is upon him, and his testimony is biased. By contrast, if he 
sold a cow to him, or if he sold a cloak to him, he can testify about 
it for the buyer" because the financial responsibility to compensate 
the buyer for it is not upon him. The Gemara asks: What is differ- 
ent in the first clause that he cannot testify and what is different 
in the latter clause that he can? Why would one assume that in the 
first case he does bear responsibility, but not in the second? 


Where he says to him, safeguard for me today and | will 
axon > sinw > wax 
aur) pb iawn: If each partner takes turns safeguarding their 
mutual property, they have the status of paid bailees and are 
liable to each other for theft and loss. The Rema writes that this 
is referring to a case where they agreed to this arrangement 


safeguard for you tomorrow — 


HALAKHA 


from the outset. But if they established the partnership with 
the understanding that they would safeguard simultaneously, 
they are exempt, as it is considered safeguarding together under 
the employment of the owner. This is in accordance with the 
opinion of Rav Pappa (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
10:2; Shulhan Arukh, Hoshen Mishpat 176:8, 305:6, 346:5, 8). 
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NOTES 


Because once there is a gain — mmy 137: The fact that 
the poor receive additional funds from this benefactor 
will lessen the need for the usual communal charitable 
allotment. Additionally, the infusion of additional funds 
may enable the poor to establish themselves financially, 
and may obviate the need for them to be supported by 
the community in the future (see Torat Hayyim and Kos 
Yeshuot). 


NOTES 


It is safeguarding accompanied by employment of the 
owner — X71 pbyaa ampaw: The Torah states with regard 
to one who borrows an item: “And if a man borrow from 
his neighbor, and it be hurt, or die, the owner thereof not 
being with it, he shall surely make restitution. If the owner 
thereof be with it, he shall not make restitution” (Exodus 
2213-14). The Sages derived a principle from these verses 
applying to all bailee cases: As long as the owner of the 
item is employed by the bailee, the bailee is exempt from 
the regular bailee payments. The Gemara posits that this 
principle applies to partners who share responsibilities for 
safeguarding their mutual property. Rabbeinu Yona points 
out that even if the partners do not actually safeguard their 
property simultaneously, it is sufficient that in principle one 
could demand that his partner safeguard their property 
together with him (see also Tosafot). 


Can testify about it for the buyer - why b “yn: That is to 
say, he can join another witness and testify to the fact that 
it belongs to the buyer (Rashbam). 
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NOTES 
With regard to Reuven, who robbed — baw jasia: The 
commentaries write that this does not mean that there 
is evidence that the field was stolen by Reuven. Rather, it 
means that Shimon claims that Reuven robbed him of it. 
According to his own claim, Shimon's testimony is biased 
(Rashba; Ritva; Ran). 


Where this master has witnesses — ar) TD ab mT: 
Some explain that this is referring to a case where Yehuda 
and Shimon each have contradictory witnesses that the 
field belonged to his ancestors. Since the witnesses con- 
tradict each other, and there is no conclusive evidence in 
either direction, if the field is in the possession of Yehuda, 
Shimon will not be able to recover it. Therefore, Shimon 
prefers that the land be in the possession of Levi, from 
whom he can recover it based on the witnesses attest- 
ing to his ownership. This explanation also assumes that 
Shimon is testifying only that the land does not belong 
to Yehuda, but not that it belongs to Levi (Rabbeinu Ger- 
shom Meor HaGola; Rashbam). Others understand this to 
mean that Yehuda and Levi each have witnesses to their 
ownership (Ritva). 

Yet other commentaries explain that initially the 
Gemara thought that Yehuda brought witnesses to tes- 
ify that he purchased the field from Reuven. Shimon 
wishes to testify that in fact it was Levi who purchased it 
rom Reuven so that he can later reclaim the field from 
him, once it is established that Reuven had stolen it. 
The Gemara rejects this explanation, since under those 
circumstances it would not matter to Shimon who is in 
possession of the field. The Gemara therefore explains 
hat Yehuda claimed prior independent ownership, not 
hat he acquired it from Reuven (Tosafot). 


Perek III 
Daf 44 Amuda 


HALAKHA 


Robber - to: If Reuven robbed Shimon of a field or an 
item (see Sma), and then Yehuda contested Reuven’s 
ownership, claiming that it actually was his and not 
Reuven’s, Shimon is not able to testify that it is not 
Yehuda's. The reason is that he is biased in his testi- 
mony, as he may prefer to litigate with Reuven rather 
than Yehuda (Rambam Sefer Shofetim, Hilkhot Edut 16:1; 
Shulhan Arukh, Hoshen Mishpat 37:17). 
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Rav Sheshet said: The first clause is stated with regard to the case 
of Reuven, who robbed" Shimon of a field" and sold it to Levi, 
and then Yehuda comes and contests Levi's ownership, stating that 
it was actually his. The baraita teaches that Shimon cannot go to 
court to testify for Levi, because it is preferable for Shimon that 
the field be returned to Levi, so that he can later collect it from him. 


The Gemara asks: But once he testified that the field is Levi's, how 
is he able to later remove it from his possession? The Gemara 

answers: This is referring to a case where Shimon says in his testi- 
mony: I know that this land is not Yehuda’s, but he did not explic- 
itly testify that it belonged to Levi. He is therefore able to later claim 

it is his and not Levi's. The Gemara asks: But why should he testify 
that it does not belong to Yehuda? With that same right by which 

he removes the land from the possession of Levi, let him remove 

it from the possession of Yehuda. It is not to his advantage to lie in 

order to establish it in the possession of Levi, and his testimony 
should not be considered biased. 


The Gemara answers: Because Shimon says to himself: The second 
person is amenable to me, while the first is more difficult than he 
is, i.e., I prefer to litigate with Levi rather than with Yehuda. 


And if you wish, say instead: It is referring to a case where this 
Master, Shimon, has witnesses" attesting to his ownership, and 
that Master, Yehuda, also has witnesses attesting to his ownership, 
and the Sages said that under such circumstances the land should 
remain where it is. That is to say, it should remain with the one 
currently in possession. If Yehuda were to be awarded the land, 
Shimon would not be able to remove the land from his possession 
despite having witnesses to support his claim, as Yehuda also has 
witnesses supporting his claim and would be in possession of the 
land. As a result of Shimon’s testimony, the land will be awarded to 
Levi, who has possession as a result of his purchase from Reuven. 
Then Shimon will be able to remove the land from Levi's possession 
by proving that Reuven stole it from him. Therefore, Shimon’s 
testimony is biased. 


With regard to Reuven, who robbed Shimon of a field - jax 
jynn mw baw: If Reuven robbed Shimon of a field and then 
sold it to Levi, and Yehuda then contested Levi's ownership, 
Shimon is unable to testify on behalf of Levi. His testimony is 
biased, as his testimony may facilitate the recovery of his field. 


HALAKHA 


writes, based on the Tur, that this applies only to his testifying 
that the land does not belong to Yehuda. He can testify that it 
belongs to Reuven. By doing so he relinquishes his claim to the 
land, and his testimony is therefore not biased (Rambam Sefer 
Shofetim, Hilkhot Edut 16:1; Shulhan Arukh, Hoshen Mishpat 37:17). 


This is in accordance with the analysis of Rav Sheshet. The Rema 


yaa mpi) 


The Gemara asks: And according to the understanding of Rav 
Sheshet, that the baraita is disqualifying one whose field was stolen 
from testifying on behalf of one who purchased the field from the 
robber, why is it necessary to discuss a case involving a buyer, when 
it would be simpler to establish it with regard to testifying for the 
robber" himself? 


And establish it with regard to the robber - tna mapi: This 
is ostensibly a critique of Rav Sheshet's interpretation of the 
baraita, suggesting that it be understood in a more straightfor- 
ward manner (Rabbeinu Gershom Meor HaGola). The Rashbam 
and Ramban, among others, argue that this interpretation is not 
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NOTES 


tenable. It is not possible to suggest that the baraita is referring to 
a simple case of robbery, as it explicitly speaks of a sale. Therefore, 
the question should be understood as being directed at the 
baraita itself: Given the current interpretation of Rav Sheshet, why 
is the baraita not formulated in a more straightforward fashion? 
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The Gemara answers: The tanna of the baraita discusses a case 
involving a buyer because he wants to teach the latter clause: 
Ifhe sold a cow to him, or ifhe sold a cloak to him, he can testify 
about it for the buyer. As in this clause, the tanna specifically 
needs to discuss a case where the robber sold it, because then it 
is a case of despair by the owners due to the robbery, and there 
is also a change in possession" due to the sale, and the one who 
was robbed can no longer reclaim the stolen item. He is therefore 
no longer biased in his testimony and can testify for the one who 
purchased the item. But in the latter clause, if the robber did not 
sell it, in which case the stolen item is returned to the robbery 
victim, he cannot testify, as he prefers that the item be in the 
possession of the robber, so that he can recover it from him. 
Therefore, the tanna taught in the first clause as well about a 
case where he sold it. 


The Gemara asks: And in the latter clause as well, where there 

is despair and change in possession, granted that he despairs of 
recovering the item itself, but did he despair of being reim- 
bursed for its value?" While it is true that he lost his ownership 

of the item, he is still entitled to payment. Therefore, he is still 

biased in his testimony. The Gemara answers: No, it is necessary 
in a case where the robber died," in which case the robbery 
victim cannot collect even the value of the stolen item, and is no 

longer biased in his testimony. As we learned in a mishna (Bava 

Kamma ub): In the case of one who robs another of food and 

feeds" it to his own children, or who left a stolen item to them 

as an inheritance, the children are exempt from paying the 

victim of the robbery after their father’s death. Since he is no 

longer able to collect the value of the stolen item, he is not biased 

in his testimony and can testify on behalf of the buyer. 


The Gemara asks: And why not establish the entire baraita with 
regard to testifying for the robber’s heir? This would demon- 
strate the contrast that the tanna wanted to teach. In the case of 
a stolen field, which always must be returned to its owner, the 
robbery victim is biased in his testimony because the field can 
be recovered. Therefore, it is in his interest to establish that it is 
in the possession of the robber’s heirs. In the case of movable 
property, which cannot be recovered after the death of the 
robber, he is not biased in his testimony. 


The Gemara notes: This works out well according to the one 
who says that the transfer of an item to the possession of an 
heir" is not like the transfer of an item to the possession of a 
buyer, but is viewed as an extension of the possession of the 
legator. According to this opinion, it is well that the baraita did 
not establish its case with regard to the robber’s heir, as the rob- 
bery victim would be able to recover the item, and would be 
considered biased in his testimony. But according to the one 
who says that the transfer of an item to the possession of an 
heir is like the transfer of an item to the possession of a buyer, 
and the item is not recoverable in either case, what can be said 
to explain why the baraita does not state its case with regard 
to an heir? 


And furthermore, this explanation was difficult for Abaye to 
understand, as according to Rav Sheshet’s explanation, is it 
accurate to state, as the baraita does, that the distinction exists 
between the cases of land and movable property because in 
the first clause the financial responsibility to compensate the 
buyer for the land is upon him, and in the latter clause the 
financial responsibility to compensate the buyer for the mov- 
able property is not upon him? That is not the crucial distinc- 
tion. The tanna should have taught instead that the difference 
is: Here he cannot testify because the stolen field returns to 
him, and here he can testify because the stolen item does not 
return to him. 


NOTES 


It is a case of despair and a change in possession — ms mat 
Mwy APW WAR: It is exclusively in the latter clause, which 
speaks of movable property, that the baraita teaches that 
the owner loses ownership after there is both despair and a 
change in possession. In the case of real estate, the property 
never leaves the owner's possession (Rashbam). 


Did he despair of being reimbursed for its value - mmama 
wx 1: According to the Rashbam, the reason that the 
robbery victim prefers that the property remain in the pos- 
session of the one who purchased from the robber, and not 
in another person's possession, is that if it is in the possession 
of the buyer, the robbery victim can demand compensa- 
tion from the robber. If the court awards the property to 
another person entirely, the robber can claim that the court 
determined that it belongs to that third party and that he is 
not legally answerable to the robbery victim (Rashbam). 


HALAKHA 


Where the robber died - paman: If Reuven robbed Shimon 
ofan item and sold it to Levi, and Yehuda claimed that it actu- 
ally was his, Shimon is not able to testify that it is not Yehuda’s. 
The reason is that if he testifies that the item does not belong 
to Yehuda, he would then be able to produce evidence that 
Reuven robbed him and to collect compensation for the 
item. If Reuven died, and the stolen item is movable property, 
Shimon can testify that the item is not Yehuda’s, since he is 
no longer able to collect compensation for the robbery. If 
Reuven left his heirs real estate, Shimon cannot testify, as 
he could collect compensation from the heirs. Today, the 
halakha is that he cannot testify even if the robber left only 
movable property, since the geonim instituted that heirs 
must pay for the debts and robbery of their legator even if 
they must sell the movable property that they inherit to do 
so. Therefore, Shimon is biased in his testimony in all cases 
(Rambam Sefer Shofetim, Hilkhot Edut 16:2; Shulhan Arukh, 
Hoshen Mishpat 37:17). 


One who robs and feeds - Sow Gyan: If one inherited 
a stolen item and consumed it before the robbery victim 
despaired, he is liable to repay him. If he consumed it after 
the robbery victim had despaired, he is not liable to repay 
him, provided that the robber did not bequeath to him any 
additional property from which he can repay his debt. If the 
robber did leave property, then the heir is liable to repay 
the robbery victim, even if he consumed it after the owner 
had despaired. Today this halakha applies even if the robber 
bequeathed movable property to the heirs (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 5:5-6; Shulhan Arukh, Hoshen 
Mishpat 361:7, and Sma and Beur HaGra there). 


The possession of an heir — wy» mw: An item is consid- 
ered to change possession only where it is transferred to a 
new, independent ownership, e.g. the case of a sale or a gift. 
Inheritance is not considered to be a change in possession. 
Therefore, if a stolen item is still extant and unchanged, the 
heirs must return it to the robbery victim, even if he had 
already despaired of recovering it. If it has changed form, they 
are liable to pay only its value and not to return the item itself. 
This is in accordance with the conclusion of the Gemara in 
Bava Kamma nza (Sefer Nezikin, Hilkhot Gezeila VaAveda 2:1; 
Shulhan Arukh, Hoshen Mishpat 353:4, 361:7, 362:1). 
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NOTES 
Because he is establishing it before his creditor - 25) 
jain bya 393 MavIAW: When the baraita stated that the 
financial responsibility to compensate the buyer for the 
field is upon the one who wants to testify, it means that 
the creditor is able to collect the money for the value of 
this field (Rashbam). 


Perek III 
Daf44 Amudb 


LANGUAGE 

Designated repayment [apoteiki] — »p»nisx: From the 
Greek úroðńxn, hupoteké, meaning collateral, or liened 
property. The Sages proposed a creative etymology from 
the Aramaic phrase apo tehei ka'i, meaning: On this it will 
stand, since liened property is designated as surety for a 
specific debt. When a property is designated as an apoteiki, 
the creditor had the right to be paid from this property 
before other creditors. It was often agreed between the 
two parties that the designated property would be the 
only source for repayment of the debt and that the creditor 
could not collect the debt from any other property. 
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The Gemara offers a new explanation of the baraita: Rather, explain 
instead in accordance with the statement of Ravin bar Shmuel, as 
Ravin bar Shmuel says in the name of Shmuel: One who sells a 
field to another even without a guarantee that if the field will be 
repossessed the seller will compensate the buyer for his loss cannot 
testify with regard to ownership ofthat field on behalf of the buyer, 
because he is establishing the field before his creditor." 


The Gemara clarifies this by noting: And this is the case specifically 
in the case of a house or a field. But in the case of a cow or a cloak, 
he is not biased in his testimony, and can testify on behalf of the 
buyer. The Gemara explains: It is not necessary to say that this is 
the halakha 


in a case where he sold a cow or cloak without specification, where 
it is not liened to the creditor. What is the reason for this? It is 
because these items are movable property, and movable property 
is not liened to a creditor." And even though it is so that the debtor 
wrote to the creditor that he can collect the debt even from the 
cloak that is on his shoulders, that matter applies only when it is 
as is and in the possession of the debtor, but if it is not as is, since 
it is in the possession of the buyer, then no, the creditor cannot 
collect from movable property. Therefore, the debtor can testify on 
behalf of the buyer. 


The Gemara continues: But even in a case where he set the cow 
or cloak aside as designated repayment [apoteiki],' the creditor 
cannot collect from it. What is the reasoning? It is in accordance 
with the statement of Rava, as Rava says: If a master set aside his 
slave as designated repayment" of a debt and then sold him, the 
master’s creditor collects the debt from the proceeds from the sale 
of the slave. But if one set aside his ox or his donkey as designated 
repayment" and then sold it, the creditor does not collect the debt 
from the proceeds of the sale of the ox or the donkey. 


What is the reason for this distinction? This setting aside of the 
slave as designated repayment generates publicity, and that setting 
aside of the ox or donkey as designated repayment does not gener- 
ate publicity. Therefore, when the slave had been set aside as desig- 
nated repayment, the buyer would have been aware of this. Since he 
bought the slave while having this knowledge, the slave can be 
seized from him by the seller’s creditor. By contrast, the buyer of 
the cow or cloak would not have been aware that it had been set 
aside as designated repayment, so the seller’s creditor cannot seize 
it from him. 


HALAKHA 
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Movable property is not liened to a creditor - wh Doon 
geta] xb ain: Real estate that a debtor owned at the time of 
a loan is liened to the debt, even if it is subsequently sold. This is 
not the halakha with regard to movable property, even where 
the creditor notified the buyer that there is a lien on these items. 
This is due to the fact that by Torah law movable property is not 
liened (Rambam), because the creditor does not rely on being 
able to collect the debt from movable property, as the debtor 
is able to hide such items from him (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 11:7, 18:2; Shulhan Arukh, Hoshen Mishpat 
6071, 13:1, and see Sma there). 


Set aside his slave as designated repayment — tay nwy 
»pmian: A creditor can collect a debt from the proceeds of the 


sale of a slave who was set aside by the debtor as designated 
repayment, since the setting aside of slaves as designated repay- 
ment generates publicity (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 18:5; Shulhan Arukh, Hoshen Mishpat 117:5). 


His ox or his donkey as designated repayment - iam iw 
»pmian: A creditor cannot collect a debt from the proceeds of 
the sale of movable property, such as an ox or donkey, that was 
set aside by the debtor as designated repayment. This is the 
halakha even if the debtor wrote that the creditor could collect 
the debt from the proceeds of the sale of this property in a docu- 
ment, and even if the buyer was aware of its status as designated 
repayment (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
18:5: Shulhan Arukh, Hoshen Mishpat 117:3 and Sma there). 
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If he transferred movable property by means of land - 


The Gemara asks: But let there be a concern that perhaps the 
debtor transferred the movable property to the creditor, not for 
him to own, but for him to have a lien on the movable property, by 
means of, i.e., together with, an acquisition of land," as Rabba said: 
Ifthe debtor transferred movable property to the creditor as liened 
property by means of an acquisition of land," the creditor acquires 
the land and acquires the movable property, i.e., a lien is created 
with regard to both. And Rav Hisda said: And that is the halakha 
only where the debtor wrote to the creditor: This lien is not like 
a transaction with inconclusive consent [ke‘asmakhta]," which 
does not effect acquisition, and not like the template [ketofesa]* 
for documents," which are not actually used to collect debts. Rather, 
it is a legally binding document. 


The Gemara answers: With what are we dealing here? We are 
dealing with a case where the debtor had purchased the movable 
property and immediately sold" it, and there was no opportunity 
for him to have it become liened to a creditor. Therefore, there is 
no possibility of his being biased in his testimony due to a desire 
to repay his debt. 


The Gemara asks: But let there be a concern that perhaps it is 
a case in which the debtor wrote to the creditor: I will repay you 
even from that which I will acquire" in the future, which would 
presumably mean that the creditor can collect from the buyer even 
though the debtor purchased the item after taking the loan. From 
the fact that this is not a concern, do you learn from it that even 
if the debtor wrote: I will repay you even from that which I will 
acquire’ in the future, and he then purchased and sold property or 
purchased and bequeathed it, that which he purchases is not 
liened to his creditor? This would seem to settle what is otherwise 
assumed to be an unresolved question. 


The Gemara rejects this proof: No, one need not reach that con- 
clusion, as it is necessary to teach the halakha in a case where 
witnesses say: We know about this one who sold these items that 
he never had any land." Therefore, it cannot be that the creditor 
acquired a lien on the movable property by means of an acquisition 
of land. 


The Gemara asks: But doesn’t Rav Pappa say that even though the 
Sages said: In the case of one who sells a field to another without 
a guarantee, and a creditor came and repossessed it, the buyer 
cannot return to the seller, i.e. the debtor, who sold him the field, 
to claim reimbursement; but ifit is found that the field was not the 
seller’s" in the first place, the buyer can return to the seller to claim 
reimbursement. In this case, ifthe claimant establishes that the cow 
or cloak is his and was not the seller’s, the buyer will be able to claim 
reimbursement. ‘The seller is therefore biased in his testimony, and 
should not be able to testify on behalf of the buyer. 


HALAKHA 


‘psx his land. The Rema notes that there are those who hold that since 


WP IK oyen mh: Ifa debtor established a lien on all of his 
movable property by means of an acquisition of his land, the 
creditor can collect from that movable property. This applies when 
he wrote in the document that he creates the lien with full resolve 
and that the document is not like an asmakhta or a template of a 
document, or when he wrote that the lien is effective immediately, 
in accordance with the opinion of Rabba and Rav Hisda (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 18:2; Shulhan Arukh, Hoshen 
Mishpat n311). 


It is from that which | will acquire — x17 387: Generally, a 
creditor collects a debt from land sold by the debtor only if it had 
been in the possession of the debtor at the time of the creation of 
the debt. Nevertheless, if the debtor explicitly stipulated that the 
creditor could collect even from property that he would acquire 
in the future, the creditor collects from that property as well. This 
is the halakha with regard to movable property, assuming that 
the debtor established a lien on it by means of an acquisition of 


omission of the guarantee of the sale from a document is a scribal 
error, all forms of liens are included in the guarantee, including the 
commitment to repay from that which he will later acquire (Tur 
citing Rosh; Rashba; see Shakh). The Nimmukei Yosef holds that if 
he specified some of the forms of guarantee, then the commit- 
ment to repay from that which he later acquires is not assumed to 
be implicit (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 18:2; 
Shulhan Arukh, Hoshen Mishpat 112:1, 113:1). 


It is found that it was not his — bw Ayxw NKYA: If one sold 
his field without a guarantee, the buyer i is not compensated by 
the seller if it is seized from him because it had been stolen, even 
if the robbery was known; and certainly not if the field was col- 
lected as payment for the seller's debt. This is in accordance with 
the opinion of Rav Zevid (Rambam Sefer Kinyan, Hilkhot Mekhira 
19:8 and Sefer Shofetim, Hilkhot Edut 16:4 and commentaries there; 
Shulhan Arukh, Hoshen Mishpat 225:5). 


NOTES 


Transferred the movable property to him by means 
of land — yppa sat houn mh 37X: There are specific 
acts of acquisition for movable property, but if one 
acquires land at the same time as movable property, 
the act of acquisition employed to acquire the land 
suffices for the acquisition of the movable property as 
well. Furthermore, just as movable items themselves 
can be acquired by means of an act of acquisition of 
land, so too a lien on them can be established in this 
manner. If the debtor transferred the movable property 
together with an acquisition of land, any lien that takes 
effect with regard to the land extends to the movable 
property as well (Rashbam). 


Not like an asmakhta - XA309%3 x7: The term 
asmakhta refers to a commitment to perform an act 
of acquisition in the future, contingent upon certain 
conditions being met. The Sages ruled that such an 
acquisition is not valid, as there is no conclusive intent 
o effect the transaction. The Ritva asks how writing 
hat it is not like an asmakhta causes the acquisition to 
ake effect if in fact the circumstances are those of an 
asmakhta. He answers, citing his teacher, the Ra’ah, that 
he debtor is stating that the acquisition is to be out- 
right and immediate. This interpretation also appears 
in the writings of Rav Sherira Gaon and his son Rav 
Hai Gaon. By contrast, the Ramban explains that this 
is not actually a case of an asmakhta. Rather, since the 
creditor relies primarily on his ability to collect the debt 
rom land, his secondary reliance on collection from 
movable property is akin to an asmakhta. Specifying 
hat it is not an asmakhta is sufficient to negate this 
concern (see Rashbam). 


And not like the template for documents — sbon 
rww KDV: These are templates for documents 
that student scribes copy for practice, which are not 
intended for actual use (Rashbam). 


Tosafot and other early commentaries ask: Why, hen is 
there a distinction between land and movable property, 
as in neither case could it have been liened? They sug- 
gest that the Gemara could have raised this objection, 
but elected to raise a more inherent difficulty instead. 


You learn from it that if the debtor wrote, that | will 
acquire — 3T Aa myw: The question of the effi 
cacy of this formula is discussed later (157a) and is left 
unresolved there. The Gemara here is suggesting that 
one can ostensibly conclude that this formula: That | will 
acquire, is not effective in creating a lien on property 
he will purchase henceforth. The reasoning for this is 
that since he has not yet purchased the property in 
question, it is tantamount to an acquisition of an entity 
that has not yet come into the world, which is not an 
acquisition (Rashbam). 


That he never had any land - diya KIN ms ma Kbt: 
This answer supplants the previous answers given by 
the Gemara. Since he did not possess any land, there 
was no means by which he could have created a lien 
with regard to his movable property (Rashbam). 


LANGUAGE 


Template [tofesa] — xpdiv: From the Greek túxoç, 
tupos, meaning to engrave or form a model. By exten- 
sion, it refers to any standardized form or formula, 
including that of documents. Templates of documents 
can refer to standardized documents that scribes pre- 
pare for themselves. 
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HALAKHA 

One who sells a field - mw 332377: If Reuven sold a field 
to Shimon and then Yehuda contested Reuven’s ownership, 
claiming that it actually was his and not Shimon’s, Reuven 
is not able to testify that the field is not Yehuda’s, as he is 
biased in his testimony. This is due to the fact that Reuven 
prefers that the field remain in Shimon’s possession so that 
his creditors can collect his debt, and he will not be consid- 
ered a wicked borrower, who does not repay his debts. This 
is in accordance with the conclusion of the Gemara. This 
halakha applies even if the debtor has other fields from 
which the creditor could collect, as it could be that this 
field was set aside as designated repayment, or that there 
are other debtors who will collect those other fields (Shakh 
citing Tur; see Kesef Mishne). The Rema writes, citing the Tur, 
that this halakha applies only when Yehuda's claim is that 
Reuven did not own the property in the first place. If it is 
based on a claim of debt against Shimon, Reuven is able to 
testify (Rambam Sefer Shofetim, Hilkhot Edut 16:3; Shulhan 
Arukh, Hoshen Mishpat 37:15). 


Perek III 
Daf45 Amuda 
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The Gemara answers: With what are we dealing here? We are 
dealing with a case where the buyer admits that he recognizes that 
this is the offspring of the seller’s donkey, and will not claim in 
court that the seller had no right to sell it. 


The Gemara returns to the statement of Rav Pappa and comments: 
But in contrast to the opinion of Rav Pappa, Rav Zevid says: Even 
if it is found that the field was not the seller’s, the buyer cannot 
return to the seller to claim reimbursement, as the seller can say 
to the buyer: It is for this reason that I sold it to you without 
a guarantee, i.e., so that if it is taken from you, I will not bear 
liability. 


§ The Gemara returns to Shmuel’s statement, in order to examine 
the matter itself. Ravin bar Shmuel says in the name of Shmuel: 
One who sells a field" to another even without a guarantee that 
if the field will be repossessed the seller will compensate the buyer 
for his loss cannot testify with regard to ownership of that field 
on behalf of the buyer, because he is establishing the field before 
his creditor. The Gemara asks: What are the circumstances of 
this halakha? 


If this is a case where the seller has other land," that he did not 
sell, in addition to the field that he sold with regard to which he 
currently wishes to testify, his creditor will go after it, and collect 
from that land. In that case, he is not biased in his testimony con- 
cerning the field that he sold. If this is a case where the seller does 
not have other land, what difference does it make to him if the 
buyer is unable to keep the land? In any event the creditor cannot 
collect directly from the seller. 


The Gemara answers: Actually, Shmuel is referring to a case where 

the seller does not have other land, and the reason that he is never- 
theless biased in his testimony is that he wants his creditors to be 

able to collect the debt because he says to himself that it is uncom- 
fortable for him to be" in the category of: “The wicked borrows, 
and pays not” (Psalms 37:21). 


The Gemara asks: But ultimately, he is also in the category of: “The 
wicked borrows, and pays not” (Psalms 37:21) with regard to 
the other one, to whom he sold the land. He took money from the 
buyer, who did not receive anything in exchange, as the land was 
seized from him. The Gemara answers: He is not concerned about 
his behavior toward the buyer, as he can say to him: For this very 
reason I sold it to you without a guarantee, so that if it would be 
seized from you I would not be liable. 


NOTES 


If this is a case where he has other land — xy7K mh MRTN 
wnx: The halakha is that if the debtor owns any land, the 
creditor may not seize land from a buyer of the debtor's land, 
even if there is a lien on the sold property. This is the halakha 
even if the land belonging to the debtor is of inferior quality. 
Since the creditor will not collect from the land in question in 
any case, the seller is not biased in his testimony (Rashbam). 


Uncomfortable for him to be - nos xm) xb: He would prefer 
that the land be in the buyer's possession, as otherwise his 


creditor will be unable to collect, and he will be in the cat- 
egory of: “The wicked borrows, and pays not.” Therefore, he is 
biased in his testimony on behalf of the buyer (Rashbam). The Ri 
Migash asks: How could it be that in order to avoid being in the 
category of a wicked person who borrows without paying, one 
would be prepared to commit the even greater sin of testifying 
falsely? He answers, as do many other early commentaries, that 
it means that he would rather sin secretly by testifying falsely 
than be viewed by others as a wicked person who fails to pay 
his debts. 
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§ The Gemara relates: Rava announced, and some say it was Rav 
Pappa who announced: All those who ascend from Babylonia to 
Eretz Yisrael and all those who descend from Eretz Yisrael to 
Babylonia should be aware of the following: In a case of this Jew 
who sold a donkey to another Jew, and then a gentile came and 
seized it from him, claiming that it was really his, the halakha is 
that the seller should rescue [dimfatzei]" it from the gentile or 
reimburse the buyer. 


The Gemara points out: And we said this halakha only in a case 
where the buyer does not recognize that this is the offspring 
of the seller's donkey, and it is possible that the gentile’s claim is 
true. But if the buyer recognizes that this is the offspring of the 
seller’s donkey, then the seller is not liable to reimburse him. It is 
clear that the gentile’s claim is false, so the seller bears no respon- 
sibility for the buyer’s loss. And furthermore, we said this halakha 
only in a case where the gentile did not seize it and the saddle" 
with it. But if he seized it and the saddle with it, it is clear that 
the gentile is a robber, and it is assumed that there is no validity 
to his claim with regard to the donkey. Therefore, the seller is not 
liable to reimburse him. 


Ameimar said: Even if there are not any of these" factors, the 
seller is not liable to reimburse him. What is the reasoning for this? 
It is that it is known that an ordinary gentile is an extortionist,’ 
so it is assumed that the donkey did indeed belong to the seller, 
as it is stated: “Whose mouth speaks falsehood, and their right 
hand is a right hand of lying” (Psalms 144:8). 


§ The Gemara returns to discuss the statement of Shmuel (42b): 
A craftsman does not have the ability to establish the presump- 
tion of ownership™ of the property in his possession, but a partner 
has the ability to establish the presumption of ownership. Rabba 
says: They taught this only in a case where the owner transferred 
the item to the craftsman in the presence of witnesses. But if the 
owner transferred the item to the craftsman not in the presence 
of witnesses, then, since the craftsman is able to say to the one 
who claims to be the owner: These matters never occurred, i.e., 
you did not give me this item but it was mine to begin with, and he 
would keep possession of the item with that claim, then even when 
the craftsman says to him: It is purchased by me from you, and 
that is why it is in my possession, he is deemed credible. 


Abaye said to Rabba: If so, then even if the owner transferred 
the item to the craftsman in the presence of witnesses as well, 
he should be deemed credible. Since the craftsman is able to say 
to the owner: I returned the item to you, and he would be exempt 
from payment, when the craftsman says to him: It is purchased 
by me from you, and that is why it is in my possession, he is 
deemed credible. 


Rabba said to Abaye: Do you maintain that 


Even if there are not any of these — 


att ba wad tax: If one 


NOTES 


The halakha is that he should rescue [mefatzei] - K» 
s¥DINT MAT: The Rashbam, as well as the majority of the early 
commentaries, explains that the word mefatzei means to 
rescue, i.e, the seller must go to great lengths to return 
the donkey to the buyer. The Ramah notes that there is 
no actual monetary obligation placed on the seller, since 
the gentile seized the donkey and was not awarded it by 
a court. Nevertheless, there is an ethical obligation incum- 
bent on the seller to do his best to resolve the matter. While 
there are others who appear to understand that the word 
mefatzei indicates an actual payment for the loss, they 
agree that the seller is liable only to attempt to have the 
donkey returned, not to pay the buyer with his own money 
(see Rabbeinu Yona and Rashba). 


Not seize it and the saddle - xapwcy apt mY DIY KYT: 

The fact that the gentile took the donkey and not the 

saddle lends credence to the notion that he is ethical and 

interested in taking only what is rightfully his, which sup- 
ports his claim that the donkey was his. 


That an ordinary gentile is an extortionist — 13 OND 
i177 Dak: As is indicated by the reference to the verse in 
Psalms, this statement refers to those gentiles who are idol 
worshippers and do not behave according to moral and 
ethical principles. There is no assumption that gentiles who 
live in societies that have fair legal systems and that value 
honesty and integrity are extortionists (Meiri). 


A craftsman does not have the ability to establish the 
presumption of ownership - npin b Pix pais: This does 
not refer to presumptive status established through three 
years of use, but to the presumption of ownership of mov- 
able property, which is generally established immediately 
for all movable property in one's possession, provided the 
possessor has a legitimate claim to ownership. If there are 
witnesses that the item is in one’s possession as a loan, 
rental, or deposit, then possession of the item does not 
establish the presumption of ownership. 


HALAKHA 
A craftsman does not have the ability to establish the pre- 


sold land or an item to another and then it was seized from the 
buyer, the seller has an obligation to compensate the buyer. 
This halakha applies whether it was seized as collection of the 
seller's debt or because it was determined that the seller had 
stolen it, but only if it was seized from the buyer in accordance 
with halakha. If a gentile seized it from the buyer, or if a Jew 
seized it not in accordance with halakha (Maggid Mishne; Kesef 
Mishne), the seller is not obligated to reimburse him. The latter 
halakha applies in a case where it was seized through royal 
decree or by writ of a secular court, and also where the gen- 
tile claims that it had been stolen from him, even if he brings 
gentile witnesses who attest that this is the case. This is in 
accordance with Ameimar's conclusion (Rambam Sefer Kinyan, 
Hilkhot Mekhira 19:4; Shulhan Arukh, Hoshen Mishpat 225:2). 


sumption of ownership - npin b PN pax: A craftsman cannot 
establish the presumption of ownership of the type of item for 
which he is a craftsman, regardless of whether it is an item that 
is commonly lent or rented. This is the halakha even if the item 
was in his possession for many years. For instance, one saw an 
item of his in the possession of a craftsman and claimed that 
he had given it to him to fix. There are witnesses to the fact 
that the item was in the craftsman’s possession (Sma), and the 
craftsman claims that he had purchased it from the owner from 
the outset, or that it was initially given to him to repair but he 
then purchased it from the owner. In this case, the owner takes 
an oath of inducement and the craftsman must return the item. 
This applies even if there are no witnesses attesting that the 
owner gave the item to the craftsman. 


If there were no witnesses to the fact that the item was in 
the craftsman’s possession, and the craftsman claimed that he 
returned the item after having fixed it and then purchased it or 
received it as a gift from the one who claims to be the owner, 
the craftsman takes an oath of inducement and keeps the item. 
He is exempt from returning it because he could have denied 
ever possessing the item. This is the halakha even if the item 
was given to the craftsman in the presence of witnesses, since 
he still could have claimed that he returned the item and it is 
not currently in his possession. This is in accordance with the 
opinion of Abaye, not that of Rabba, as per the conclusion later 
in the Gemara (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
9:1-2; Shulhan Arukh, Hoshen Mishpat 134:1-2). 
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NOTES 


Saw — 7&7: When the Gemara refers to the owner having 
seen his property in the possession of the craftsman, it 
means that there are witnesses to his having seen it. 
Otherwise, the craftsman can simply deny that the owner 
ever saw it in his possession (Rashbam). 


His slave — it4y: Rashbam interprets this to refer to an 
adult slave who had been in the possession of the crafts- 
man for three years in order to learn a craft. It cannot be 
referring to a shorter period of time, as the Gemara stated 
previously (36a) that slaves are not subject to presump- 
tive ownership resulting from mere possession, and that 
would indicate that three years of use would establish 
the presumption of ownership with regard to a slave. The 
ruling that a craftsman cannot establish the presumption 
of ownership is stated even with regard to three years 
of use. By contrast, the Meiri and other commentaries 
interpret this Gemara as referring to an infant slave who 
cannot walk on his own and is therefore subject to pre- 
sumptive ownership by means of possession, like other 
movable property. According to this understanding, the 
craftsman in question is a doctor, and the slave was 
brought to him for medical attention. 


Where there are witnesses, and that is the halakha 
where he saw — 7X77 N11] DY NDT: The two factors 
complement each other: Since there are witnesses, the 
craftsman cannot claim that it was never given to him. 
Additionally, since it was seen in his possession, he is 
unable to claim that he returned it (Rashbam). 


HALAKHA 


With regard to a case where it emerges from the pos- 
session of another — 10% t NAA Kya: If one saw his 
cloak in another's possession and demanded its return, 
and the other claims that he witnessed the first person 
instructing a craftsman who was in possession of it to 
sell it, and that he purchased it, he is deemed credible 
and keeps the cloak. If the other says that the craftsman 
sold it to him, and the craftsman claims that he did so 
in accordance with the owner's instructions, that person 
is not deemed credible. The Sma notes that this is the 
halakha only in a case where witnesses saw it in his pos- 
session at the time of one’s demand that it be returned. 
If there are no witnesses, the other is deemed credible 
in either case (Shulhan Arukh, Hoshen Mishpat 134:4). 


Where there are witnesses, and that is the halakha 
where he saw — 7X77 NIM OY RDN: In a case where 
one deposited an item of his in another's possession to 
safeguard, or in the possession of a craftsman to fix, if he 
deposited it in the presence of witnesses, or if witnesses 
say that it had been his and witnesses saw it in the other 
person's possession at the time it was demanded from 
him, then the first person is deemed credible that the 
item is his and he collects the item. The other can insist 
that the former take an oath of inducement (Rambam 
Sefer Mishpatim, Hilkhot Sheela UFikadon 6:4 and Hilkhot 
Toen VeNitan 9:2; Shulhan Arukh, Hoshen Mishpat 641, 
134:1-2, 297:1). 
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in the case of one who deposits an item with another in the pres- 
ence of witnesses the recipient need not return it to him in the 
presence of witnesses? If that were to be so, the craftsman could 
claim that he had returned it to the owner, even though there are no 
witnesses. That possibility should not enter your mind. Rather, in 
the case of one who deposits an item with another in the presence 
of witnesses, the recipient must return it to him in the presence of 
witnesses. Therefore, the craftsman could not have claimed that he 
returned it to the owner. 


Abaye raises an objection to Rabba’s ruling from a baraita (Tosefta 
2:6): There is a case where one saw" his slave" in the possession of 
a craftsman, or his cloak in the possession of a launderer, and 
says to him: What is the nature of its presence in your possession? 
If the craftsman or launderer replied: You sold me the slave or 
cloak, or: You gave the slave or cloak to me as a gift, he has not said 
anything, and must return it, since a craftsman does not establish 
the presumption of ownership. But if the craftsman or launderer 
replied: You said in my presence to someone else to sell the slave 
or cloak to him or to give the slave or cloak to him, i.e., to sell or give 
the slave or cloak to the craftsman or launderer himself, as a gift, then 
his statement is valid. 


Before Abaya raises his objection, he first clarifies the ruling of the 
baraita. What is different in the first clause that the craftsman is 
not deemed credible and what is different in the latter clause that 
he is? 


Rabba said: The latter clause is stated with regard to a case where 
the slave or cloak emerges from the possession of another," and 
not from the possession of the craftsman, and this other person is 
saying to the owner: You said in my presence to the craftsman to 
sell the slave or cloak or to give the slave or cloak to me as gift. This 
person is deemed credible despite acknowledging that he received 
it from the craftsman, since if he had wanted to, he could have said 
to the owner of the item: I purchased the slave or cloak from you. 
As this third party is not a craftsman, he is able to establish the pre- 
sumption of ownership through possession and would be deemed 
credible. Therefore, when he says to him as well: You said to him 
in my presence to sell the slave or cloak, his statement is valid, and 
he is also deemed credible. 


After having clarified the ruling of the baraita, Abaye presents his 
objection: In any event, the first clause of the baraita teaches that 
the case where a craftsman is not deemed credible is where the owner 
saw the slave or cloak in the possession of the craftsman. What are 
the circumstances? If it is referring to where there are witnesses to 
the fact that the owner gave the slave or cloak to the craftsman for 
training or cleaning, respectively, why do I need for the owner to 
have seen them in the craftsman’s possession? Let the owner simply 
bring witnesses and take back his slave or cloak. Rather, is it not 
referring to a case where there are no witnesses, and nevertheless, 
when the owner saw the slave or cloak in the craftsman’s possession, 
he may seize the slave or cloak in any case? This contradicts Rabba’s 
statement that the decisive factor is whether the transfer took place 
in the presence of witnesses. 


Rabba answers this objection: No, that is not the case of the baraita. 
Actually, it is referring to a case where there are witnesses, and 
nevertheless, that is the halakha, that he may seize the slave or cloak 
only where he saw™ it currently in the possession of the craftsman. 
But if there are no witnesses that it is currently in his possession, he 
would be deemed credible if he were to claim that he purchased the 
slave or cloak from the owner, as he could have claimed that he 
returned the slave or cloak. 
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Abaye asked him: But you are the one who said: In the case 
of one who deposits an item with another in the presence of 
witnesses," the recipient must return it to him in the presence 
of witnesses. Therefore, if it was given to the craftsman in the 
presence of witnesses, he would not have the ability to make a 
more advantageous claim [miggo ] that he returned it. Rabba said 
to Abaye: I retracted that opinion and hold that he may return 
it even when not in the presence of witnesses. 


Rava raises an objection from a baraita to support the opinion 
of Rabba: With regard to one who gives his cloak to a craftsman, 
and then the craftsman says: You fixed two" dinars as my pay- 
ment, and that one, the owner, says: I fixed only one dinar as 
your payment, then, so long as it is so that the cloak is in the 
possession of the craftsman, it is incumbent upon the owner to 
bring proof that the fee was one dinar. If the craftsman gave the 
cloak back to him, then there are two scenarios: If the claim is 
lodged in its proper time," i.e., on the day of the cloak’s return, 
then the craftsman takes an oath and receives the two dinars. 
But if its proper time passed, then the burden of proof rests 
upon the claimant, and the craftsman would need to bring proof 
that the fee was two dinars. 


Rava continues with an analysis of this baraita: What are the 
circumstances of the case discussed in this baraita? If it is a case 
where there are witnesses who saw the transfer of the item, let 
us see what the witnesses say about the fee, as they presumably 
heard the details of the arrangement. 


Rather, is it not referring to a case where there are no witnesses 
to the transfer, and it teaches that the craftsman is deemed 
credible? Since if he had wanted to he could have said to him: 
It is purchased and that is why it is in my possession, he is 
deemed credible with regard to his claim about his fee as well. 
This supports the ruling of Rabba that if there are no witnesses, 
the craftsman is deemed credible if he says that the item belongs 
to him. 


The Gemara rejects this proof: No, actually, perhaps the baraita 
is referring to a case where there are no witnesses to the transfer, 
but it is specifically referring to a case where the owner did not 
see the cloak in the possession of the craftsman, who could con- 
sequently deny ever having received it from the owner. Therefore, 
it is not a proof in support of the ruling of Rabba that the crafts- 
man would be deemed credible even if there are witnesses that it 
is currently in his possession. 


Rav Nahman bar Yitzhak raises an objection to Rabba’s ruling 
from Shmuel’s paraphrase of the mishna: A craftsman does 
not have the ability to establish the presumption of ownership 
of property in his possession. This indicates that it is specifically 
a craftsman who does not have the ability to establish the 
presumption of ownership, but another person in similar 
circumstances has the ability to establish the presumption of 
ownership. 


HALAKHA 


One who deposits an item with another in the presence 
of witnesses - ova ian byy “pT: If one deposited 
an item with another in the presence of witnesses, and 
when he demanded it back the bailee claimed that he 
already returned it, then, if there are no witnesses to attest 
to its having been in the bailee’s possession when it was 
demanded of him, he takes an oath of inducement and is 
exempt from payment. This is based on the principle that if 
one deposits an item with another, even in the presence of 
witnesses, the bailee is not required to return it in the pres- 
ence of witnesses (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 9:2; Shulhan Arukh, Hoshen Mishpat 296:1-2, 297:1). 


The craftsman says, you fixed two — AY? DAW 1N PAN: 
If one gave his cloak to a craftsman to repair, and when 
the work was completed the owner and the craftsman 
differed as to the agreed-upon fee, if the cloak is still in the 
possession of the craftsman, since he would be deemed 
credible if he were to claim that he purchased it from the 
owner, he can take an oath while holding a sacred item 
(see Shakh) and claim payment up to the value of the cloak. 
This is also the halakha if there are no witnesses that it is 
currently in his possession. If the cloak is not in the pos- 
session of the craftsman, or if he would not be deemed 
credible if he were to claim that he purchased it from the 
owner, then the burden of proof rests upon the claimant. 
Therefore, if the craftsman has no evidence to support his 
claim, the owner takes an oath while holding a sacred 
item (see Shakh) and pays in accordance with his claim 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 9:2 and 
Hilkhot Sekhirut 11:8; Shulhan Arukh, Hoshen Mishpat 89:4). 


NOTES 
In its proper time — i31ta: The Sages instituted that a crafts- 
man who demanded payment on the day that he returned 
the item on which he worked can take an oath that he has 
not yet been paid and collect his payment. The reason 
for this is that the owner is preoccupied and might have 
forgotten that he did not yet pay. 
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BACKGROUND 


Conclusive refutation [teyuvta] — xnav: This term is usu- 
ally used when the Gemara presents a conclusive refutation 
of an amoraic statement on the basis of a tannaitic source 
that contradicts the statement of the amora. This is one of 
a number of expressions based on the Aramaic root tav, 
vav, beit that connote refutation. When an amora objects 
to the opinion of another amora, citing a tannaitic source, 
the expression used is eitivei, meaning raised an objection 
to, e.g. X raised an objection to the statement of Y. When an 
amora raises an objection against an unattributed amoraic 
opinion, citing a tannaitic source, the expression employed 
is metiv, he raises an objection. When the Gemara itself 
raises an objection, citing a tannaitic source, the term is 
meitivei, meaning raises an objection. When the refutation 
is conclusive, the expression teyuvta is often used, bringing 
the discussion to a close. 


The swindlers of Pumbedita — xnta/157 98A: The 
inhabitants of Pumbedita are also mentioned elsewhere 
as possessing questionable moral fiber, despite the fact 
that Pumbedita was a major center of Torah study for many 
years. This might be a function of its having been a hub of 
commerce. Due to its proximity to the administrative center 
of Persia, its residents were unusually savvy, a quality that 
they at times directed to nefarious purposes. 


HALAKHA 

If one’s utensils were switched with another's utensils 
in the house of a craftsman - m33 0h23 ads b worn 
Pai: If one received utensils belonging to another from 
a craftsman, it is permitted to use them until the matter 
is resolved, provided that they were given to him by the 
craftsman himself, who told him: Take these utensils, with- 
out specifying whose they were. If the utensils were given 
to him by the craftsman's wife or child, or if the craftsman 
specified that he was returning his utensils, he may not use 
them (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 6:6; 
Shulhan Arukh, Hoshen Mishpat 136:1). 


In a house of mourning —baxa maa: If one's utensils were 
switched with those of another in a private home, e.g., ina 
house of mourning or at a wedding feast, it is not permitted 
for him to use them. The Rema writes that one is obligated 
to return them even if he does not receive his own utensils 
in return (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
6:6; Shulhan Arukh, Hoshen Mishpat 136:2). 


He is saying well to him - ab waxp VIW: If one claimed 
that he gave an item to a craftsman to repair, and the crafts- 
man denies it, the craftsman is deemed credible and he is 
not obligated to allow his property to be inspected. This is 
in accordance with the opinion of Rava. If the craftsman did 
show an item in his possession, and witnesses identified 
it as belonging to the claimant, the claimant may take it. 
The Tur notes that if the witnesses are unable to identify the 
item definitively, the craftsman is deemed credible in say- 
ing it is his (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
9:2; Shulhan Arukh, Hoshen Mishpat 134:2-3). 


LANGUAGE 


Cloak [sarbela] - xbanp: This word is mentioned in Daniel 
3:21. Here, as there, its precise meaning is uncertain, but 
it appears from the context to generally refer to a coat 
or cloak. The word is related to the Arabic Jb pw, sirbdl. 


NOTES =—W-WW——_ 
In truth | will not bring it out — mh Kpa xb KPN: The 
craftsman claims that the item belongs to another and that 
he has no reason to exhibit that one’s property publicly. 
Doing so might invite its theft, as explained in tractate Bava 
Metzia (30a). While this is a false claim concealed beneath 
a veneer of piety, the fact remains that the owner has no 
valid counterclaim (Rashbam). 
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What are the circumstances in which this would apply? If it is 
referring to a case where there are witnesses that the person in 
question received the item from another, why is it that another 
person has the ability to establish the presumption of ownership, 
when there are witnesses that he received this item as a deposit? 
Rather, is it not referring to a case where there are no witnesses, 
and yet, the mishna teaches: A craftsman does not have the 
ability to establish the presumption of ownership. This indicates 
that a craftsman does not establish the presumption of ownership 
under any circumstances, contrary to the ruling of Rabba. The 
Gemara concludes: The refutation of the opinion of Rabba is 
indeed a conclusive refutation,” and his ruling is rejected. 


§ The Gemara discusses another halakha pertaining to the giving 
ofan item to a craftsman. The Sages taught: If one’s utensils were 
mistakenly switched with another’s utensils in the house of a 
craftsman," this one who received the wrong utensils may use 
them until the time when that one, whose utensils he received, 
comes and takes his. But if his utensils and another’s utensils 
were mistakenly switched in a house of mourning" or in a house 
of a wedding feast, this one who took the wrong utensils may 
not use them in the interim, i.e., until the time when that one, 
whose utensils he took, comes and takes his. The Gemara asks: 
Whatis different in the first clause where he may use the utensils, 
and what is different in the latter clause where he may not? 


Rav said: I was sitting before my uncle, Rav Hiyya, and he 
said the explanation to me: And is a person not likely to say to 
the craftsman: Sell my cloak for me after you finish repairing it? 
It is possible that the craftsman mistakenly sold the utensils of 
another client instead, and gave to that other client the utensils 
that should have been sold. Since the owner of these utensils 
received the money from the sale of the other client’s utensils, the 
craftsman has a right to give the remaining utensils to the other 
client in the interim. This reasoning does not apply in the case of 
the house of mourning or a wedding feast, where one simply took 
utensils belonging to another. 


Rav Hiyya, son of Rav Nahman, said: They taught that it is 
permitted to use the utensils only if the craftsman himself gave 
them to his customer, as in that case, the above reasoning applies. 
But if the craftsman’s wife or children gave them to him, the 
customer may not use the utensils, as it is likely that they were 
given to him in error. And even if the craftsman himself gave the 
utensils to his customer, we said that it is permitted for him to 
use them only in a case where the craftsman said to him, for 
example: I am returning a cloak, without specification. But if 
the craftsman said to him: I am returning your cloak, then he may 
not use it, as this is not his cloak, and clearly it was given to him 
in error. 


§ The Gemara presents another statement with regard to crafts- 
men. Abaye said to Rava: Come and I will show you what the 
swindlers of Pumbedita® do. There was a case where the owner 
of an item said to a craftsman: Give me back my cloak [sarbelai]' 
that I gave you to repair, and the craftsman replied: These matters 
never occurred. The owner responded: But I have witnesses 
who saw it in your possession. The craftsman said to the owner: 
That was a different cloak that they saw. The witnesses are uncer- 
tain as to whether it was really his cloak. The owner then said: 
Bring it out and we will see it, so as to determine whose it is. The 
craftsman said to the owner: In truth, I will not bring it out," 
as you have no valid claim to the cloak and I am not willing to 
show you another's property. This is the trickery to which Abaye 
referred, as it is not a sincere response, and the craftsman merely 
wishes to keep the cloak. 


Rava said to Abaye: The craftsman is saying well to the owner," 
and his claim will be accepted, 
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as it is taught in the earlier baraita that the owner has a valid claim 
only when he, and witnesses, saw his cloak in the possession of 
the launderer and can definitively identify it. He cannot state a 
claim based on the mere possibility that it is his. This validates 
the claim of the craftsmen of Pumbedita. 


Rav Ashi said: And if the owner is clever, he will render the situ- 
ation into one of his having seen his cloak, as the owner can say 
to the craftsman: Why are you holding it? Is it not due to the fact 
that there is money of yours with me, and you are using the cloak 
as a means of collecting the debt that I owe you? Now bring out 
my cloak before the appraisers and they will appraise its value, 
and then you take what is rightfully yours, and I will take what is 
rightfully mine. When the craftsman presents the cloak, the ruling 
will change, as the owner will have seen the cloak. Rav Aha, son 
of Rav Avya, said to Rav Ashi: If the craftsman is clever, he can 
say to the owner: I do not need your appraisal, as the earlier 
ones who preceded you already appraised it and determined that 
its value does not exceed that of your debt to me. 


§ The Gemara discusses a ruling that it paraphrases from the 
mishna: A sharecropper does not have the ability to establish 
the presumption of ownership" of property in his possession. 
Why not? Isn't it so that until that time, while he was definitely 
working as a sharecropper, he consumed only half of the produce 
of the land, and now, for the past three years, he consumed all of 
its produce? He should be able to establish the presumption 
of ownership by consuming more produce than a sharecropper 
does. Rabbi Yohanan says: The ruling of the mishna is stated 
with regard to family sharecroppers." This type of sharecropper, 
who works for a family for many years, gathers all of the produce 
into his property, and then returns the landowner’s share. There- 
fore, his collecting all of the produce into his property does not 
establish the presumption of ownership. 


Rav Nahman says: A sharecropper who installed other share- 
croppers" in his place has the ability to establish the presump- 
tion of ownership. What is the reason? It is that it is not common 
for a person to see that unknown sharecroppers have been 
installed in his land and remain silent. If the prior owner did not 
lodge a protest, it indicates that the sharecropper is the owner of 
the land. 


Rabbi Yohanan says: A sharecropper who divided among dif- 
ferent sharecroppers" does not have the ability to establish the 
presumption of ownership by that act. What is the reason? It is 
that one can say that the landowner merely appointed him as an 
administrator [harmanya],' and there is no indication that he is 
acting as an owner. 


NOTES 


HALAKHA 


A sharecropper does not have the ability to estab- 
lish the presumption of ownership — b PX DIK 
man: Even if a sharecropper worked and profited 
rom a field for three years, he does not establish 
he presumption of ownership of the land. This is 
he halakha in a case where the sharecropper also 
worked for the landowner's father or his family (see 
Tur). In such a relationship, the owner would not 
odge a protest when seeing him consume all of the 
produce, but would settle accounts with him after a 
ime. A standard sharecropper, who does not have 
a long-term relationship with the landowner, does 
establish the presumption of ownership of the land 
if he consumes all of the produce of the field for three 
years. This is in accordance with the conclusion of the 
Gemara, and in accordance with the opinion of Rabbi 
Yohanan (Rambam Sefer Mishpatim, Hilkhot Toen VeNi- 
tan 13:1, 5, and Kesef Mishne, and Lehem Mishne there; 
Shulhan Arukh, Hoshen Mishpat 149:25). 


Asharecropper who installed sharecroppers — DIN 
PDN Pim: A sharecropper, even a family share- 
cropper, who installed other sharecroppers in his 
place establishes the presumption of ownership of 
the land. The assumption is that if the field belonged 
to someone else, the owner would have lodged a 
protest when seeing such behavior. If the sharecrop- 
per assigned jobs to sharecroppers who had already 
been working for that owner, he does not establish 
the presumption of ownership, as it is possible that 
the owner appointed him merely as a supervisor. This 
is in accordance with the opinion of Rav Nahman and 
Rabbi Yohanan (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 13:6; Shulhan Arukh, Hoshen Mishpat 
149:26). 


LANGUAGE 
Administrator [harmanya] - x77: Apparently 
from the Parthian hraman, meaning authority or 
command. 


With regard to family sharecroppers — miats *ma Dya: In 
other words, the ruling of the mishna is stated with regard 
to sharecroppers who work for a family on a long-term basis. 
Rather than dividing the produce of each year, such sharecrop- 
pers will consume all of the produce some years and give all of 
the produce to the owners other years (Rashbam). Alternatively, 
the sharecropper takes all of the produce of one field as pay- 
ment for his work on all of the fields (Rabbeinu Gershom Meor 
HaGola). Others explain that these sharecroppers gather all 
of the produce into their house and then return the owner's 
share to him. Since they do not normally divide the produce in 


the field, the fact that the sharecropper gathered the produce 
into his property does not demonstrate ownership of the land 
(Rabbeinu Hananel; Rabbeinu Barukh). 


A sharecropper who divided among different sharecrop- 
pers — por) pnw Dg: The commentaries explain this 
case based on their respective understandings of the case of a 
sharecropper who installs other sharecroppers. The Rashbam, 
following the interpretation of Rav Hai Gaon, suggests that 
the sharecropper delegated various aspects of his job to other 
sharecroppers, while continuing to work as well. Rabbeinu 


Gershom Meor HaGola explains that he pays them with his 
produce but does not give them a percentage of the produce of 
he field that they worked as if they were his sharecroppers. The 
Rambam and others maintain that he assigned specific fields 
o individual sharecroppers who already were working for this 
andowner. Rabbeinu Hananel's interpretation is that he gave 
he sharecroppers their portion and took the owner's produce 
into his house. See also Rabbeinu Barukh, who explains that the 
sharecropper divided all of the produce of that year between 
imself and the other sharecroppers. 
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PERSONALITIES 


Rav Yosef — }p1? 31: Rav Yosef, son of Rav Hiyya, was one o 
the most prominent third-generation Babylonian amora‘im. 
He was a disciple of Rav Yehuda and a colleague of Rabba, 
and he led the academy in Pumbedita for two and a half 
years, until his death, whereupon Abaye succeeded him. 
He was given the appellation Sinai due to his expert knowl- 
edge of the baraitot and the oral traditions of the Torah, as 
well as its translation into Aramaic. His preeminent students 
were Abaye and Rava, and Abaye helped Rav Yosef remem- 
ber his studies after an illness caused him to forget them. In 
his later years Rav Yosef also became blind. 


HALAKHA 


A sharecropper can testify — ya DYN: If one contested 
the ownership of a field with its produce (see Tur), the 
sharecropper of that field cannot testify with regard to 
its ownership, as he is biased in his testimony. It is in the 
sharecropper's interest for the field to remain in the owner- 
ship of its current owner so that he will be able to receive 
his share of the produce. If there is no produce, he can 
testify, unless he had already worked the land or has some 
other vested interest (Rema, citing Tur). This is in accordance 
with the conclusion of the Gemara in resolving the conflict- 
ing statements of Shmuel and the baraita (Rambam Sefer 
Shofetim, Hilkhot Edut 15:5; Shulhan Arukh, Hoshen Mishpat 
37:2 and Sma there). 


A guarantor can testify for the debtor — abd Tyn IW: 
If one borrowed money and then another contested the 
ownership of one of his fields, neither the creditor nor the 
guarantor is eligible to testify on his behalf. The Sma notes 
that this is the halakha even if the debtor owns movable 
property. They are biased in their testimony, since it is to 
their benefit that the field remain in the ownership of 
the debtor. This halakha applies unless the debtor owns 
another field, even one of inferior quality (Sma), that is of 
sufficient value to repay the debt (Rambam Sefer Shofetim, 
Hilkhot Edut 15:6; Shulhan Arukh, Hoshen Mishpat 37:13). 


The first buyer can testify - Py wx np: A first buyer 
can testify on behalf of a second buyer that the field he 
purchased is his, provided that the seller owns another 
unsold field. Under such circumstances, even if the field in 
question would be awarded to another, a creditor would 
not be able to seize the field purchased by the first buyer 
as payment of the debt, as he would seize the unsold field 
rom the seller. The first buyer can also testify on behalf of 
he second buyer if the latter purchased an additional field 
rom the same seller after the first buyer had purchased 
his field, provided that this other field is of comparable 
value to the one in question. The Rema adds, citing the 
Tur, that the second buyer can testify on behalf of the first 
buyer only if the seller has unsold land of sufficient value to 
compensate the first buyer were his field to be taken from 
him (Rambam Sefer Shofetim, Hilkhot Edut 15:6; Shulhan 
Arukh, Hoshen Mishpat 37:14). 
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The Gemara relates: Rav Nahman bar Rav Hisda sent this message 
to Rav Nahman bar Yaakov: Our teacher, instruct us. Can a 
sharecropper testify with regard to the ownership of a field of 
which he is a sharecropper, or can he not testify, as he is biased in 
his testimony? Rav Yosef” was sitting before Rav Nahman bar 
Yaakov and said to him: This is what Shmuel said: A sharecropper 
can testify." Rav Nahman bar Yaakov said to him: But isn’t it taught 
in a baraita that a sharecropper cannot testify? 


Rav Yosef answered: It is not difficult. This baraita, which states 
that he cannot testify, is referring to a case where there is produce’ 
on the land. Therefore, he is biased in his testimony, as, if the 
current owner will lose possession of the land, the sharecropper 
will lose his right to consume the produce. And that statement of 
Shmuel that he can testify is referring to a case where there is no 
produce’ on the land, and he is not biased in his testimony. 


§ The Gemara presents the word Amalek as a mnemonic for the 
cases discussed in the baraita. It stands for: Ayin, guarantor [arev]; 
mem, creditor [malve]; lamed, buyer [lokeah]; kuf, unconditional 
guarantor [kablan]. 


The Sages taught: A guarantor can testify for the benefit of the 
debtor" that the latter owns a particular parcel of land, but that is 
the halakha only if the debtor has other land" from which the 
creditor can collect the debt. Otherwise, he is biased in his testi- 
mony, as the creditor could collect from him if the debtor were to 
lose ownership of this land. A creditor can testify for the benefit 
of the debtor that the latter owns a particular parcel of land, but 
that is the halakha only if the debtor has other land from which 
the creditor can collect. Otherwise, he is biased in his testimony, as 
this land is the only land available for collection. 


Similarly, if two people purchase land from one seller, the first 
buyer" can testify" for the benefit of the second buyer if someone 
else were to claim that the land was his, but that is the halakha only 
if the second buyer has other land that he purchased from the 
same seller either concurrent with or subsequent to the first buyer's 
purchase of the land in question. A creditor of the seller can collect 
a debt from the land that the seller sold most recently. Therefore, if 
the second buyer purchased only the land in question from the 
seller, the first buyer is biased in his testimony, as the second buyer's 
ownership of the land prevents the creditor from collecting a debt 
from the land from the first buyer. 


Where there is produce — KY KINT 
then the sharecropper is biased in his tes 


were awarded to someone else, he would lose his share of the 


produce. The Rashbam rules that the sa 
sharecropper already worked the land wi 


receiving a portion of the produce of the field that had yet to 


grow. By contrast, the Ramah maintains 
and but the produce had yet to grow, 
biased in his testimony, as in any event he 
abor, just like one who worked another's 


NOTES 


: If there is produce, 
imony, as, if the field 


guarantee that the first owner will continue to employ him 
(Rashbam; Tosafot). 


If the debtor has other land — Iny NYT ab IK: The early 
commentaries ask why the guarantor is not still biased in his 
testimony, as it is in his interest that as many fields as possible 
remain in the debtor's possession, to minimize the possibil- 
ity that he will have to pay for one of the debtor's debts. The 
Rashbam answers that since it is a far-fetched possibility that the 
debtor will need to pay debts from each parcel of land, it is no 
sufficient to disqualify the guarantor as a witness. 


me holds true if the 
h the expectation of 


hat if he worked the 
he is not considered 
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field with the owner's 


consent. The Rashba and the Ritva hold 
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Where there is no produce - x19 xr: His desire to retain 
his work relationship with the owner does not suffice to ren- 


der him biased, as it would be easy for 


such arrangement as a sharecropper. Furthermore, there is no 


he field is ready to be harvested, the sharecropper is not biased 
a case the one who is awarded the 


produce. The case of the Gemara is where the produce is not 
o be harvested, and the sharecropper is concerned that 
not receive his share of the produce. Although he would 
still receive wages for his labor from the new owner, the wages 
ower value than his share of the produce. 


hat if the produce in 
First buyer — wx npth: The case is one where Reuven owned 
several fields and sold one of them to Levi, and then sold 
another to Yehuda. Then, Shimon contested Yehuda’s right to 
the field of which he was in possession. Levi can testify for the 
benefit of Yehuda, provided that Yehuda has another field tha 
he purchased from Reuven after Levi made his purchase. In such 
a case, if Reuven’s creditor were to collect the debt, he would 
collect it from Yehuda's other field before collecting it from the 
field that Levi purchased. Therefore, Levi is not biased in his 
testimony with regard to the ownership of the field in question. 
The same halakha would apply if Reuven himself owns another 
field, as in such a case the creditor would collect from Reuven, 
rather than from the buyers (Rashbam). 
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With regard to an unconditional guarantor [kablan],"" from 
whom the creditor can collect even if the debtor is able to repay 
the loan, some say that he can testify on behalf of the debtor if 
the latter owns other land, and some say that he cannot testify 
even if the debtor owns other land. The Gemara explains: Some 
say that he can testify because he is like a guarantor, and some 
say that he cannot testify, as it is preferable for him that both 
fields be in the debtor’s possession, so that when a creditor 
comes to collect the debt, he will take what he wants, and not 
collect from the unconditional guarantor. 


§ Rabbi Yohanan said: A craftsman does not have the ability 
to establish the presumption of ownership, but the son" of 
a craftsman has the ability to establish the presumption of 
ownership. A sharecropper does not have the ability to establish 
the presumption of ownership, but the son of a sharecropper 
has the ability to establish the presumption of ownership. Both 
a robber and the son of a robber do not have the ability to 
establish the presumption of ownership, but the son of the 
son of a robber has the ability to establish the presumption of 
ownership. 


The Gemara asks: What are the circumstances under which 
there is a distinction between the sons of the craftsman and the 
sharecropper and the son of the robber? If they come to court 
with the claim that the item in question belonged to their 
fathers, then even these sons of the craftsman and the share- 
cropper should not be able to establish the presumption of own- 
ership, since their claims are based on ownership by those who 
cannot establish the presumption of ownership. If the case is that 
they do not come to court with the claim that the item in ques- 
tion belonged to their fathers, but that they own the item in 
their own right, then even the son ofa robber should be able to 
establish the presumption of ownership. 


The Gemara answers: No, it is necessary to state this distinction 
in acase where the witnesses say: The prior owner admitted to 
their father in our presence" that the property was the father’s 
and not stolen. The Gemara explains: With regard to these, the 
sons of the craftsman and sharecropper, it can be said that 
the sons are saying the truth, as their claim is substantiated by 
the testimony of the admission. But with regard to that one, 
the son of the robber, even though the prior owner admitted 
this, the son is still not deemed credible, in accordance with 
the statement of Rav Kahana, as Rav Kahana said: If the 
prior owner would not have admitted this to the robber, the 
robber would have brought him and his donkey to the task- 
master [leshahvar],' meaning he would have caused him great 
difficulties. As a robber is assumed to be a rufhian, it is likely 
that the prior owner admitted this because he was intimidated, 
and not because the statement was true, so there is no evidence 
to support the claim of the robber’s son. 


NOTES 


Unconditional guarantor [kablan] - pap: Unlike in the 
case of a regular guarantor, a creditor may collect from an 
unconditional guarantor, if he wishes, even if the debtor 
is capable of repaying the loan. The Rashbam offers a 
novel interpretation of this concept, suggesting that he 
is referred to as a kablan because he receives [mekabbel] 
the loan from the creditor and then transfers it to the 
debtor. Nearly all other commentaries explain that he is 
called a kablan because he accepts [mekabbel] a greater 
responsibility for the loan than a regular guarantor. 


Where the witnesses say: The prior owner admitted 
to their father in our presence - 1393 DY ya KPT 
b tin: The Rashbam explains that there are witnesses 
who | attest that the prior owner admitted that the item 
belonged to the father. Many commentaries find this dif- 
ficult. If there are witnesses to such an admission, then 
even the fathers themselves would be deemed credible, 
and Rabbi Yohanan would not discuss the cases of a son. 
Therefore, many commentaries accept a version of this 
Gemara that does not mention witnesses. They explain 
that the son claims that the prior owner admitted in his 
presence to the father’s ownership. The son is deemed 
credible because he has a miggo claim that he would have 
been deemed credible had he claimed that the owner 
sold it to him, as he is not a craftsman or sharecropper, 
and he is therefore deemed credible with regard to the 
admission. The son of a robber would not be deemed 
credible, as although the court would accept the fact that 
the owner did admit this, an admission made to a robber is 
of no significance (Rabbeinu Tam, cited in Tosafot and Sefer 
HaYashar; Ramah; Rabbeinu Barukh). The geonim and the 
Rif accept the version of the text that mentions witnesses. 
Rabbeinu Hananel explains that Rabbi Yohanan is in fact 
addressing whether the father is deemed credible in each 
case, and the halakha with regard to the sons reflects that 
of the fathers. 


LANGUAGE 


Taskmaster [shahvar] - ‘nw: The meaning of the root 
shin, het, reish in this context is forced labor performed 
for the government. This root is used in Aramaic in the 
classical biblical translations. Some understand it to be 
used in the Hebrew as well, in the form of tishhoret (see 
Avot 3:12), according to the interpretation of some of the 
commentaries. Accordingly, shahvar refers to an officer 
who is in charge of forced labor. 


HALAKHA 


Unconditional guarantor — 1am: The Rambam and the 
Shulhan Arukh do not distinguish between an unconditional 
guarantor and a regular guarantor. By contrast, the Rema writes 
that there are those who hold that an unconditional guarantor 
may not testify at all (Tur), in accordance with the latter opinion 
in the Gemara (Shulhan Arukh, Hoshen Mishpat 37:13, and in the 
comment of Rema). 


Son — }2: The sons of those who are not able to establish the 
presumption of ownership are able to establish the presump- 
tion of ownership, provided their claim is based on their own 
acquisition, not on receiving the property from their fathers. If 
the son brought witnesses that the prior owner admitted to his 
father that he gave or sold it to the father, the item is awarded 
to the son. This is in accordance with the standard version of 
the Gemara. There are those who hold in accordance with the 


version of the Gemara possessed by Rabbeinu Tam, that the son 
is deemed credible if he claims that the claimant admitted in 
his presence that his father owned the item (Rema, citing Tur). 
In the case of a robber, even if his son produces proof of an 
admission, it is not accepted (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 9:3, 14:3-4; Shulhan Arukh, Hoshen Mishpat 134:6, 
152:1, and in the comment of Rema). 
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HALAKHA 


Son of the son of the robber — tn oy i3 ya: The son of 
the son of a robber is deemed credible if his claim is based 
on his father’s possession of the item in question, but not 
if it is based on the possession of his father’s father. The 
Rema writes that there are those who hold that if he claims 
that the prior owner admitted to him that he sold it to his 
grandfather, he is deemed credible. The Tur, citing the Rosh, 
notes that if the son of the robber made a similar claim it 
is not accepted, as it is assumed to have been made as a 
result of intimidation (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 14:4; Shulhan Arukh, Hoshen Mishpat 152:1). 


What are the circumstances under which one is consid- 
ered a robber - pa YIT: If one is established as a robber 
with respect to a certain field (see Maggid Mishne), he can- 
not establish the presumption of ownership with regard to 
that field. If one’s family is known to kill people because of 
monetary matters, he cannot establish the presumption of 
ownership at all. There are those who limit this halakha to 
a case where he himself is known to kill people because of 
monetary matters (Tur; see Lehem Mishne). In these cases, 
the property reverts to the owner, even if one worked 
and profited from the land for the three years requisite for 
presumptive ownership (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 13:11; Shulhan Arukh, Hoshen Mishpat 149713). 


Descended from his craftsmanship — iniwaixn TY: 
A craftsman performing construction work on land can- 
not establish the presumption of ownership even if he 
worked and profited from land for the three years requisite 
for presumptive ownership. Once he ceases working as a 
craftsman he can establish the presumption of ownership 
by working and profiting from the land for three years from 
that time. With regard to movable property, as soon as he 
ceases working as a craftsman he is like anyone else, even 
with regard to items that came into his possession while he 
was a craftsman. Some hold that this is the halakha only if 
he retained possession of the item after he ceased working 
as a craftsman past the point when people would generally 
reclaim their items after hearing that he had ceased working 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 9:3; Shulhan 
Arukh, Hoshen Mishpat 134:5, 149:28). 


Descended from his position as a sharecropper - 17 
iDN: A sharecropper cannot establish the presumption 
of ownership. Once he stops working in his position as a 
sharecropper, he can establish the presumption of own- 
ership by working and profiting from the land for three 
years from that time (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 13:6; Shulhan Arukh, Hoshen Mishpat 149:27). 


A son who separated — ponw 12: If a son is supported by 
his father, neither one can establish the presumption of 
ownership with regard to the other's property. Once the son 
is no longer supported by his father, they can each establish 
the presumption of ownership with regard to the other's 
property (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
13:9; Shulhan Arukh, Hoshen Mishpat 149:4). 


And a woman who became divorced — nwranaw TONI: 
A woman cannot establish the presumption of ownership 
with regard to her husband's property. After she is divorced, 
she can establish the presumption of ownership with regard 
to his property. This is the halakha even if there is uncer- 
tainty whether the divorce took effect, and the husband 
is consequently still obligated in his wife's sustenance (see 
47b). Some (Sma and Shakh, citing Tosafot) hold that in 
such a case of uncertainty the woman can establish the 
presumption of ownership only if he designated a specific 
field for her sustenance and she worked and profited from 
a different field (Rambam Sefer Mishpatim, Hilkhot Toen VeNi- 
tan 13:9; Shulhan Arukh, Hoshen Mishpat 149:10). 
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Rava says: There are times when even the son of the son of 
the robber" does not have the ability to establish the presump- 
tion of ownership. What are the circumstances under which this 
is so? This is so, for example, in a case where he comes to court 
with the claim that the item in question belonged to his father’s 
father. Since his claim is based on its having belonged to one who 
did not have the ability to establish the presumption of ownership, 
he too is unable to establish the presumption of ownership. 


The Gemara asks: What are the circumstances under which one 
is considered a robber," who does not have the ability to establish 
the presumption of ownership? Rabbi Yohanan says: In a case 
such as where it is established that he is in possession of this 
field" through robbery. And Rav Hisda says: Not only in a case 
where there is knowledge about this specific field, but even in a 
case such as one where he is a member of the household of so- 
and-so, a certain known criminal family at the time who kill people 
over monetary matters. Since people would be afraid to lodge a 
protest against them, members of this family cannot establish the 
presumption of ownership with regard to any land. 


§ The Sages taught: A craftsman does not have the ability to 
establish the presumption of ownership. Ifhe descended from his 
position of craftsmanship™ and no longer works at that craft, then 
he has the ability to establish the presumption of ownership with 
regard to items related to his former craft. A sharecropper does 
not have the ability to establish the presumption of ownership. If 
he descended from his position as a sharecropper," then he has 
the ability to establish the presumption of ownership with regard 
to land that he works and from which he profits for three years. 
A son does not have the ability to establish the presumption of 
ownership with regard to his father’s property, nor a wife with 
regard to her husband’s property. But with regard to a son who 
separated" himself from his father’s finances, and a woman who 
became divorced," they are like other people with regard to 
this property, and have the ability to establish the presumption of 
ownership. 


When even the son of the son of the robber — 133 44 agw 
paw: Some early commentaries have a variant text that reads: 
There are times when even the son of a robber has the ability 
to establish the presumption of ownership, where he comes 
to court with the claim that the item in question belonged to 
his father’s father. Since the grandfather was not a robber and 
had the ability to establish the presumption o 
grandson's claim of ownership as his heir is valid as well. The 
Rashbam favors this variant version of the 
commentaries cite that version as well, noting 
version is based on the texts of the Gemara extant in Spain. 


Where it is established that he is in possession of this field — 
iaw by pmm: The Rashbam notes tha 
he statement of Rabbi Yohanan and 
is whether one's lack of ability to establish the presumption of 
ownership is limited to a particular field or is universal. Several 
commentaries, including the Rashbam, poin 
Yohanan agrees that in terms of the practical halakha, a robber 
who kills does not have the ability to establish 
of ownership at all, but he holds that the statement: A robber 
does not have the ability to establish the presumption of owner- 
ship, was stated with regard to a regular robber, no 


between 


kills (see Ramban). 


NOTES 


Descended from his craftsmanship — imax TY: Even after 
he stops working in his craft, he continues to possess the item 
and has not returned it to the owner (Rashbam). According to 
the second interpretation in Tosafot, this expression refers to 
where the item remained in his possession for longer than the 
amount of time in which a craftsman would generally return 
an item. Another explanation offered in Tosafot interprets this 
statement in the Gemara to mean that if he took an item from 
someone after he ceased to work as a craftsman, he has the 
same status as anyone else. The Rambam, who applies the 
halakha of a craftsman to include the presumption of owner- 
ship of land established by three years of use, explains that one 
establishes the presumption of ownership three years after he 
ceases to work as a craftsman. 


ownership, the 


ext. Other early 
hat the standard 


the difference 
hat of Rav Hisda 
A son who separated - pone 12: The Rashbam explains that 
his refers to a son who is not supported by his father. Some of 
he halakhic authorities follow this opinion and say it means that 
hey no longer share finances, in which case the father and son 
are particular about each other's use of their property. By con- 
rast, Rabbeinu Gershom Meor HaGola explains that the father 
designated a field as the inheritance of this son, and the son is 
working and profiting from a different field. In the Jerusalem 
Talmud it is stated that the son establishes the presumption of 
ownership in his father's land after his father's death, and the 
ather establishes the presumption of ownership in his son's 
and in the event of his son’s predeceasing him. 


out that Rabbi 


he presumption 


one who 
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The Gemara asks: Granted, it was necessary to state that a son 

who separated himself establishes the presumption of ownership. 
If the baraita had not stated this, it would enter your mind to say 
that the father forgave the unauthorized use of his land by his son, 
and did not lodge a protest despite the fact that the land did not 
belong to the son. Therefore, the baraita teaches us that this is 

not so, and that the son does establish the presumption of owner- 
ship. But in the case of the woman who became divorced, it is 

obvious that she has no relationship with her ex-husband, so why 
is it necessary for the baraita to teach that she is able to establish 

the presumption of ownership? The Gemara answers: No, it is 

necessary to teach that she does not establish the presumption 

of ownership 


in a case where there is uncertainty whether she is divorced or 
whether she is not divorced, and this is in accordance with the 
opinion of Rabbi Zeira. As Rabbi Zeira says that Rabbi Yirmeya 
bar Abba says that Shmuel says: Wherever the Sages said 
with regard to a woman that there is uncertainty whether she 
is divorced or whether she is not divorced," her husband is 
still obligated with regard to her sustenance." One might have 
thought that since she still has some right to her husband’s prop- 
erty, insofar as he still has an obligation with regard to her suste- 
nance he would not lodge a protest if she used his land without 
his authorization. It is therefore necessary to clarify that this is 
not so, and she has the ability to establish the presumption of 
ownership in her husband’s property. 


§ Rav Nahman said: Rav Huna said to me that with regard 
to all of the types of people who do not have the ability to estab- 
lish the presumption of ownership, when they bring proof" by 
means of a document or witnesses that a field belongs to them, 
their proof is a valid proof and the court places the field in their 
possession. But if there is a robber who brings proof that a field 
is his, his proofis not a valid proof, and the court does not place 
the field in his possession. This is due to a concern that the proof 
was obtained through illegitimate means. 


The Gemara asks: What is this teaching us? We already learned 
in a mishna (Gittin ssb): If one purchased land from a Sicarius 
[Sikarikon],"' a violent gentile who had extorted the field from 
its owner with threats, and afterward one returned and pur- 
chased the same field from the prior owner, his purchase is void, 
as the owner of the field can say that he did not actually intend 
to sell him the field. This teaches that a purchase following a rob- 
bery is invalid, despite the existence of documents or testimony, 
rendering the statement of Rav Huna superfluous. 


Sicarius [Sikarikon] — ți: Borrowed from the Latin sicarii, 
meaning assassins or murderers. These people used daggers, 
sica in Latin, to execute their aggressive activities. It should be 
noted that there is a difference between the Sicarii in the Talmud 
and the faction of the Sikarikim, an extremist faction in existence 
during the period of the Great Revolt who were given this pejo- 


rative name by their detractors. 


The Sicarii included different types of people, among them 
soldiers discharged from the Roman army, other gentiles who 
acted as the occupying force, and various Jewish collaborators. 


LANGUAGE 


Through threats and extortion they bought properties or 
received them as gifts. The properties were acquired by osten- 
sibly legal means such as deeds of sale and the like. 

Most of the Sicarii were not interested in maintaining these 
properties but rather sought to profit from them. For this reason, 
after they seized the properties they would sell them to the 
locals, both Jews and gentiles. Since the Sicarii secured these 
properties for almost nothing and had no interest in maintain- 
ing them, they would sell them at rates far below their market 
value. 
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HALAKHA 


There is uncertainty whether she is divorced or whether 
she is not divorced — nwan AYRI NETIN: If itis uncertain 
whether a woman is divorced, her husband is required to 
provide her with sustenance during his lifetime until she is 
definitely divorced. Nevertheless, she is not sustained from 
his property after his death (Rambam Sefer Nashim, Hilkhot 
Ishut 18:25; Shulhan Arukh, Even HaEzer 93:2). 


All of them when they bring proof - myy wang ts: 
One who does not have the ability to establish the pre- 
sumption of ownership, e.g., a partner or a craftsman, is 
awarded the property if he produces evidence that the 
owner sold or gave it to him. The exception to this halakha 
is a robber, who is not awarded the property even if he 
produces evidence (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 14:1; Shulhan Arukh, Hoshen Mishpat 151:1). 


If one purchased land from a Sicarius — jippon nigh: Ifa 
violent gentile extorts a field from its owner and then sells 
it to a Jew, and the buyer then purchases it from the prior 
owner, he still does not acquire it. The purchase is invalid 
even if the prior owner wrote a bill of sale, unless he also 
writes a property guarantee. This is in accordance with 
the opinion of Shmuel, as halakha follows the opinion of 
Shmuel, rather than Rav, in their disputes concerning mon- 
etary law. The buyer is awarded the field if the prior owner 
admits to the buyer's ownership or if witnesses saw the 
owner receive payment for the field. This is in accordance 
with the statement of the Gemara on 48a (Shulhan Arukh, 
Hoshen Mishpat 236:4). 


NOTES 


Her husband is obligated with regard to her sustenance - 
mariana an Ayya: Despite the fact that he is obligated 
o provide for her sustenance, she is able to establish the 
presumption of ownership. There is no concern that per- 
haps the field from which she is profiting was set aside by 
her husband for her sustenance, and that is why he did not 
odge a protest. Given that he divorced her, it is reasonable 
o assume that he is not fond of her and would provide her 
support in a minimal fashion, and would not allow her to 
reely use his property (Rashbam; Rabbeinu Gershom Meor 
HaGola). Josafot explain differently, that she can establish 
he presumption of ownership only if her husband set aside 
a different field for her sustenance, and that is why there is 
no concern that he is allowing her use of his lands for her 
sustenance. Rabbeinu Yona and the Rashba object to this 
interpretation, as were this the case, this stipulation should 
have been mentioned by the Gemara. 


231 


This file may not be re} 


NOTES 
Writes a property guarantee - p3) MINK AiNDw: Writing 
a property guarantee demonstrates the sincerity of the seller. 
Rabbeinu Yona limits this halakha to the case of Sicarii and the 
like, where the concern is that the land was seized, not sold. In 
that case, the writing of a property guarantee indicates tha 
there was an actual sale, as otherwise the guarantee would be 
meaningless. In the case of an actual sale made under duress, 
even writing a property guarantee does not demonstrate his 
sincerity, as perhaps he wrote the property guarantee itsel 
under duress. 


Whatever a person sells — wats pany 4p: One who sells his 
personal property does so out of necessity, despite the fact tha 
he does not truly want to part with it. Nevertheless, he decides 
o sell it, as he needs the money. 


Duress that results from his own needs — 7W527 XDIIN: 
Duress that results from one’s own needs refers to that which 
one does because of his own internal drives and desires. 
Although he might feel compelled, due to his circumstances, 
o reach a decision contrary to what he would wish for in a 
perfect world, it is still his own decision. This is not equivalent 
o being coerced by another. 


PERSONALITIES 
Rav Beivai — 123 27: Rav Beivai was a third-generation Baby- 
lonian amora and a student of Rav Nahman. He was a friend of 
Rav Yosef and a guest in his house (see Kiddushin 81a). 
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The Gemara answers: Rav Huna’s statement serves to exclude 
that which Rav says, as Rav says: They taught that the purchase 
of a field from the prior owner after one purchased it from a 
Sicarius is void only when the prior owner said to the buyer at 
the time of the sale: Go take possession and thereby acquire 
the field, but did not write a document. But if the transaction 
was performed along with a document being given, the buyer 
acquired the field. 


Therefore, Rav Huna teaches us that he rules in accordance with 

the opinion of Shmuel, as Shmuel says: He does not acquire the 

field even if the transaction was performed along with a docu- 
ment being given, until the owner of the field writes a property 

guarantee," i.e., a document that states that if the property is 

seized by the seller's creditor, the seller will reimburse the buyer 

for his loss. Writing such a document indicates that it is a sincere 

transaction. 


And Rav Beivai’ concludes that discussion of the statement of 
Rav Huna, that a robber does not retain possession of the field 
even if he brings proof of the transaction, with a comment in the 
name of Rav Nahman: The robber does not have rights to the 
land," but he does have rights to the money that he paid for 
the land, and the owner has to reimburse him. In what case is 
this statement that the robber is reimbursed said? It is specifically 
where the witnesses said: The robber counted out the money 
for the owner and gave it to him in our presence; but if the wit- 
nesses said: The owner admitted to the robber in our presence 
that he received payment, then the robber is not reimbursed, 
as the admission may have been made under duress. This is in 
accordance with the opinion of Rav Kahana, who says: If the 
owner would not have admitted to the robber that he received 
payment, the robber would have brought him and his donkey 
to the taskmaster. 


§ Apropos transactions performed under duress, the Gemara 
cites that which Rav Huna says: If one was suspended, e.g., from 
a tree, and thereby coerced to sell a certain item, and he sold" it, 
his sale is valid. What is the reason? The Gemara suggests that 
it is because whatever a person sells," were it not for the fact 
that he is compelled by his need for money, he would not sell it, 
and even so, his sale is valid. This indicates that a transaction 
performed under duress is valid. The Gemara rejects this: But 
perhaps duress that results from his own needs," such as his need 
for money, is different from duress that results from another, as 
in this case. Rather, the basis for Rav Huna’s ruling is as it is 
taught in a baraita: 


Does not have rights to the land - px YP: If it is known 
that a certain individual robbed another of a particular field, 
e produces proof in a document (Sma) that 
the owner admitted that he sold him this field and received 
payment for it, the field is not awarded to the robber. He must 
return the field and is not entitled to reimbursement for the 
money that he allegedly paid for it. If there are witnesses to 
his having paid the money he is reimbursed. There are those 
who hold that if the owner was paid, albeit under duress, and 


then even if 


HALAKHA 


If one was suspended and he sold - pan vhn: If one was 
coerced into selling his property, even to the extent of being 
suspended from a tree (see Netivot HaMishpat), and he took 
the payment, the sale is valid. This applies both to real estate 
and movable items, and applies even if the seller refused, as 
a protest, to count the money (Tur), and even if the witnesses 
did not actually see him receive the money. Others hold that 
the acquisition is valid only if the witnesses saw the receipt of 
the money (Rema, citing Tur and Ra'avad). Some hold that the 


he did not write a preemptive declaration (see 40b), the sale 
is valid (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 141 


Hoshen Mishpat 151:3). 


and Sefer Nezikin, Hilkhot Gezeila VaAveda 9:14; Shulhan Arukh, 


sale is valid only if the buyer actually gave him money, not if 
he merely wrote him a promissory note for the money. If the 
owner writes a preemptive declaration that he is selling out 
of duress and does not want the sale to take effect, then the 
sale is void. The extortionist must return the property, and his 
payment is refunded (Rambam Sefer Kinyan, Hilkhot Mekhira 
10:1; Shulhan Arukh, Hoshen Mishpat 151:3, 205:1). 
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With regard to one who pledges to bring a burnt-offering, the 

verse states: “If his offering be a burnt-offering of the herd, he 

shall offer it a male without blemish; he shall bring it to the door 
of the Tent of Meeting, according to his will, before the Lord” 
(Leviticus 1:3). The seemingly superfluous phrase “he shall offer 
it” teaches that they can coerce him to bring the offering. One 

might have thought that it can be offered entirely against his will, 
by taking it from his possession and sacrificing it. Therefore, the 

verse states: “According to his will” (Leviticus 1:3). How can 

these texts be reconciled? They coerce him with various punish- 
ments until he says: I want to™ bring the offering. This seems to 

prove that consent resulting from coercion is considered to be 

valid consent. Perhaps this principle can apply to acquisition, as 

a source for Rav Huna’ ruling. 


The Gemara rejects this proof: But perhaps there it is different, 
since he is in fact amenable to achieving atonement, despite his 
earlier statement to the contrary. But rather, prove Rav Huna’s 
ruling from the latter clause of a mishna (Arakhin 21a): And 
similarly you find this halakha with bills of divorce, that when 
the court rules that he must divorce his wife, they coerce him" 
until he says: I want to divorce my wife. 


The Gemara rejects this proof as well: But perhaps there it is 
different, because it is a mitzva to listen to the statement of the 
Sages. The assumption is that when he is required by the court 
to divorce his wife, his real desire is to perform the mitzva of 
listening to the Sages, and therefore he actually wants to divorce 
her. This does not apply to the case of a transaction performed 
under duress. Rather, Rav Huna’s ruling does not have a source 
in a mishna or baraita, but is based on logical reasoning: By 
means of his being coerced, the seller then willingly decides to 
sell the field and transfers it. 


Rav Yehuda raises an objection to Rav Huna’s ruling from a 
mishna (Gittin 88b): With regard to a bill of divorce that the 
husband was compelled" by the court to write and give his wife, 
if he was compelled by a Jewish court it is valid, but if he was 
compelled by gentiles it is not valid. And with regard to gentiles, 
they may beat him at the request of the Jewish court and say to 
him: Do what the Jews are telling you, and the divorce would 
then be valid. The Gemara asks: But why is a bill of divorce 
compelled by a gentile court invalid? There too, let us say that 
as a result of his coercion, the husband decides to do what the 
court says and divorces her. 


The Gemara answers: In fact that reasoning is correct, as for 
this reason wasn’t it stated with regard to that mishna that 
Rav Mesharshiyya says: By Torah law a bill of divorce that the 
husband was compelled to give, even if he was compelled by 
gentiles, is valid.” And what is the reason the Sages said that if 
it is compelled by gentiles it is not valid? It is so that each and 
every woman will not go and through temptation or bribery 
depend on a gentile to compel her husband to divorce her, and 
thereby release herself from her husband illegitimately. 


Rav Hamnuna raises an objection to Rav Huna’s ruling from a 
mishna (Gittin ssb): If one purchased land from a Sicarius and 
afterward returned and purchased the same field from the prior 
owner, his purchase is void, as the prior owner of the field can 
say that he did not actually intend to sell the field to this buyer. 
But why is the sale invalid? There too, let us say that by means 
of his being coerced, the seller then willingly decides to sell the 
field and transfers it. 


NOTES 


They coerce him until he says | want to — 1Y inix pois 
Ya AYIT WNW: From the fact that Rav Huna speaks of 
one who sold property under duress, but not about one 
who gave a gift under duress, it may be concluded that 
there are two factors that must be present for a transac- 
tion performed under duress to be valid, acquiescence 
and compensation. This creates a difficulty as to how 
the Gemara could seek to derive proof from the cases of 
offerings and a bill of divorce, where the second factor is 
absent. Rabbeinu Yitzhak of Dampierre is cited by Tosafot 
as suggesting that in the case of the offering, atonement 
is tantamount to compensation, as is being freed from 
marital obligations in the case of divorce. Tosafot conclude 
that fulfilling one’s mitzva obligation is tantamount to 
compensation. According to the Rashba and the Ritva, the 
Gemara does not deem the factor of compensation to be 
essential at this stage in the discussion, and the question 
consequently does not arise. 


By Torah law a bill of divorce even if he was compelled 
by gentiles is valid - wa miaa tor min 327: Accord- 
ingly, the invalidation of a bill of divorce written through 
coercion is by rabbinic law, and by Torah law, a woman 
who received a bill of divorce under such circumstances 
is considered to be divorced. If she were then to accept 
betrothal from another man, she would be required to 
become divorced from that second man (Rashbam). Rav 
Mesharshiyya'’s reasoning is based on the assumption that 
the gentiles are coercing him only in a case where the 
Jewish court would compel the husband to divorce his 
wife under these circumstances as well. In a case where 
he was compelled to divorce unlawfully, all agree that the 
divorce is not valid even by Torah law, as Rav Huna holds 
with regard to a gift given under duress. 


HALAKHA 


They coerce him until he says | want to — 1Y inix pois 
N TITIN: If one vowed to bring an offering and did 
not designate an animal, or he designated an animal but 
failed to offer it, the court coerces him until he says: | want 
to, and offers it. The court is obligated to compel him to 
offer it on the next Festival (Rambam Sefer Avoda, Hilkhot 
Ma‘aseh HaKorbanot 14:15—16). 


With bills of divorce, they coerce him — pais ,0w3 19934 
inin: If one was obligated by the court to divorce his wife 
and refused to do so, the court may use any manner of 
inducements, including lashes, until he says: | want to, and 
gives his wife a bill of divorce. There are several opinions 
cited in the Shulhan Arukh and by the Rema as to which 
means of coercion is to be used in which circumstance 
(Rambam Sefer Nashim, Hilkhot Geirushin 2:20; Shulhan 
Arukh, Even HaEzer 154:21). 


A bill of divorce that the husband was compelled — 
TEYAT va: A bill of divorce that was written and given 
under duress is valid, unless the husband wrote a preemp- 
tive declaration. Therefore, the court compels the husband 
to nullify all preemptive declarations that he might have 
issued. If he was compelled unlawfully, the bill of divorce 
is invalid by Torah law (Beit Shmuel). Nevertheless, if later 
his wife were to be widowed, she may not marry a priest. 
When the court rules that he must divorce his wife, it is 
immaterial whether Jews or gentiles coerce him to do 
so. If the husband was not obligated to divorce his wife 
and was coerced by gentiles to do so, the bill of divorce is 
invalid, and the woman, if she later were to be widowed, 
may marry a priest. If the court had him beaten by gentiles, 
and they said to him: Do as the Jewish court instructs, then 
the bill of divorce is valid (Rambam Sefer Nashim, Hilkhot 
Geirushin 2:20; Shulhan Arukh, Even HaEzer 134:7-9). 


.N01/3p)- BAVA BATRA PEREK III -48A 233 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 
If one was suspended and he sold - pan won: The 
conclusion is that a sale made under duress is valid. 
This applies only to a sale where the owner is compen- 
sated, and not to a gift given under duress. The Tosafot 
add that any type of intimidation is considered duress, 
not only the threat of loss of life or limb. 


Perek IH 
Daf48 Amud b 


NOTES 
In an unspecified field - app nywa: There is more 
reason to say that he agreed to the sale when he was 
able to choose the field, because then he would pre- 
sumably have picked an inferior field, which he does 
not mind parting from (Rashbam). Others explain that 
the very act of freely choosing the field that he sold 
is indicative of his agreement to sell (Ri Migash; Rab- 
beinu Barukh). 


Did not count [artzei] the money — *%t %9% KoT: 
Some early commentaries explain that the seller did 
not count the money that he received, indicating 
his dissatisfaction with the sale (Rashbam; Rabbeinu 
Yona). Others explain similarly that he did not inspect 
he quality of the currency that he received to see 
if it was damaged or not (Rabbeinu Gershom Meor 
HaGola; Ri Migash). Others explain that this means 
hat the buyer did not give the money immediately, 
but merely promised to do so later (Tosafot; Rif; Ri 
igash). 


If a man suspended and betrothed — uw?) adn: 
any commentaries explain this as referring to a case 
where a man coerces a woman to become betrothed 
o him. The betrothal is valid, despite the fact that 
being betrothed to a particular man is certainly 
comparable to the case of the sale of a specific field 
(Rashbam; Rabbeinu Gershom Meor HaGola; Ritva). 
Others understand this as referring to betrothal in 
general, that it would be valid if either the man or 
the woman was coerced into participating (Ramah). 
The Rambam understands that Ameimar is referring 
specifically to where it is the man who is coerced to 
betroth a specific woman. 
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The Gemara answers: In fact that reasoning is correct, as it was stated 
with regard to that mishna that Rav says: They taught that the pur- 
chase from the prior owner after the purchase from a Sicarius is void 
only when the prior owner said to the buyer at the time of the sale: 
Go take possession and thereby acquire the field, but did not write 
a bill of sale. But if the transaction was performed along with a bill of 
sale being given, the buyer acquires the field. 


The Gemara asks: And according to Shmuel, who says: He does 
not acquire the field even if the transaction was performed along with 
a bill of sale being given, what can be said? The Gemara answers: 
Shmuel concedes that the sale is valid where the buyer gave money 
for the field even though the owner sold it under duress, as is the case 
in the ruling of Rav Huna. 


The Gemara asks: And according to Rav Beivai, who concludes that 
statement of Rav Huna with a comment in the name of Rav Nahman: 
The robber does not have rights to the land, but he does have rights 
to the money that he paid for the land, and the owner has to reimburse 
him, what can be said? Rav Beivai, who is referring to a case where 
there was a payment, as the robber is being reimbursed, seems to hold 
that the sale is invalid even where the robber paid for the field. The 
Gemara answers: The statement of Rav Beivai is an amoraic state- 
ment, not a citation of a tannaitic ruling, and Rav Huna, who is also 
an amora, does not hold in accordance with that amoraic statement. 


Rava says: The halakha is that if one was suspended and thereby 
coerced to sell a certain item, and he sold’ it, his sale is valid. And we 
said that this is the halakha only 


in a case where the seller was compelled to sell an unspecified field." 
Since he had a choice as to which field to sell, the presumption is that 
he soldit sincerely. But in a case where the one coercing him specified 
this specific field to be sold, the sale is not valid, as the seller did not 
decide freely on any aspect of the sale. 


And even in a case where the one coercing him specified this specific 
field to be sold, we said that the sale is invalid only where the seller 
did not count [artzei] the money" for the field, but if the seller did 
count the money, then we do not say that the sale is invalid. 


And we said that the sale is invalid in the case ofa specified field when 
money was not counted only where the seller had no way to avoid 
the coercion. But if the seller had a way to avoid the coercion and did 
not avoid it, then we do not say that the sale is invalid. 


The Gemara concludes: And the halakha in all of these cases is that 
the sale is valid," and this is so even in the case of a specified field. 
This can be inferred because the case of a woman forced to accept 
betrothal is comparable to the case of a specified field, as a specific 
man is performing the betrothal, and Ameimar says: If a man sus- 
pended a woman and betrothed™ her, his betrothal is valid, despite 
the fact that she was coerced. 


In all of these cases is that their sale is valid — mya, ny my3 
Vt: If one is subjected to physical coercion, and certainly a lesser 
form of coercion (Sma), to sell an item, and he indicates that he is 
willing to sell (see Lehem Mishne) and receives payment, the sale 
is valid, provided that he did not write a preemptive declaration. 
Some say that this applies even if there were no witnesses to the 
payment, whereas others hold that the sale is valid only if there 
were witnesses to the payment (Rambam Sefer Kinyan, Hilkhot 
Mekhira 10:1; Shulhan Arukh, Hoshen Mishpat 205:1, and in the com- 


ment of Rema). 
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HALAKHA 
If a man suspended a woman and betrothed - wp) avn: A 
woman can be betrothed only willingly. If she was coerced to 
accept betrothal, it is not valid. The Rema writes that the betrothal 
is invalid only if it is known definitively that she did not desire the 
betrothal, but mere circumstantial evidence that she did not intend 
to become betrothed is not sufficient to invalidate the betrothal. By 
contrast, if a man was coerced to betroth a certain woman and he 
acquiesced, some (Ra‘avad; see Maggid Mishne) say the betrothal 
is valid, whereas others hold that it is not. In practice, it is treated 
as a betrothal whose status is uncertain (Rambam Sefer Nashim, 
Hilkhot Ishut 4:1; Shulhan Arukh, Even HaEzer 42:1). 
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Mar bar Rav Ashi said: In the case of a woman who was forced 
to accept betrothal, the betrothal is certainly not valid." This 
man acted improperly; consequently, the Sages acted improp- 
erly with him, and the Sages expropriated her betrothal from 
him. 


Ravina said to Rav Ashi: This works out well in a case where he 
betrothed his wife with money, as it is possible to say that the 
Sages expropriated from the possession of its owner the money 
used for the betrothal, resulting in a retroactive cancellation of 
the betrothal. But if he betrothed her by means of sexual inter- 
course, then what is there to say? Rav Ashi said to him: The 
Sages deemed his sexual intercourse as licentious sexual 
intercourse," which does not create a bond of betrothal. 


§ The Gemara relates: Someone named Tavi suspended another 
person named Pafi on a kinara? and compelled him to sell his field. 
Rabba bar bar Hana signed both on Pafi’s preemptive declaration 
nullifying the sale (see 40b) and on the bill of sale [ashkalta].' 
Rav Huna said: The one who signed on the preemptive declara- 
tion" acted well by signing," and the one who signed on the bill 
of sale acted well by signing. 


The Gemara challenges: Whichever way you look at it, Rav Huna’s 
statement is problematic. If the preemptive declaration is valid, 
then there is no place for a bill of sale. And if the bill of sale is 
valid, then there is no place for a preemptive declaration. How 
can Rav Huna commend signing on both of these mutually exclu- 
sive documents? The Gemara explains: This is what Rav Huna is 
saying: If it were not for his also having signed the preemptive 
declaration, the one who signed on the bill of sale acted well 
by signing. In this statement, Rav Huna conforms to his line of 
reasoning, as Rav Huna says: If one was suspended and thereby 
coerced to sell a certain item and he sold it, his sale is valid. 


The Gemara asks: Is that so that Rabba bar bar Hana can, by means 
of the preemptive declaration, invalidate the bill of sale that he 
himself signed? But doesn’t Rav Nahman say: With regard to 
witnesses who said: Our statement that we signed was a docu- 
ment of trust,’ i.e., a false promissory note given by one person to 
another, trusting that he will not make use of it until there is an 
actual loan, 


NOTES 


In the case of a woman, the betrothal is certainly not valid - 
ng xd perp sn MWA: According to the interpretation that 
Ameimar is referring to coercing the woman, Mar bar Rav Ashi 
disagrees with him, and holds that the practical halakha is that 
a woman cannot be betrothed against her will. According to the 
Rambam, there is no difference of opinion. Ameimar is discuss- 
ing coercion of the man, while Mar bar Rav Ashi is discussing 
coercion of the woman. 


This works out well where he betrothed with money - n»n 
BDI WIP: The Sages revoked the man’s ownership of the 
money and declared it a gift to the woman (Rashbam). Some 
explain it slightly differently, that the Sages declared the money 
ownerless, and the woman is viewed as acquiring the money 
from its ownerless state (Ramah). The Rashbam cites the opinion 
of Rashi’s teachers that betrothal effected with money can be 
invalidated, because betrothal with money is valid by rabbinic 
law alone. The Rashbam rejects this opinion, as betrothal effected 
with money is derived through a verbal analogy, which has the 
status of a Torah law. 


The Sages deemed his sexual intercourse as licentious sexual 
intercourse — my nba inboysb pay aw: The difficulty posed 
by the case of betrothal by means of sexual intercourse is tha 
while the Sages can declare betrothal money to be ownerless, 
they cannot negate a physical act such as sexual intercourse. 
The Gemara therefore explains that since betrothal is contingen 
upon the will of the Sages, the Sages are able to redefine the 
character of the act of intercourse. Since they removed its mean- 
ing as an act of betrothal, it becomes merely licentious sexua 
intercourse (see Rashbam). Retroactive abrogation of betrotha 
is applied in only a few specific cases in the Talmud and is not a 
panacea to be applied in every case where a problem arises, even 
if the problem is a severe one, e.g., a deserted wife. 


On the preemptive declaration acted well by signing - xyimate 
Denn vaw: Early commentaries derive from here that even Rav 
Huna, who recognizes a transaction performed under duress 
as being valid, agrees that a preemptive declaration invalidates 
the transaction. 


_ BACKGROUND | 

Kinara — %3: The kinara, from the Middle Persian kanar, 
is identified as a type of shrub or tree from the genus 
Ziziphus. Two explanations of this story are found in the 
commentaries. The more common opinion cited by the 
Rashbam suggests that Tavi forced Pafi to sell him land by 
hanging him on a kinara tree. According to this opinion, 
the kinara cannot be a shrub, but must be identified as 
Ziziphus spina-christi, a type of evergreen tree that is native 
to southern and western Asia and grows in Israel up to 
an elevation of 500 m. An alternative explanation cited 
by the Rashbam is that Tavi forced Pafi to sell him the 
kinara. |f this is the case, it is more likely to have been the 
Ziziphus jujuba shrub, which is commonly called simply 
the jujube. These shrubs produce fruit that contain up 
to 20 percent sugar and were believed to have valuable 
medicinal properties. 


Jujube shrub with fruit 


Trust — Mats: This is an illegal document attesting to a 
loan that never took place. The borrower plans to bor- 
row the money later, and writes the promissory note in 
advance, for reasons of convenience, trusting the lender 
not to produce the document for collection unless and 
until he actually lends the money. A document of trust is 
by its nature false. It is prohibited to keep a document of 
trust in one’s home (Ketubot 19a). 


LANGUAGE ~ 
Bill of sale [ashkalta] - xAbpwr: Apparently related to 
the Aramaic shakal, meaning take, used synonymously 
with buy. 


HALAKHA 

The one who signed on the preemptive declaration — 
XY TAK DTT N: Witnesses who sign a preemptive dec- 
laration nullifying a possible transaction may also sign a 
bill of sale for that transaction and do not thereby nullify 
the preemptive declaration. The declaration remains in 
force even if the seller tells witnesses in the presence of 
the extortionist that he is performing the transaction of 
his own free will, as it is possible that this statement itself 
was coerced (Rambam Sefer Kinyan, Hilkhot Mekhira 10:6; 
Shulhan Arukh, Hoshen Mishpat 205:9). 
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HALAKHA 


Our statement was a document of trust — 13927 Y7 TAX: 
If the witnesses who signed a promissory note claim that it 
is a document of trust, they are not deemed credible, since 
signing as a witness on such a document of trust is essen- 
tially bearing false testimony, and witnesses are not deemed 
credible to incriminate themselves that they did this act. 
Although they are not deemed credible to invalidate the 
promissory note, they are obligated to pay for causing finan- 
cial loss to the putative debtor through their signing of the 
document (Rambam Sefer Shofetim, Hilkhot Edut 3:7; Shulhan 
Arukh, Hoshen Mishpat 46:37 and Beur HaGra there). 


A man does not have the presumption of ownership, 
etc. = ^D APN word xy: A man does not have the ability 
to establish the presumption of ownership with regard to 
his wife's usufruct property, even if he had been enjoying the 
profits of the property for the requisite years for establishing 
the presumption of ownership. Even if he had written to her 
that he waives his right to the profits from her property, and 
even if he stipulated while she was betrothed but not yet 
married that he would not inherit her property, he still does 
not have the ability to establish the presumption of owner- 
ship, since wives are generally not particular about their 
husbands utilizing their property in this way (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 131, 14:1 and Sefer Nashim, 
Hilkhot Ishut 22:15; Shulhan Arukh, Hoshen Mishpat 149:9 and 
Even HaEzer 87:1). 


NOTES 


Witnesses who said our statement was accompanied by 
a preemptive declaration, are deemed credible — xvi 
paag 12127 7: They are deemed credible because they are 
not negating their testimony in the document, but rather 
adding an additional piece of information, and the transac- 
tion detailed in the document is nullified by itself (Rashbam; 
see Josafot). Rabbeinu Hananel explains that Mar bar Rav 
Ashi holds that a declaration that the seller was coerced can 
be written even after the bill of sale has been signed. Since 
the witnesses had the legal ability to write such a document, 
they are deemed credible when they testify orally as well. 
Some early commentaries maintain that the witnesses are 
deemed credible only when their signatures on the bill of 
sale have been authenticated by their word alone, but not 
if there is external proof that they had signed (Rabbeinu 
Hananel; Tosafot; Ramah; Ra’ah). Others hold that the wit- 
nesses are deemed credible even if their signatures on the 
document can be independently authenticated (Rambam; 
Rashbam). 


May be written - an2 13: Not only is it permitted for the 
witnesses to write a preemptive declaration, it is actually a 
mitzva. By doing so they are saving the oppressed from 
his oppressor. A preemptive declaration is not comparable 
o a document of trust, which may not be written at all. 
Others explain that this phrase is referring to the bill of sale. 
Although the sale was made under duress, it is permitted for 
he witnesses to sign the bill of sale, since there is a preemp- 
ive declaration (Rabbeinu Hananel). Some commentaries 
add that there is even a benefit in signing it, as it indicates 
he amount of money that needs to be refunded to the 
buyer (Ran on Ketubot 19b). 
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they are not deemed credible. And similarly, witnesses who said: 
Our statement that we signed was accompanied by a preemptive 
declaration, are not deemed credible. They cannot negate the 
testimony of the document that they themselves signed by claiming 
that there had been a preemptive declaration. Similarly, how could 
Rabba bar bar Hana’s signing of the preemptive declaration override 
his signing the bill of sale? 


The Gemara answers: That matter of witnesses not being deemed 
credible to nullify a document applies only when the witnesses 
attempt to nullify the document by means of an oral declaration, as 
an oral declaration cannot come and weaken a written document. 
But if the witnesses attempt to nullify the bill of sale by means of 
testimony in another document, e.g., by signing the preemptive 
declaration, then this preemptive document can come and weaken 
a written document, in this case, the bill of sale. 


The Gemara returns to discuss the matter itself: Rav Nahman says 
that witnesses who said: Our statement that we signed was a docu- 
ment of trust," are not deemed credible. And similarly, witnesses 
who said: Our statement that we signed was accompanied by a 
preemptive declaration, are not deemed credible. 


And Mar bar Rav Ashi says that witnesses who said: Our statement 
that we signed was a statement of trust, are not deemed credible; 
but witnesses who said: Our statement that we signed was accom- 
panied by a preemptive declaration, are deemed credible." What 
is the reason for the difference between the cases? The reason is 

that this document that was accompanied by a preemptive declara- 
tion may be written," as it is merely written under duress, but that 
document of trust may not be written, as it is a false document. 
Testifying that they wrote it is self-incriminating, and the witnesses 

are not deemed credible to incriminate themselves. 


§ The mishna teaches that a man does not have the ability to estab- 
lish the presumption of ownership" with regard to his wife’s prop- 
erty® and a wife does not have the ability to establish the presump- 
tion of ownership with regard to her husband’s property. The 
Gemara asks: Isn't this obvious? Since he has the right to enjoy the 
profits of her property while they are married, it is known that he 
is only enjoying the profits and that he has no claim to the field 
itself. On what grounds, then, would he establish the presumption 
of ownership? 


The Gemara responds: No, it is necessary to teach this halakha ina 
case where the husband wrote to his wife: I do not have any legal 
dealings or involvement with your property, i.e., he forfeits his 
right to enjoy the profits of her property, and therefore if he subse- 
quently did enjoy the profits of her field, one might assume that it 
is because he acquired the land from her. It was therefore necessary 
for the mishna to teach that this does not indicate that he owns the 
land, since it is possible that she does not prevent him from enjoying 
the profits, due to their relationship. 


His wife's property — inwy B32: A married woman's property is 
divided into two categories, usufruct property and guaranteed 
property. Usufruct property is property that a wife brings to 
the marriage from her father’s home and that is not included 
in her marriage contract, as well as property that she inherits 
or receives as a gift after her marriage. All this property remains 
hers even after she is married. It is prohibited for her husband 
to sell it, although he is entitled to profit from it. The husband 
must take care of this property, but he is not liable if it decreases 
in value, provided that the loss was not intentionally caused by 


BACKGROUND 


him. The property is returned to the wife's control if the husband 
divorces her or dies, and any increase or decrease in its value 
at that time by comparison with its value at the beginning of 
the marriage is her profit or loss. By contrast, any appreciation 
or depreciation of guaranteed property goes to the husband, 
and the wife is guaranteed exactly the original value of such 
property in the event of his death or divorce. If a wife dies during 
the lifetime of her husband, he inherits her usufruct property. 
Before marriage, a couple may make any agreement they wish 
with regard to such property. 
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The Gemara asks: And if he wrote this to her, what of it? And 
isn’t it taught in a baraita: One who says to another: I do not 
have any legal dealings or involvement concerning this field, or: 
I have no dealings with it, or: My hands are removed from it, 
has not said anything. That is to say, these statements have no 
legal standing. 


The scholars of the school of Rabbi Yannai said with regard 
to this: The mishna states its ruling with regard to one who 
writes this formulation to her while she is still only betrothed, 
before he had any rights to her property. Therefore, he is able 
to prevent his rights from taking effect after the marriage. And 
this is in accordance with the statement of Rav Kahana, as Rav 
Kahana says: 


With regard to an inheritance that comes to a person from 

another place, i.e., an inheritance one will receive in the future, a 

person can make a condition about it from the outset that he 

will not inherit it, since one can waive his future rights to prop- 
erty that is not currently his. And this ruling is in accordance with 

the opinion of Rava, as Rava said that with regard to anyone who 

says: I do not want to avail myself" of an ordinance of the Sages 

such as this one that was instituted for my benefit, one listens 

to him. 


The Gemara asks: What is meant by: Such as this one? The 
Gemara explains: Rava is referring to that statement of Rav 
Huna, who said that Rav says a certain ruling. As Rav Huna 
says that Rav says: A woman can say" to her husband: I will not 
be sustained by you and, in turn, I will not work, i.e., you will 
not keep my earnings. The Sages instituted that a husband must 
provide sustenance for his wife, and in exchange is entitled to her 
wages. Since this was instituted for the benefit of wives, the wife 
is able to opt out of this arrangement. Similarly, the husband may 
waive his rights to the profits from his wife’s land. It is in such a 
circumstance that the mishna rules that even if he relinquished 
his rights, he does not establish the presumption of ownership by 
enjoying the profits. 


§ The mishna teaches that a husband does not establish the pre- 
sumption of ownership of his wife’s field by enjoying its profits. 
The Gemara suggests: By inference, the husband has the ability to 
bring proof that he purchased the field from his wife or received 
it as a gift from her and consequently be regarded as the owner of 
the field. The Gemara asks: Why is this proof decisive? Let her 
say: I did it, i.e., I gave or sold the field to my husband, only to 
please my husband, but I did not mean it. 


The Gemara quotes a source for this claim: Didn’t we learn in a 
mishna (Gittin ssb): If one first purchased land from the hus- 
band" and afterward returned and purchased it from the wife, 
i.e., he purchased her rights to this land for after the death of her 
husband or in the event of their divorce, as stipulated in her mar- 
riage contract, then his transaction is void." Apparently, she said: 
I did it, i.e., signed this bill of sale, only to please my husband, but 
I did not mean it. Here too let her say:"I did it only to please my 
husband but did not mean to give or sell the field to him. 


The Gemara answers: But wasn’t it stated with regard to that 
mishna that Rabba bar Rav Huna says: The halakha that a woman 
can claim that she acted only in order to please her husband is not 
stated with regard to all of her property, but is necessary only 
with regard to those three types of fields that have special status: 
One field about which he wrote to her in her marriage contract 
that it would serve as payment of her marriage contract; 


HALAKHA 


Anyone who says, | do not want to avail myself, etc. — bs 
"131 WOK IN WiKT: With regard to any ordinance instituted 
by the Sages that benefits one in monetary matters, he may 
say: | do not want to avail myself of this ordinance (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 19:6 and Hilkhot Toen 
VeNitan 1:4). 


A woman can say, etc. — ^3) VINAY TON abt»: The Sages 
instituted that a husband is entitled to his wife’s wages in 
exchange for providing her with sustenance. A woman is 
entitled to say that she will not be sustained by her husband 
and will work and keep her own wages. The Rema cites opin- 
ions that this applies only to work and wages from external 
sources, but that she is not entitled to say this with regard to 
work done in the home, such as cooking or baking (Rambam 
Sefer Nashim, Hilkhot Ishut 12:4; Shulhan Arukh, Even HaEzer 69:4 
and see Beit Shmuel and Helkat Mehokek there, 80:15 and 81:1 in 
the comments of Rema). 


If one purchased land from the husband, etc. — weit pa mo 
^3): If a husband sold his property to another, his wife can 

repossess this property for the payment of her marriage con- 
tract. Even if she had written a document for the benefit of the 

buyer stating that she approves of her husband's sale, she can 

claim that she did so only in order to please her husband. This 

halakha applies even if she wrote that she will not make this 

claim (Rambam Sefer Nashim, Hilkhot Ishut 17:11, 22:15 and Sefer 
Kinyan, Hilkhot Mekhira 30:3; Shulhan Arukh, Even HaEzer 90:17). 


Here too let her say — KYA 732 KIX: If a wife sells usufruct 
property to her husband, the sale is valid, and she cannot claim 
that she did so only in order to please her husband. If she sells 
him guaranteed property, i.e., a field that he specified to her as 
payment for her marriage contract, or a field of his that he gave 
to her (see Sma), she may claim that she agreed to sell the field 
only in order to please her husband and that consequently his 
proof is not valid (Rambam Sefer Nashim, Hilkhot Ishut 22:17-18; 
Sefer Kinyan, Hilkhot Mekhira 30:3; and Sefer Mishpatim, Hilkhot 
Toen VeNitan 14:1; Shulhan Arukh, Even HaEzer 90:16-17 and 
Hoshen Mishpat 151:1). 


NOTES 


His transaction is void — bya inja: The Rashbam explains 
hat this does not mean that the sale is completely invalid, 
but that purchasing the land from a wife does not negate her 
uture claim to the land. Therefore, if her husband were to die 
or divorce her, she may repossess this property from the buyer 
in order to collect the sum stipulated in her marriage contract. 
The Meiri discusses this matter here and at greater length in 
ractate Gittin, and reaches the same conclusion. By contrast, 
other early commentaries say that with regard to the three 
ypes of fields enumerated in the Gemara the sale is completely 
void, even while the husband is alive (Rashi on Ketubot 95a; 
Rabbeinu Hananel; see Rabbeinu Yona). Some commentaries 
distinguish between the different types of fields (Ra'avad). 
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NOTES 


And one that he specified to her for her marriage con- 
tract - Ananda ay amw nti: The definition of these 
three types of fields is the subject of various interpretations, 
specifically with regard to the distinction between a field 
that he wrote as designated for her in her marriage contract 
and one that he specified to her as payment for her marriage 
contract. The Rashbam explains that both of these fields are 
designated for the payment of her marriage contract, but 
the first is mentioned explicitly in the contract, in addition 
to the general lien on his property, while the second was 
designated in the presence of witnesses after they were 
married. Other early commentaries reject this opinion, as 
there would be no significant difference between these 
two types of fields. They explain in accordance with the 
explanation of Rabbeinu Hananel, that the second type 
is a field guaranteeing payment of the main sum of the 
marriage contract, while the first type is an additional field 
added to the main sum of the marriage contract (Ramban; 
Ri Migash). A third explanation, given by Rabbeinu Gershom 
Meor HaGola, is that these first two types were set aside as 
designated repayment for the marriage contract. The first 
type of field is one that is worth more than the marriage 
contract, while the second type is one that is of the precise 
value of the marriage contract. 

A completely different opinion is held by Tosafot, who 
explain that in the context of the second type of field, and in 
some other contexts as well, the term: Marriage contract, is 
referring not to the usual meaning of marriage contract but 
to the money that she brings into the marriage as her dowry. 
The second type of field is designated by her husband to be 
guaranteed property for her to collect her dowry upon the 
termination of the marriage. 


Where she brought into the marriage an appraisal of a 
field from her own property — mwn owib TDAH: This 
is the standard version of the Gemara. According to this 
version, this clause is referring to a field that she brought 
into the marriage, that, by their agreement, assumes the 
status of guaranteed property, and for which the husband 
accepts responsibility to return it to her in accordance with 
its value at the time of their marriage if the marriage termi- 
nates. Rabbeinu Hananel, the Rif, the Ri Migash, and other 
commentaries have a different version of the Gemara that 
reads: Where he brought into the marriage an appraisal of a 
field from his own property. According to their version, this 
refers to a specific field that he gave her, corresponding to 
the additional dowry that she brought into the marriage. 


If we say to exclude the rest of his property - xorg 
DDD) KY nnd: The Rashbam explains, based upon his 
version of the Gemara and in accordance with his explana- 
ion of the three types of fields, that the phrase: The rest of 
he husband's property, is referring to the husband's prop- 
erty that was not specifically designated for the payment of 
he marriage contract, but upon which there is a general 
ien for the payment of the marriage contract. Rabbeinu 
Hananel's version, as well as that of the majority of the early 
commentaries, reads: It excludes her property, which they 
interpret as referring to guaranteed property, with regard 
o which one could have said that since the husband is 
obligated to return the fields based their value at the time 
of the marriage, they are guaranteed, and therefore she has 
no reason to prevent this sale. 


To exclude usufruct property — abo D2 npn: Since one 
could have said that since this is her personal property she 
will protest if her husband attempts to sell it, if she does not 
protest, and all the more so if she participates in the sale, the 
sale should be valid. 
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and one that he specified to her as payment for her marriage 
contract," even though it was not stipulated explicitly in the con- 
tract; and one in a case where she brought into the marriage an 
appraisal of a field from her own property" that she owned prior 
to the marriage, which took on the status of guaranteed property, 
meaning that she will receive it if her husband dies or divorces her. 
If a field of one of these three types is sold with her approval, she 
can claim that she did not truly consent to this sale, but stated her 
consent only in order to please her husband. 


The Gemara clarifies: To exclude what type of property did Rabba 
specify these three types of fields? If we say that he intends to 
exclude the rest of the husband’s property" secured to pay her 
marriage contract, it is all the more so the case that he will bear her 
enmity if she does not agree to the sale, as he will say to her: You 
have placed your eyes on divorce or on my death, i.e., you will not 
allow me to sell my property because you are expecting and plan- 
ning for my death or our divorce. Therefore, she should be able to 
claim that she consented to the sale only in order to please her 
husband with regard to other property as well. 


Rather, these three types of fields were specified in order to exclude 
usufruct property," i.e., property that belongs to the wife and 
remains in her possession while the husband has the right to enjoy 
the profits, in which case if the wife consents to the sale, it is valid. 
The Gemara asks: But doesn’t Ameimar say that if there was aman 
or a woman, i.e., a husband or a wife, who sold the wife’s usufruct 
property, they did not accomplish anything, as the sale does not 
take effect? 


The Gemara answers: When the statement of Ameimar was stated, 
it was to say that neither the husband nor the wife can sell the 
property unilaterally. Where he sold" the property and then died, 
she can come and remove it from the buyer. Alternatively, in a 
case where she sold it and then died, he can come and remove it, 
due to a rabbinic ordinance, and in accordance with the statement 
of Rabbi Yosei bar Hanina, as Rabbi Yosei bar Hanina says: When 
the Sanhedrin convened in Usha, they instituted that in the case 
of a woman who sold her usufruct property" in her husband’s 
lifetime and then died, the husband repossesses it from the 
buyers. 


But where the two of them sold it" to someone, or if she sold it 
to her husband," the sale is valid. The inference that the Gemara 
drew from the mishna, that if the husband produces evidence that 
his wife sold usufruct property to him then he is regarded as the 
owner, is relevant when she sells her usufruct property to him. 


HALAKHA 


Where he sold, etc. — 13137 parT xay: If a married woman 
sold guaranteed property, whether to her husband or to 
another, the sale is invalid. Some say that the sale becomes valid 
when she is later divorced or widowed (Rema, citing Nimmukei 
Yosef). Similarly, if a husband sells his wife's usufruct property or 
guaranteed property, the sale is invalid. Some say that even the 
husband can contest the validity of the sale. The Rema writes, 
citing the Tur, that only if after one sells his wife's property she 
predeceases him, the husband can contest the sale, as he is 
his wife's heir, and certainly if the husband died the wife may 
repossess the land from the buyers (Rambam Sefer Nashim, 
Hilkhot Ishut 22:15; Shulhan Arukh, Even HaEzer 90:13). 


A woman who sold her usufruct property - mTRAW TONI 
aba %33: If a wife sold her usufruct property, her husband 
may enjoy the profits of that property during her lifetime, but 
he may not repossess the property itself from the buyer. When 
she dies, he inherits the property and may repossess it from the 


buyer without paying anything in exchange. Some say that this 
is the halakha even during her lifetime (Rambam Sefer Nashim, 
Hilkhot Ishut 22:7; Shulhan Arukh, Even HaEzer 90:9, and in the 
comment of Rema). 


Where the two of them sold it — 11H wart Ka: If both the 
husband and wife sold the wife's usufruct property, whether it 
was first purchased from the husband or first purchased from 
the wife the sale is valid, in accordance with the conclusion of 
the Gemara (Rambam Sefer Nashim, Hilkhot Ishut 22:16; Shulhan 
Arukh, Even HaEzer 90:16). 


She sold it to her husband - apd sx Maat: Ifa woman 
sold or gave usufruct property to her husband, the sale or gift 
is valid. This halakha does not apply to guaranteed property or 
other property (Rambam Sefer Nashim, Hilkhot Ishut 22:17 and 
Sefer Mishpatim, Hilkhot Toen VeNitan 14:1; Shulhan Arukh, Even 
HaEzer 90:16 and Hoshen Mishpat 151:1). 
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And if you wish, say instead that Ameimar said his statement in 
accordance with the opinion of Rabbi Elazar," who holds that 
one can sell property only if he possesses the item itself and also 
has the right to enjoy its profits. 


This is as it is taught in a baraita: In the case of one who sells his 
Canaanite slave to another, and contracted with him that the 
sale is on the condition that the slave will serve the seller for 
thirty days before he is transferred to the buyer, the outcome of 
this sale is that during those thirty days, the first master enjoys 
the use of the slave and the buyer is the owner of the slave himself. 
As detailed in the Torah (Exodus 21:18-21), if one strikes another 
and the injury leads directly to the victim's death, the one who 
struck him is subject to court-imposed capital punishment. But 
if a master strikes his Canaanite slave, and the slave lingers with 
his injuries for more than a day or two days and then dies, the 
master is exempt from court-imposed capital punishment. The 
baraita addresses who is considered the owner of the slave with 
regard to this halakha. 


The baraita states four opinions: Rabbi Meir says that during 
those thirty days, only the first master is included in the halakha 
of “a day or two days” (Exodus 21:21)." Rabbi Meir holds that in 
this case, the first master is included in this exemption, because 
the slave is under his authority, as he enjoys the use of the slave, 
but the second master is not included in the halakha of “a day 
or two days,’ because the slave is not under his authority. 


Rabbi Meir’s reasoning is that he holds that ownership of the 
rights to use an item and the profits it engenders is like owner- 
ship of the item itself. The status of the first master as the owner 
negates the possibility that the second master would be regarded 
as the owner with regard to this halakha, and he would not be 
included in the exemption. 


The baraita continues: Rabbi Yehuda says that the second master 
is included in the halakha of “a day or two days,” because the 
slave is “his money” (Exodus 21:21), i.e., his property; but the 
first master is not included in the halakha of “a day or two days,” 
because the slave is not “his money.” Rabbi Yehuda’s reasoning 
is that he holds that ownership of the rights to use an item and 
the profits it engenders is not like ownership of the item itself. 
Therefore, the first master, who currently enjoys the use of the 
slave, does not have the status of an owner with regard to this 


halakha. 


The baraita continues: Rabbi Yosei says that 


both of them are included in the halakha of “a day or two days.” 
This first master is included because the slave is under his author- 
ity, and that second master is included because the slave is “his 

money.” The Gemara explains Rabbi Yosei’s reasoning: And he 

is uncertain if ownership of the rights to use an item and the 

profits it engenders is like ownership of the item itself, in which 

case only the first master would be exempt, or if it is not like 

ownership of the item itself, in which case only the second 

master would be exempt. And where there is an uncertainty 

in a case of capital law, the ruling is to be lenient. Therefore, 
neither of them would receive court-imposed capital punishment 

in this case. 


NOTES 


Ameimar said his statement in accordance with the opinion 
of Rabbi Elazar — why 9375 ANT WAN: The reason that 


nei 


her the husband nor the wife can sell this property is not 


because the woman can claim that she did not in fact consent 


to 


he sale, but becaus 


as neither one is the ful 


bel 
to 


he husband. There 


this property, the sale i 


inc 
no 
his 


udes both the item 


statement (see Ram 


e the sale itself is not legally possible, 
owner of the property. The land itself 


ongs to the wife and the right to enjoy its profits belongs 


ore, even if they both agreed to sell 
s not valid. According to this opinion, 


partners can sell their joint property only if the partnership 


itself and the rights to its profits. While 


stated by Rabbi Elazar explicitly, this can be derived from 


ban). 


A day or two days - Dmi? ix DY: In order to answer the appar- 


en 
S 


question of whether this halakha is limited to when the 
ave survives for one day or two, Tosafot quote Rashi’s com- 


mentary on the Torah, where he explains that the phrase “a day 


or 


wo days” indicates: 


One day that is like two, i.e., a twenty- 


four-hour period. The Ya’avetz explains that sometimes this 
period is one day, e.g, where he struck the slave immediately 


fol 


fol 


owing nightfall, in which case he must survive until the 
owing nightfall, which is one halakhic day; and sometimes 


it is two days, e.g., where he strikes him at noon, in which case 
he must survive until noon the following day, which is on a 
second halakhic day, as with regard to most matters, a halakhic 
day starts at nightfall. 


:17’3P19- BAVA BATRA: PEREK III:50B 239 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 


Both of them are not, etc. — 3) 9N Ow: Ifa Canaanite 
slave is sold on the condition that he continue to serve the 
seller for a specific amount of time, e.g., thirty days, and 
either the seller or the buyer strikes and kills the slave, the 
killer is executed. The exemption in the halakha of “a day 
or two days” does not apply to the seller because the slave 
was not his property, and it does not apply to the buyer 
because the slave is not yet under his authority. This is in 
accordance with the opinion of Rabbi Elazar (Rambam Sefer 
Nezikin, Hilkhot Rotze'ah UShmirat HaNefesh 2:15). 


Where he dug pits, etc. -^31 nitia Aa 97W 7133: Although 
a husband does not have ownership rights to his wife's 
property, if he damages her field, e.g., by digging pits, and 
she does not lodge a protest, he establishes the presump- 
tion of ownership, in accordance with Rava’s opinion (Tur 
and Mordekhai; see Sma). The Tur says that if he engaged 
in any act that is viewed as damaging (see 23a), he also 
acquires the privilege to continue acting in that manner 
(Shulhan Arukh, Hoshen Mishpat 149:9, and in the comment 
of Rema). 


NOTES 


One cannot establish the presumption of ownership 
with regard to the property of a married woman - px 
wx DWY D224 ppa: The Rashbam explains that the 
reason for this is that a woman depends upon the fact that 
her husband, who is entitled to enjoy the profits of the 
property, will lodge a protest, and therefore she does not. 
Others explain that since in any event she does not have the 
right to enjoy the profits, it is not important to her whether 
the consumption is done by her husband or someone else, 
whom she assumes has been authorized by her husband 
to use the property (Ri Migash). 


Where he dug pits, etc. — ^3) nidia Aa 390W 7133: The 
Gemara is discussing a field that is not meant to have pits. 
Therefore, digging them is not considered to be normal use 
of and benefit from this field (Rashbam). The same halakha 
would apply with regard to any changes to a field that do 
not improve it. 


There is no presumptive ownership [hazaka] with regard 
to damage - pond pin px: The Rashbam explains that 
when one treats land that he is occupying in a destruc- 
tive manner, he does not establish the presumption of 
ownership through that usage, as the prior owner can claim 
that he did not see a need to lodge a protest because the 
possessor was not acting in a manner typical of an owner. 
Other early commentaries note that this statement of Rav 
Nahman is cited (23a) with regard to one who acts in a 
manner that causes damage to another's property, and, 
in that context, means that the fact that the owner of that 
property was silent and did not protest does not indicate 
that he grants the one causing the damage an acquired 
privilege [hazaka] to continue acting in that manner. 
Accordingly, they explain the Gemara here to be teaching 
that the husband does not acquire the privilege to continue 
using his wife's field by virtue of her silence in the face of his 
destructive usage (see Ri Migash and Rid). 
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The baraita continues: Rabbi Elazar says that both of them are 
not" included in the halakha of “a day or two days,’ and both 
would receive court-imposed capital punishment. This second 
master is not included because the slave is not under his author- 
ity, and that first master is not included because the slave is not 

“his money.” Rabbi Eliezer holds that one must both own the 
slave himself and enjoy the use of the slave to be included in the 
exemption. 


The Gemara explains how Ameimar’s statement is in accordance 
with the opinion of Rabbi Elazar. And Rava says: What is the 
reason for the opinion of Rabbi Elazar? The verse states: “Not- 
withstanding if he continue a day or two days, he shall not be 
punished; for he is his money” (Exodus 21:21), and he under- 
stands this to be referring to a slave that is “his money,’ a slave 
that is unique to him, so this exemption does not apply to one 
who does not have total ownership of the slave. Rabbi Elazar 
holds that one is considered to own an item only if he owns the 
item itself and also enjoys the use of it. This is the source of 
Ameimar’s statement that neither the husband nor the wife can 
sell usufruct property: The husband cannot sell it because he 
does not own it, and the wife cannot sell it because only the 
husband has the right to enjoy the profits. 


§ The mishna teaches that a man does not have the ability to 
establish the presumption of ownership with regard to his 
wife’s property. The Gemara asks: But doesn’t Rav say that 
a married woman must protest? The Gemara clarifies: With 
regard to whom must she protest? If we say: With regard to 
another, i.e., one who is not her husband who has taken posses- 
sion of her property, that is problematic: But doesn’t Rav say 
that one cannot establish the presumption of ownership with 
regard to the property of a married woman," as she can claim 
that she did not lodge a protest because she expected her hus- 
band to do so? Rather, Rav’s intention must be that she must 
lodge a protest with regard to the husband. This indicates 
that absent her protest, it is possible for a husband to establish 
the presumption of ownership with regard to her property, in 
contrast to the ruling of the mishna. 


Rava said: Actually, Rav is referring to her lodging a protest 
with regard to the husband, and is speaking of a case where he 
dug pits," ditches, and caves in her property. In other words, 
he did not simply work and profit from the land, but damaged it 
in a way that demonstrates that he considered himself the owner. 
If he does this for three years and she does not lodge a protest, 
he establishes the presumption of ownership. The mishna, which 
states that he cannot establish the presumption of ownership, is 
referring to standard use. 


The Gemara asks: But doesn’t Rav Nahman say that Rabba bar 
Avuh said: There is no presumptive ownership with regard to 
damage? This is understood to mean that one cannot establish 
the presumption of ownership of another’s field by damaging it, 
as it is not considered to be standard use. Therefore, even after 
three years have passed the owner can remove one from his field. 
Since in this case the husband is damaging the field, he should 
not be able to establish the presumption of ownership. 


The Gemara answers: Say that this means that the halakha of 
presumptive ownership does not apply with regard to damage, 
meaning that one who damages another's property without the 
owner lodging a protest does not need three years to establish 
the presumption of ownership, but does so immediately, as 
an owner who sees another damage his land is expected to 
protest without delay. Consequently, a husband who digs pits 
and the like in his wife’s property without her lodging a protest 
establishes the presumption of ownership immediately. 
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The Gemara offers an alternative answer. If you wish, say instead: 
Was it not stated with regard to the halakha that there is no pre- 
sumptive ownership with regard to damage that Rav Mari says: 
Damage is referring specifically to smoke, and Rav Zevid says that 
it is referring to a bathroom? The statement that there is no pre- 
sumptive ownership [hazaka] with regard to damage was not stated 
concerning establishing the presumption of ownership of property, 
but concerning acquiring the privilege [hazaka] to engage in certain 
activities on one’s own property, and is stating that even if one has 
engaged in activities that produce smoke or foul odors, the fact that 
the neighbors did not lodge a protest in the past does not prevent 
them from doing so in the future. 


Rav Yosef said: Actually, Rav is referring to her lodging a protest 
with regard to another, and is speaking of a case where the one 
who has possession of her property worked and profited" from the 
field for part of the time necessary to establish the presumption of 
ownership during the husband’s lifetime, and for three additional 
years after the husband’s death. In this case, if the woman does 
not lodge a protest, the possessor establishes the presumption of 
ownership, since if he wanted to, he could say to the woman: I 
purchased it from you and then possessed the field for three years, 
and he would be awarded the field. When he said to her as well: 
You sold the field to your husband and he sold it to me, he is 
deemed credible. 


The Gemara returns to discuss Rav’s statement: With regard to the 
matter itself, Rav says that one cannot establish the presumption 
of ownership with regard to the property of a married woman, 


but the judges of the exile’ said that one can establish the pre- 
sumption of ownership. Rav says: The halakha is in accordance 
with the opinion of the judges of the exile. Rav Kahana and Rav 
Asi said to Rav: Has the Master retracted his halakha that one 
cannot establish the presumption of ownership with regard to the 
property of a married woman? Rav said to them: I said that the 
opinion of the judges of the exile is reasonable, as the presumption 
of ownership can be established with regard the property of a mar- 
ried woman under certain circumstances. The Gemara comments: 
This is like that ruling of Rav Yosef with regard to one who possesses 
the land for three years after the death of the husband. 


§ The mishna teaches: And a wife does not have the ability to 
establish the presumption of ownership with regard to her hus- 
band’s property. The Gemara asks: Isnt that obvious? Since she 
has the right to sustenance from her husband’s property, she is 
enjoying the profits as payment of her sustenance, so her use of 
the property does not establish the presumption of ownership. The 
Gemara responds: No, it is necessary to state this halakha in the 
event that he designated another parcel of land" for her suste- 
nance. The mishna teaches that even if she enjoys the profits of a 
second field for three years, she does not establish the presumption 
of ownership of that field. 


The Gemara asks: By inference, the wife has the ability to bring 
proof of her ownership and take possession of her husband’s field. 
Why is this proof valid? Let him say that he desires to expose her 
concealed money. If he offers to sell the field to her and she agrees, 
it will be discovered that she has money of which he had been 
unaware. His intention was never to sell the property, but to claim 
money to which he is entitled. 


HALAKHA 

With regard to another, and a case where he profited, 
etc. - ^3) nboxw tiaa INK: One cannot establish the pre- 
sumption of ownership with regard to the property of a mar- 
ried woman, unless her husband wrote in a document that 
he will derive no benefit from her property or its produce 
in her life and after her death (see Sma). If one works and 
profits from her property for three years after her husband's 
death, and claims: You sold this property to your husband 
in my presence and he sold it to me, he has established the 
presumption of ownership, even if the buyer took possession 
while the husband was still alive (Tur). This is in accordance 
with the opinion of Ray, as explained by Rav Yosef (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 14:1; Shulhan Arukh, 
Hoshen Mishpat 149:1 and Even HaEzer 87:2). 


PERSONALITIES 
Judges of the exile - myi st: The Talmud (Sanhedrin 17b) 
notes that this was an honorific bestowed upon Shmuel and 
Karna. They were first-generation Babylonian amora'im who 
were active judges in matters of monetary law. 


NOTES 


That he designated another parcel of land - Ky% ay mI 
wnx: Even though the husband designated a parcel of 
land for his wife's sustenance, he does not mind if she enjoys 
the profits from his other property, and therefore he does 
not lodge a protest (Rashbam; Rabbeinu Gershom Meor 
HaGola). 


HALAKHA 


That he designated another parcel of land, etc. - 1m7 
DVIVINK NYIN mtb: A woman who enjoyed the profits of 
a specific parcel of her husband's property for several years 
does not establish the presumption of ownership of it, even 
if he designated a different field for her sustenance (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 13:8; Shulhan Arukh, 
Hoshen Mishpat 149:9). 
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NOTES 


If she has proof with regard to a deed of gift - w mx] 
man Twa: If he gave her the land as a gift, it is clear that 
he intended only to give her the land, and not to expose any 
concealed money that might be in her possession. Tosafot 
note that the halakha would be the same if he wrote her a 
document admitting that the land is hers. 


Remove the money from here — 37112 "tit Sa: In other 
words, with regard to the question of whether the wife 
acquired the land, do not take into account whether she 
paid, since in any event he gave her a bill of sale. The Rash- 
bam explains that writing a bill of sale cannot be attrib- 
uted to a desire to expose her concealed money, since 
one would not engage in such an extensive artifice. The 
Rid explains that since he gave her a valid document, he 
cannot nullify the transaction with a mere claim, even at the 
ime of the transfer of the bill of sale. Therefore, whatever 
he circumstances, she has acquired the field through this 
bill of sale. 
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Can one conclude from this mishna that in the case of one who 
sells a field to his wife, she has acquired it, and we do not say 
that he desires to expose her concealed money? The Gemara 
answers: No, as one may say that the inference from the mishna 
that if she has proof then she has ownership rights is the halakha 
only with regard to a deed of gift," as, if her husband gave her 
the field as a gift, he cannot claim that he did so in order to expose 
her concealed money. 


The Gemara relates: Rav Nahman said to Rav Huna: The Master 
was not with us in the evening in the study hall that is within 
the boundaries of the town, where we said a superior matter. 
Rav Huna said to him: What superior matter did you say? Rav 
Nahman responded: In the case of one who sells a field to his 
wife, she has acquired it, and we do not say that he desires to 
expose her concealed money. 


Rav Huna said to him: That is obvious; remove the money from 
here’ and she will acquire the property by means of the bill of 
sale, as, even if she has not yet given him the money, she acquires 
the land by means of the bill of sale. Didn’t we learn in a mishna 
(Kiddushin 26a): Property that serves as a guarantee," i.e., land, 
can be acquired by means of giving money, by means of giving 
a document, or by means of taking possession of it? 


Rav Nahman said to him: But wasn’t it stated with regard to 
this that Shmuel says: They taught that the document alone 
suffices only if the transaction is with a deed of gift, but if the 
transaction is with a bill of sale, the buyer does not acquire the 
property until he gives him its money?" Rav Huna responded: 
But didn’t Rav Hamnuna raise an objection to this, based on 
this following baraita: How is acquisition by means of giving a 
document performed? Ifhe wrote it for him on paper or earth- 
enware, then even though the paper or the earthenware is not 
worth even one peruta, if he writes: My field is sold to you, or: 
My field is acquired by you as a gift, it is thereby sold or given. 
This indicates that a document suffices to complete an acquisition 
both in the case of a sale and a gift. 


Rav Nahman responded: But is it not so that he, Rav Hamnuna, 
raises the objection and he himself resolves it? The baraita 
states its ruling with regard to one who sells his field due to its 
poor quality. The seller wants to be rid of his field due to its low 
value, and would like to transfer ownership of it as quickly as 
possible. In this case, writing a document suffices to complete 
the acquisition. By contrast, in standard cases it does not. Since 
the acquisition of a field requires monetary payment in addition 
to a bill of sale, Rav Nahman’s statement, that if one sells a field 
to his wife the sale is valid and we do not say that he desires to 
expose her concealed money, is a novelty. 


HALAKHA 
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Property that serves as a guarantee, etc. — ay ww DDD) 
^D PNN: Property that serves as a guarantee, i.e, land, can 
be acquired in three ways: By means of giving money, by means 
of giving a document, and by means of taking possession of 
it. Additionally, it can be acquired by means of a cloth, i.e., a 
symbolic exchange. Similarly, if one gives land to another as a 
gift it must be acquired through one of these means (Rambam 
Sefer Kinyan, Hilkhot Mekhira 1:3 and Hilkhot Zekhiya UMattana 
3:1; Shulhan Arukh, Hoshen Mishpat 190, 241:1). 


With a bill of sale the buyer does not acquire until he gives 
him its money - patih pw w map xd sa Wwa: If one gives 


a field to another as a gift and writes him a deed of gift, the 
receiver acquires the land as soon as the deed enters his pos- 
session, even if there are no witnesses and even if the deed is 
written upon a worthless substance or upon a substance that 
is susceptible to forgery (Sma, citing Tur). The same halakha 
applies in the case of one who sells his field because it is of low 
quality. By contrast, in the case of the sale of a standard field, 
the bill of sale is not sufficient to effect the acquisition, and the 
transaction is not complete until the buyer pays the agreed- 
upon price of the field (Sma). This is in accordance with the 
statements of Shmuel and Rav Hamnuna (Rambam Sefer Kinyan, 
Hilkhot Mekhira 1:7; Shulhan Arukh, Hoshen Mishpat 1911-2). 
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The Gemara notes that in interpreting this baraita, Rav Beivai would 
conclude in the name of Rav Nahman, or, according to another 
version, Rav Ashi says: Why does a document suffice for him to 
acquire the land? It is because it is assumed that he wanted to give 
it to him as a gift." And why did he write the document for him 
employing the terminology of a sale? It was in order to enhance 
the power of the one acquiring the land, since with regard to a 
property guarantee, i.e., a document that states that if the property 
is seized by the seller’s creditor, the seller will reimburse the buyer 
for his loss, a bill of sale is superior to a deed of gift. 


The Gemara raises an objection to the ruling of Rav Nahman, that 
we do not say that he desires to expose her concealed money, from 
a baraita: If one borrowed money from his own slave and then frees 
him," or if one borrowed money from his wife and then divorces 
her, they do not have any claim on him, and he need not repay 
them. What is the reason for this? Is it not because we say that he 
desires to expose their concealed money, and his taking of the loan 
was a mere artifice to claim money to which he was entitled? 


The Gemara answers: It is different there, because there is an addi- 
tional reason to think it was an artifice, as it is uncomfortable for 
him to make applicable to himself the verse: “The rich rules over 
the poor, and the borrower is servant to the lender” (Proverbs 
22:7)." It is therefore reasonable to posit that his intention was not 
to borrow money, but to expose the concealed money that was in 
the possession of his slave or wife. This concern does not apply to 
one who sells property to his wife, and therefore the sale is valid. 


The Gemara relates that Rav Huna bar Avin sent a ruling to those 
in the study hall: In the case of one who sells a field to his wife, she 
has acquired it, 


HALAKHA 


Borrowed from his own slave and then frees him — p3 my 
inwy Tayi: If one borrows money from his own slave and 
then frees him, and similarly if a husband borrows money from 
his wife, even money that she had concealed (Sma, citing Ram- 
bam), and then divorces her, they have no claim on him and 
they cannot insist on repayment. This is certainly the halakha 
for a husband and wife while they are still married (Rema). Some 
say that this applies only if the wife's money was concealed, 
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but if he was aware of its existence and borrowed from her he 
must repay her, even if they get divorced (Rema, citing Tur). The 
Rema, based on the Nimmukei Yosef, rules that in a case where 
he wrote her a promissory note, if he subsequently claims that 
the money had been concealed while she claims that he was 
aware of its existence, the burden of proof is upon her (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 2:8; Shulhan Arukh, Even 
HaEzer 86:2). 


and as long as they remain married, the husband enjoys the profits, 
as he would with any usufruct property. But Rabbi Abba and Rabbi 
Abbahu and all of the great Sages of the generation said that the 
assumption is that the husband wanted to give it to her as a gift. 
And why did he write the deed for her employing terminology 
indicating that it is for the sake ofa sale? It was in order to enhance 
her power." 


The Gemara raises an objection from a baraita to the ruling that the 
wife acquires the property: If one borrowed from his own slave and 
then freed him, or if one borrowed from his wife and then divorced 
her, they do not have any claim on him, and he need not repay 
them. What is the reason for this? Is it not because we say that he 
desired to expose their concealed money, and his taking of the loan 
was merely an artifice to claim money to which he was entitled? 
Similarly, the assumption should be that his sale to her was merely 
an artifice. 


NOTES 


He wanted to give it to him as a gift, etc. - wpa manna 
nob may: This is Rav Ashi’s resolution of the apparent 
contradiction between Shmuel’ statement and the baraita: 
The baraita is discussing a document that is essentially a 
deed of gift, even though it is written as a bill of sale (Rash- 
bam). Others explain that this statement is a continuation 
of the previous answer, i.e., that the baraita is discussing 
one who is selling his field because of its poor quality. This 
is consistent with the version of the text of the Gemara that 
reads: Rav Beivai would conclude. The phrase: He wanted 
to give it to him as a gift, means that he wanted to use the 
language of a gift so that the other party would be unable 
to renege on the deal, even though he had not yet given 
the money (Rabbeinu Yona; Ramah). 


The borrower is servant to the lender — wre m say 
mn: It is reasonable that his only intention was to discover 
the concealed money to which he is entitled (Rashbam). 
It can be inferred that if he borrowed money of whose 
existence he was already aware, and he is consequently 
unable to claim that he desired to discover their concealed 
money, he is obligated to repay the loan (Rashba). Some 
explain that if he were truly in need of funds he would 
have borrowed money from someone else and become 
that person's so-called servant, since one does not desire 
to become his wife's servant, and certainly not his slave's 
(Kos HaYeshuot; Ran). According to this explanation, there 
is no distinction whether the money was concealed or not, 
as the loan is always viewed as being an artifice in order to 
take possession of the money (see Rambam). 


NOTES 


And why did he write for her that it is for the sake of a 
sale, in order to enhance her power — ow ab ans maby 
AND OX mind 13,91: As married women generally donot 
have access to their own funds, the assumption is that i 
was not a sale; rather, he intended to give it to her as a gift. 
He employed the terminology of a sale to strengthen the 
deed of gift, so that if the field is seized by a creditor, she 
can repossess it. According to the opinion of the great Sages 
of the generation, the husband may not enjoy the profits 
from the field (Rashbam). 

By contrast, Josafot cite Rabbeinu Tam’s version of the 
Gemara, which reads: In order to enhance his power. In 
other words, even though he gave the land itself as a gift, 
he employed the terminology of a sale in the deed so that 
he would continue to have the right to enjoy the profits, 
which he would not have had he given the land to her as 
a gift. Accordingly, the opinion of the great Sages of the 
generation supports that of Rav Huna bar Avin. 
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HALAKHA 

One who sells a field to his wife - invyd TIY Dian: 
If one sells land to his wife and he had been aware of the 
existence of the money that she used in the purchase, 
the sale is valid, but the husband still enjoys the profits. If 
the money was concealed, the sale is not valid. This is in 
accordance with the statement of Rava and the conclu- 
sion of the Gemara (Rambam Sefer Nashim, Hilkhot Ishut 
22:29; Shulhan Arukh, Even HaEzer 85:9). 


As a gift she has acquired it, etc. -= ^3) napay mana: 
If a man gave his wife land or movable property with 
which she purchased land, she owns it completely, and 
her husband may not enjoy the profits. The profits gener- 
ated should be used to purchase land from which he will 
enjoy the profits, like any usufruct property. She may not 
sell or give away the property that he gave her; it must 
remain in her possession, and, if she dies, her husband 
will inherit it. If he explicitly gave her permission to sell it, 
then she may do so (Rambam Sefer Nashim, Hilkhot Ishut 
22:27 and see Maggid Mishne there; Shulhan Arukh, Even 
HaEzer 85:7 and see Sma there). 


One may not accept deposits, etc. — nisitp5 phapa ps 
"131: One may not accept deposits from married women, 
slaves, or minors. If one did accept a deposit from a mar- 
ried woman, he should return it to her or to whomever 
she says it belongs (Rema). Some hold that he may 
return it to her husband (Beit Shmuel, citing Rambam). 
If she died without having said to whom the deposit 
belongs, it is returned to her husband. Some say that if 
this woman conducts business affairs with her husband's 
possessions, she is not deemed credible to say that the 
deposit belongs to someone else (Tur, citing Rosh). If one 
accepted a deposit from a slave, he should return it to the 
slave, and if the slave died, even if he was freed before- 
hand, one should return the deposit to the slave's master. 
If one accepted a deposit from a minor, he should sell it 
and purchase with the proceeds a Torah scroll, or an item 
that yields profit, on the minor's behalf (Rambam Sefer 
Nashim, Hilkhot Ishut 22:32 and Sefer Mishpatim, Hilkhot 
Sheela UFikadon 7:10; Shulhan Arukh, Even HaEzer 86:1). 


NOTES 


As agift she has acquired it and the husband does not 
enjoy the profits - niva Sais Syaat px 7mp mama: 
There is a dispute among the early commentaries with 
regard to whether this is a full-fledged gift, which she 
has the right to sell, and also with regard to whether the 
husband inherits this property after her death. According 
o the opinion of the majority of early commentaries, the 
husband would inherit this property if she dies, just as he 
inherits her other property. If she sold it and then died, the 
husband can repossess it from the buyer (Geonim; Rab- 
beinu Tam; Ramban). By contrast, the Ramah holds that it 
is a full-fledged gift, and that the husband has completely 
abdicated his rights to the property. Therefore, he would 
not inherit this property if she dies, and if she sells it he 
cannot repossess it from the buyer. 


Where her money was concealed, etc. - pny niyna 
"131: If a woman keeps money openly, and her husband 
is aware of its existence, she may use this money for 
whatever she desires. This is the halakha whether this 
was a condition at the time of their marriage, or whether 
her husband gave her this money to use as she sees fit. 
Therefore, if she were to purchase property from her hus- 
band using that money, the sale has the legal status of 
any other sale. In the case of concealed money, which 
she is not entitled to keep, it is likely that the husband 
orchestrated the sale as an artifice in order to expose the 
money and then seize it. 


And if the slave died he must return it to his master — 
ia yin? mA DNY: Although it is possible that the item 
belonged to someone else, it is most likely that it belong- 
ed to his master and was taken without authorization. 
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The Gemara answers: It is different there, because there is an addi- 
tional reason to think it was an artifice, as it is uncomfortable for a 
person to be described by the verse: “The rich rules over the poor, 
and the borrower is servant to the lender” (Proverbs 22:7). It is 
therefore reasonable to posit that his intention was not to borrow 
money, but to expose the concealed money that was in the possession 
of his slave or wife. This concern does not apply to one who sells 
property to his wife, and therefore the sale is valid. 


The Gemara quotes a related statement. Rav says: In the case of one 
who sells a field to his wife," she has acquired it, and the husband 
enjoys the profits. In the case of one who gives a married woman the 
field as a gift, she has acquired it" and the husband does not enjoy 
the profits," since he gave it to her completely. And Rabbi Elazar 
says: In both this case and that case she has acquired it, and the 
husband does not enjoy the profits. 


The Gemara relates: Rav Hisda performed an action in accordance 
with the opinion of Rabbi Elazar, and did not allow a husband to 
enjoy the profits of a field he sold to his wife. Rabban Ukva and 
Rabban Nehemya,’ the sons of Rav’s daughters, said to Rav Hisda: 
Does the Master abandon a greater Sage, i.e., Rav, the greatest Sage 
of his generation, and act in accordance with the opinion of a lesser 
Sage, i.e, Rabbi Elazar, who was Rav’s student? Rav Hisda said to 
them: But I too am acting in accordance with the opinion of a 
greater Sage, as when Ravin came from Eretz Yisrael, he said that 
Rabbi Yohanan said: In both this case and that case she has acquired 
it, and the husband does not enjoy the profits. I am consequently 
not relying exclusively on Rabbi Elazar’s opinion, but also on that of 
Rabbi Yohanan. 


Rava says that the halakha is: In the case of one who sells a field 
to his wife, she has not acquired it, and the husband enjoys the 
profits. In the case of one who gives a married woman the field as a 
gift, she has acquired it and the husband does not enjoy the profits. 
The Gemara asks with regard to the first halakha: Can these two 
ostensibly contradictory rulings be given? Rava’s statement that the 
wife has not acquired the field means that the husband still owns it, 
while his statement that the husband enjoys the profits, i.e., he merely 
enjoys the profits but does not own the field, indicates that the field 
itself is owned by the wife. 


The Gemara responds: This is not difficult, because Rava is referring 
to two different cases. Here, where he says that she has not acquired 
the land, he is referring to a case where her money was concealed,“ 
and the sale was an artifice to expose it; while there, where he says 
that she acquires the land, he is referring to a case where she had 
money that is not concealed. As Rav Yehuda says: If she purchased 
the field with concealed money, she has not acquired it; if she 
purchased it with money that is not concealed, she has acquired it. 


§ The Sages taught in a baraita: One may not accept deposits" from 
women, and not from slaves, and not from children. Since it is likely 
that they do not own property, they might have taken the item without 
authorization from their husband, master, or parent, respectively. 
Consequently, one should not accept the deposit. If, however, one 
accepted a deposit from a woman, he must return it to the woman, 
as he cannot be certain that it is not hers. And if the woman died, 
he must return it to her husband, as he is her heir. If one accepted 
a deposit from a slave, he must return it to the slave, since it might 
not belong to the master. And if the slave died, he must return it 
to his master." 


Rabban Ukva and Rabban Nehemya - mA 121) KApIy 31: 
As related here, Rabban Nehemya and Rabban Ukva, or, as 
referred to elsewhere, Rabbana Ukva, were the sons of Rav’s 
daughters. Their honorific indicates that they were of the family 
of the Exilarch, and this is corroborated by other sources as well. 
It is possible that they were grandsons of the Exilarch Mar Ukva, 


PERSONALITIES 


who was a contemporary and friend of Rav. Apparently, Rabban 
Ukva and Rabban Nehemya were students of Rav Hisda, and Rab- 
ban Ukva even delivered public homilies after being instructed 
to do so by Rav Hisda. As embodiments of the confluence of 
Torah scholarship with wealth and power, they were described 
as lofty princes of Israel. 
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If one accepted a deposit from a minor, he cannot return it to him, 
as a minor is unable to properly safeguard the item. Instead, he must 
make a safe investment [segulla]" for him, and if the minor dies, 
he must return it to his heirs. 


And with regard to all these people, who said at the time of their 
death that the deposited item belongs to so-and-so, the bailee 
should act as they had explained, and if their explanation was 
not credible, the bailee should form an explanation" of their 
explanation, i.e., ignore what they said. 


The Gemara relates: When the wife of Rabba bar bar Hana was 
dying she said: These rings that are in my possession belong to 
Marta and the sons of her daughter. Rabba bar bar Hana came 
before Rav to ask what he should do. Rav said to him: If she is 
credible in your eyes," act as she had explained, and if not, form 
an explanation of her explanation, i.e., ignore what she said, and as 
her heir, keep them for yourself. 


And there are those who say that this is what Rav said to him: 
If you assess that it is likely that the rings were deposited with 
her, act as she had explained, and if not, form an explanation 
of her explanation. 


The baraita stated that if the bailee took a deposit from a minor, 
he must make a safe investment for him. The Gemara asks: What 
is meant by a safe investment? Rav Hisda says: The bailee should 
purchase a Torah scroll for the minor. Rabba bar Rav Huna says: 
He should purchase a date palm," from which the minor will 
consume dates. 


§ The mishna teaches: And a father does not have the ability to 
establish the presumption of ownership with regard to a son’s prop- 
erty, and a son does not have the ability to establish the presump- 
tion of ownership with regard to a father’s property. Rav Yosef 
says: Even if they separated and the son is no longer dependent on 
his father, the presumption of ownership still cannot be established 
by a father or son with regard to the other's property. Rava says: If 
they separated, that is not the halakha, and the presumption of 
ownership can be established. 


Rav Yirmeya of Difti said: Rav Pappi performed an action and 
ruled that if they separated, that is not the halakha, in accordance 
with the opinion of Rava. Rav Nahman bar Yitzhak said that Rav 
Hiyya, from the city of Hurmiz Ardeshid,’ told me that Rav Aha 
bar Yaakov told him in the name of Rav Nahman bar Yaakov: If 
they separated, that is not the halakha. The Gemara notes: And this 
is the halakha: If they separated, that is not the halakha, and the 
presumption of ownership can be established. This is also taught in 
a baraita: A son who separated himself from his father’s finances 
and a wife who became divorced are like all other people with 
regard to establishing the presumption of ownership. 


NOTES 


LANGUAGE 


Safe investment [segulla] - Tmp: The word segulla 
means something precious that is guarded and treasured 
because of its importance. The Torah uses the word in this 
way: “And you shall be My own treasure [segulla] from 
among all peoples” (Exodus 19:5). 


HALAKHA 

If she is credible in your eyes — 1 KIVITA: IN a case 
where a woman, slave, or minor says on their deathbed 
that a certain item in their possession is a deposit that 
belongs to another, if they are deemed credible their 
explanation is accepted and the item should be returned 
to its owner. If they are not deemed credible, the item is 
inherited by their heirs. This is in accordance with the first 
version of the Gemara as well as the baraita (Rambam 
Sefer Mishpatim, Hilkhot Sheela UFikadon 7:10 and Sefer 
Nashim, Hilkhot Ishut 22:32; Shulhan Arukh, Even HaEzer 
86:1). 


BACKGROUND 

Hurmiz Ardeshid - mwN mayt: This city was located 
in the province of Bei Hozai, in modern-day Khuzestan. 
The full name of the city in ancient Persian was Ram- 
horizdi-artashri, meaning: Joy of Hormuz Bardeshir, a 
deity. The city was built by Ardeshir, the first Sassanian 
monarch of Persia, and was an important economic cen- 
ter and fortress. The city still exists in modern Iran, and is 
named Ramhormoz. 


And if not he should form an explanation, etc. — wh DN} 
nD WAYS MY»: Some explain that the phrase: If not, means: If 
he does not believe them, i.e., he suspects that they are lying 
and that they stole the items from their rightful owners, e.g., a 
slave stole an item from his master. The bailee should instead 
return the item to the husband or master (Rashbam). This also 
seems to be the ruling in the incident concerning Rabba bar 
bar Hana’s wife. 

Rabbeinu Gershom Meor HaGola explained the words: If not, 


as meaning: If on their deathbed they did not identify an owner. 
n such a case the bailee should return the item to its presumed 
owner, i.e., the husband, master, or father. The Rashbam quotes 
his opinion and rejects it. 

There is an alternate version of the text that reads: There are 
hose who say, in place of: And if not. In other words, there is 
an alternative opinion that the bailee should not listen to the 
depositor’s explanation at all, but should simply return the item 
o the presumed owner (Rashbam). Another way to understand 


this version of the text is that the bailee should investigate the 
matter well before giving it to the one the depositor mentioned 
(Ri Migash). 


Date palm - xp: In this case the principal, i.e., the tree itself, 
remains secure and the child may consume its produce (Rash- 
bam). The Ritva writes that this includes any investment that 
yields profit while the principal remains secure, and excludes 
one where there is a risk of losing the principal. 
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HALAKHA 


One of the brothers who was engaging in commerce, 
etc. - 13) min xvid min POST pa TI: In a case where 
one of the brothers in a “family tended to all of the family’s 
financial matters, and his name appears in documents that 
he claims concern his personal property that he inherited 
from his mother, or that he found, or that he received as a gift 
with the stipulation that his brothers not share in it (Shakh), 
then, if the other brothers claim that the documents concern 
family property, he must bring proof that the property is his, 
in accordance with the statement of Rav. If the brother dies 
and leaves orphans, the other brothers must bring proof, 
in the form of witness testimony, that the property in the 
documents under his name actually belongs to all of them. 
The Rema writes, citing the Mordekhai, that this applies only 
to property that is not known to have belonged to all of 
the brothers, but if it was known to have belonged to all 
of the brothers, then the orphans must bring proof that it 
belonged solely to their father (Rambam Sefer Mishpatim, 
Hilkhot Nahalot 9:7-8; Shulhan Arukh, Hoshen Mishpat 62:1). 


LANGUAGE 


Bills of sale [onot] — niaix: Apparently from the Greek avn, 
oné, meaning a bill of sale or a contract. Alternatively, the 
term is from @vog, onos, meaning purchase, or literally, the 
price paid. 
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§ It was stated: There was a case of one of the brothers in a 
family who was engaging in commerce" in the house, managing 
the family finances after the death of their father, and there were 
bills of sale [onot]' and other documents circulating with his 
name appearing as the owner of the property and as a lender, and 
that brother said: The money and property are mine, as they fell 
to me as an inheritance from the house of the father of my 
mother, who is not the mother of the other brothers, Rav says: 
It is upon him to bring proof of ownership; otherwise the prop- 
erty is divided equally among the brothers. And Shmuel says: It 
is upon the brothers to bring proof that the money or property 
belonged to their common father and consequently now belongs 
to all of them. Shmuel says: Abba, i.e., Rav, concedes to me that 
if that brother dies, it is upon the brothers to bring proof in 
order to collect money from the deceased brother’s heirs. 


Rav Pappa objects to Shmuel’s addendum: Do we claim on 
behalf of orphans anything that their father could not claim 
for them? But didn’t Rava remove a pair of scissors used for 
cutting garments’ and a book of aggada from orphans without 
requiring the prior owner who had asked the orphans to return 
these items to bring proof of ownership, and he would rule 
the same in the case of all items with regard to which it is com- 
mon for them to be lent, and the one in possession has no 
presumption of ownership? 


NOTES 


A pair [zuga] for garments — Kbar xat: The literal mean- explains that it means scissors used for cutting garments, 


ing of the word zuga is a pair. The commentaries disagree 
with regard to the use of the word in this context. The Rashba 
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while others explain that it means a folded garment (Rabbeinu 
Gershom Meor HaGola) or two garments (Arukh). 


As Rav Huna bar Avin sent a ruling: If one other than the 
one previously established to be the owner is in possession of 
items that are typically lent" or rented, and says: They are 
purchased, and that is why they are in my possession, he is not 
deemed credible. In this case as well, as the father of the orphans 
could not be awarded these documents without bringing proof, 
the same should be true of his orphans. Why, then, would Rav 
concede to Shmuel? The Gemara concedes: This is difficult. 


Rav Hisda says: They, i.e., Rav, taught his ruling, that the brother 
must bring proof that he owns the property listed in the docu- 
ments that appear under his name, only when they do not divide 

any of their property, even with regard to their dough," i.e., they 
share everything, even their food. But ifthey divide with regard 

to their dough, say that this brother removed money from his 

dough, i.e., reduced his expenses for food, thereby amassing 
his own property. 


HALAKHA 


Items that are typically lent - Drwy mwya maT: Ifone according to the Shakh it is an oath taken while holding a 


seeks to contest the ownership of items that are commonly 
lent or rented and brings witnesses who can recognize with 
certainty that these were his items and testify to his ownership 
(Sma; see Shakh), then even if they do not know how the items 
came to be in the other's possession, the latter's claim that he 
purchased them is not deemed credible. In such a case, the 
claimant takes an oath (Sma; see Shakh), and the other must 
return the items, even if they had been in his possession for a 
long time. If the possessor of the items dies, they may be taken 
from his heirs without the claimant taking an oath. Others say 
that even in that case the claimant must take an oath, and 


then he may take the items (Rambam, citing geonim; Ra’avad). 


According to the Sma this is an oath of inducement, while 


sacred item (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 8:3; 
Shulhan Arukh, Hoshen Mishpat 72:18, 133:5). 


When they do not divide any of their property even with 
regard to their dough - ppa ppn px: In a case where a 
group of brothers who own common property are financially 
independent from one another even with regard to only their 
food, and the name of one brother who engages in commerce 
with family property appears on documents, if the other broth- 
ers claim that the property referred to in the documents is 
held in common among them, they must bring witnesses to 
prove that it is so (Rambam Sefer Mishpatim, Hilkhot Nahalot 9:8; 
Shulhan Arukh, Hoshen Mishpat 62). 
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With regard to the requirement that proof be brought, the 
Gemara asks: With what is one considered to have brought 
proof?" Rabba says: Proof is brought with the testimony of 
witnesses that he purchased the property listed in the document 
or granted the loan with his own money or that he inherited it 
from his mother’s family. Rav Sheshet says: Proof is brought 
with the court's ratification of the document" in which his 
name appears. 


Rava said to Rav Nahman: This is the opinion of Rav and this 

is the opinion of Shmuel; this is the opinion of Rabba and this 

is the opinion of Rav Sheshet. In accordance with whose opin- 
ion does the Master hold? Rav Nahman said to him: I know a 

baraita," which is the source of my opinion, as it is taught 

( Tosefta 9:2): In a case where there was one of the brothers who 

was engaging in commerce in the house, managing the family 
finances, and there were bills of sale and other documents 

circulating with his name appearing as the owner of the prop- 
erty or as a lender, and that brother said: The money and prop- 
erty are mine, as they fell to me as an inheritance from the 

house of the father of my mother, who is not the mother of the 

other brothers, it is upon him to bring proof of ownership. 


The baraita continues: And similarly, in the case of a woman, 
i.e., a widow, if her husband's heirs see that she is engaging in 

commerce" in the house with the property that had belonged 

to her husband, and there were bills of sale and other docu- 
ments circulating with her name appearing on them as the 

owner, and she said: The money and property are mine alone, 
as they fell to me as an inheritance from the house of the 

father of my father or from the house of the father of my 
mother, and did not belong to my husband, it is upon her to 

bring proof. Rav Nahman consequently holds in accordance 

with the opinion of Rav. 


Having quoted the baraita, the Gemara seeks to clarify it, and 
asks: What is the purpose of the clause of the baraita that begins: 
And similarly, where the halakha appears to be identical to that 
of the first clause? Lest you say that in the case of the woman, 
since the matter is laudable for her, in that people say: She is 
toiling on behalf of orphans; she would not steal from the 
orphans, and is therefore deemed credible if she says that the 
property in the documents that bear her name is her own, the 
baraita teaches us that this assumption cannot be relied upon, 
and she must bring proof of ownership. 


§ The mishna teaches: In what case is this statement, that one 
establishes the presumption of ownership after profiting from 
the property for a certain duration, said? It is said in a case of 
one who has mere possession of the property, which does in 
some cases serve as proof of ownership. But in a case of one who 
gives a gift, or brothers who divided their inheritance, or one 
who takes possession of the property of a convert who died 
without heirs and his property is now ownerless, as soon as one 
locked the door of the property, or fenced it or breached its fence 
even a bit, this is considered taking possession of the property, 
and effects acquisition. The Gemara asks: Is that to say that all 
of these whom we previously said possessed the field for three 
years are not subject to the halakhot of taking possession of 
property in this manner? 


The Gemara responds that the mishna is incomplete and this 
is what it is teaching:® In what case is this statement said? It 
is said with regard to possession that is accompanied by a 
claim, i.e., when the possessor has a claim to counter that of 
the claimant, such as where the seller, i.e., the claimant, says: I 
did not sell, and the buyer, i.e., the possessor, says: I purchased. 
In that case, working and profiting from the land for three years 
establishes the presumption of ownership. 


NOTES 


With what is one considered to have brought proof — mX 
na: The Rashbam explains that the dispute between Rabba 
and Rav Sheshet is only with regard to the opinion of Rav, as 
Rav Sheshet’s opinion that proof is with ratification is incom- 
prehensible if it is the other brothers who need to bring proof. 
By contrast, many early commentaries understand that the 
dispute between Rabba and Rav Sheshet is identical to that of 
Rav and Shmuel. Rav, who requires the brother whose name 
appears in the documents to bring proof, requires proof by 
means of witnesses. Shmuel, who does not require him to 
bring witnesses, holds that the document bearing his name 
needs to be ratified by the court (Ramban, citing Ran; Rid; 
Ra'avad; see Ramah). 


Proof with ratification of the document — Tw OV7a MRY: 

t can be assumed that in the course of ratifying the docu- 
ment, the judges also would investigate the veracity of its 
contents. Therefore, ratification is confirmation of the fact 
hat the money belonged to this brother (Rashbam). A slightly 
different explanation is given by Rabbeinu Gershom Meor 
HaGola, who says that the judges would not have ratified the 
document if they were not certain that the document belongs 
o the one who circulated it (see Ramban). Many early com- 
mentaries question these explanations, as judges who ratify 
a document are required only to authenticate the signatures 
of the witnesses and need not pay heed to the details of the 
transaction described in the document. They therefore cite 
this Gemara as proof of the explanation that Rav Sheshet's 
opinion is identical to that of Shmuel, who does not require 
the brother to bring proof, yet holds that the document bear- 
ing his name needs to be ratified by the court. The Ritva writes 
that even if the judges do no more than authenticate the 
signatures of the witnesses, it can be assumed that witnesses 
investigated the matter and would not have signed a docu- 
ment if they suspected that the property did not belong to 
the brother whose name appears in it. 


| know a baraita — xa) KPA KIX: According to the 
Rashbam’s interpretation of the Gemara, Rav Nahman did not 
answer the question completely, since he cited proof for Rav's 
opinion but did not state whether he holds in accordance 
with the opinion of Rabba or Rav Sheshet. According to the 
commentaries who say that the two disputes are identical, 
Rav Nahman did answer the question completely: He holds 
in accordance with the opinion of Rav and Rav Sheshet. 


HALAKHA 


A woman that she is engaging in commerce, etc. - TWX 
9D) Nain NKY Kg: If a woman, either married or wid- 
owed, engages in commerce in her husband’s house, and 
her name appears on promissory notes or deeds of sale, or 
if she is in possession of movable property that she claims 
she inherited or received as a gift for her exclusive use, she 
must bring witnesses to support her claim. Otherwise, all 
the property remains in the possession of her husband or his 
heirs (Rambam Sefer Mishpatim, Hilkhot Nahalot 9:7 and Sefer 
Nashim, Hilkhot Ishut 22:30; Shulhan Arukh, Hoshen Mishpat 
62:1 and Even HaEzer 86:2, and in the comment of Rema). 


BACKGROUND 

It is incomplete and this is what it is teaching - en 
p27 KEM: This method of explanation is often found 
in the Gemara. The addition introduced by the Gemara is an 
elaboration upon that which is written in the mishna, based 
on various difficulties raised in the Gemara that render the 
mishna in its taught form incoherent or inconsistent with 
another authoritative source. The addition provides the neces- 
sary clarification. 
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— NOTES 

Locked - by: The Rashbam (54b) explains that in this 
context, locking is achieved by installing a lock in the 
gate of the property, and that locking the gate with an 
existing lock is insufficient. By contrast, Tosafot and other 
early commentaries prove that locking the gate with an 
existing lock is an act of taking possession, whereby the 
buyer asserts his ownership by preventing people from 
entering the premises. 


HALAKHA 

Go take possession and thereby acquire — 3771 pn F: 
One who receives land as a gift or purchases land from 
another and locks the door of the property, or fences it in, 
or breaches its fence even a bit has acquired the land, pro- 
vided that he does this in the presence of the prior owner. 
If the prior owner says: Go, take possession, and thereby 
acquire the property, the other acquires it by means of 
this act even if he did not perform it in the presence of 
the prior owner (Rambam Sefer Kinyan, Hilkhot Mekhira 1:8; 
Shulhan Arukh, Hoshen Mishpat 192:2). 


Perek III 
Daf53 Amuda 


HALAKHA 


And what is the halakha with regard to a sale, etc. - ma 
"31 13/2: In order to acquire a gift, the recipient must be 
instructed by the giver to take possession of it, and then 
he must take possession of it, because an item given as a 
gift must be acquired by the same means as an item that 
was sold. This is in accordance with the opinion of Shmuel 
(Rambam Sefer Kinyan, Hilkhot Mekhira 1:8; Shulhan Arukh, 
Hoshen Mishpat 192:2). 


Built a fence, and now completed it, etc. - 173 18 
^3) whwm: How is property acquired by means of 
building a fence? If the property contained a fence that 
one could climb over with ease, and even a small bit was 
added to it so that it stood at a height of ten handbreadths 
so that one could climb over it only with effort, the one 
who completed the fence has acquired the property. 
Some say that the measure of ten handbreadths is not 
applied in every case, and the determining factor is the 
increase in effort required to climb over the fence (Jur; Beit 
Yosef). This is in accordance with the opinion of Shmuel, as 
explained by the Gemara (Rambam Sefer Kinyan, Hilkhot 
Mekhira 1:11; Shulhan Arukh, Hoshen Mishpat 192:4). 


Or breached a breach — m¥15 ¥15%: How is property 
acquired by means of creating a breach? If the fence con- 
tained a breach large enough for people to pass through 
with effort, and one enlarged it even a bit so that people 
could pass through with ease, the one who enlarged the 
breach has acquired the property. This is in accordance 
with the opinion of Shmuel, as explained by the Gemara 
(Rambam Sefer Kinyan, Hilkhot Mekhira 1:11; Shulhan Arukh, 
Hoshen Mishpat 192:5). 


NOTES 

And how much is the measure of a bit — xi dp TAD: 
The early commentaries note that the Gemara could have 
asked how this measure applies in the case of locking (see 
Tosafot). In fact, some commentaries hold that this mea- 
sure was not stated with regard to locking (Torat Hayyim). 
The Ran explains that it means that he locked the door for 
a brief period of time, provided that this was in a locale 
where only an owner would do so. 
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But with regard to possession that does not need to be accompa- 
nied by a claim, as the prior owner concedes that the one in posses- 
sion is the owner, such as a case where another person gives one a 

gift, or there are brothers who divided their property, or there is 

one who takes possession of the property of a convert who died 

without heirs, where the function of possessing the item is only to 

acquire it and not to establish the presumption of ownership, if one 

locked" the door of the property, or fenced it or breached its fence 

even a bit, this is considered taking possession of the property. 


Rav Hoshaya teaches in the baraita of tractate Kiddushin that was 
taught in the school of Levi: If one locked the door of the property, 
or fenced it or breached its fence even a bit, if this was done in the 
presence of the seller, this is considered taking possession of the 
property. The Gemara asks: One could infer that in his presence, 
yes, he acquires it; but not in his presence, no, he does not acquire 
it. Why not? In any event he has taken possession. Rava said that 
this is what Rav Hoshaya is saying: If the act was performed in the 
seller’s presence, the seller need not say to him: Go, take posses- 
sion, and thereby acquire" the property. Since the buyer is perform- 
ing the act in the seller’s presence, there is no need for the seller to 
specify that he consents to the buyer’s acquiring it. 


But if the act was performed not in the seller’s presence, the seller 
must say to him: Go, take possession and thereby acquire the 
property for him to acquire it. 


Rav raises a dilemma: How does one acquire a gift, i.e., is it neces- 
sary for the giver to say: Go, take possession and thereby acquire? 
Shmuel said: What dilemma is raised to Abba, i.e., Rav? Now one 
could say the following: And what is the halakha with regard to a 
sale," where the buyer is giving money to the seller? If the seller 
says to the buyer: Go, take possession and thereby acquire the 
property, the acquisition does take effect, but ifhe did not say this, 
it does not. Therefore, with regard to a gift, where no money is given 
to the seller, is it not all the more so reasonable that the acquisition 
not take effect without a clear directive from the seller? The Gemara 
answers: And Rav holds that it is possible to say that one who gives 
a gift gives it generously, and would allow the acquisition even 
absent a clear directive. 


§ The mishna teaches that taking possession can be performed 
by building a fence or breaching a fence even a bit. The Gemara 
clarifies: And how much is the measure of a bit?" It is in accordance 
with the statement of Shmuel, as Shmuel says: If one had previ- 
ously built a fence, and now completed it" to a height of ten hand- 
breadths, which is the height of a halakhically significant barrier; 
or similarly, if one had previously breached a breach," and now 
expanded it in order that it be large enough that a person can enter 
and exit through it, this is considered taking possession. 


The Gemara asks: What are the circumstances of this fence? If 
we say that initially one could not climb over it to enter the field, 
and now too one still could not climb over it, what did he accom- 
plish? Nothing has changed through his completing the height of 
the fence. And alternatively, if it was such that initially one could 
climb over it to enter the field, and now one could not climb over 
it, he has accomplished a great deal, and the mishna should not 
have referred to this addition as: A bit. The Gemara answers: No, it 
is necessary to state this ruling if the height of the fence was such 
that initially one could climb over it with ease, and now one could 
climb over it only with effort. 
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The Gemara similarly asks: What are the circumstances of this 
breach? If we say that initially, one could enter the field through 
it, and now too one could enter the field through it, what did he 
accomplish? Nothing has changed through his expanding the 
breach? And alternatively, if it was such that initially one could 
not enter the field through it, and now one could enter the field 
through it, he has accomplished a great deal, and the mishna 
should not have referred to this as: A bit. The Gemara answers: 
No, it is necessary to state this ruling if the size of the breach was 
such that initially one could enter the field through it with effort, 
and now one could enter the field through it with ease. 


Rav Asi says that Rabbi Yohanan says: If one placed a stone" 
and it helps to serve some objective, or if one removed a stone 
and it helps to serve some objective, this act is considered taking 
possession. The Gemara asks: What is the meaning of placed, 
and what is the meaning of removed? 


If we say that he placed a stone in the fence and stopped the 
water from flooding the field, or he removed a stone from the 
fence and thereby fashioned an opening that released water that 
had been flooding the field, this is analogous to one who chases 
away a lion from another’s property. In other words, these acts 
prevent damage to the field, which one is obligated to prevent 
even in the case of the property of another, and accordingly, they 
do not constitute a demonstration of ownership. Rather, it means 
that he placed a stone that connected water to the field" and 
irrigated it, or he removed a stone and enhanced the flow of 
water to it. 


§ The Gemara cites another statement of the same amora with 
regard to taking possession. And Rav Asi says that Rabbi 
Yohanan says: If there were two fields" with one boundary"’ 
between them, and one took possession of one of the fields in 
order to acquire it, he has acquired it. 


If his intention was to acquire it and also acquire the other" field, 
he has acquired the first field, but has not acquired the other field, 
since the fields are separated by a boundary. If he took possession 
of one field in order to acquire only the other field, he has not 
acquired even that field of which he took possession, since his 
intention when taking possession was to acquire the other field, 
and one does not acquire an item without the intention to do so. 


Rabbi Zeira raises a dilemma: What is the halakha if one took 
possession of one of the fields in order to acquire it, and the 
boundary, and the other field, all together? Do we say that the 
boundary of the land is one, i.e., these two fields are joined by 
means of their common boundary, and therefore he has acquired 
all of them? Or perhaps this field stands alone and that field 
stands alone. The Gemara notes that the dilemma shall stand 
unresolved. 


Rabbi Elazar raises a dilemma: What is the halakha if one took 
possession of the boundary between the two fields in order to 
acquire both of the fields? Do we say that the legal status of this 
boundary is that of the halter of the land and he acquires the 
fields, just as one acquires an animal through the acquisition of its 
halter? Or perhaps this field stands alone and that field stands 
alone, as the boundary is not connected to the field in the same 
manner that a halter is connected to an animal. The Gemara notes 
that the dilemma shall stand unresolved. 
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HALAKHA 


Placed a stone, etc. — 131 Wx (n): If one places a stone and 
by doing so enhances the field, e.g., by causing water to 
reach the field, or if one removes a stone and causes water 
to irrigate the field, he has taken possession of the field and 
consequently acquired it. If his act did not enhance the 
field but merely prevented damage, he has not acquired 
the field (Rambam Sefer Kinyan, Hilkhot Mekhira 1:12; 
Shulhan Arukh, Hoshen Mishpat 192:6). 


Two fields with one boundary - Tny wai nw nw: If 
two fields of ownerless property, e.g., property that had 
belonged to a convert who died without heirs, shared 
a common boundary and one took possession of one 
of the fields, he has acquired only that field (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 1:7; Shulhan Arukh, 
Hoshen Mishpat 275:8). 


NOTES 


That connected [detzamad] water to the field - tax 
Ka ab: The word tzemed can mean connection. Here, it 
means that there was water in the field, and by placing the 
stone before an opening, he prevents it from escaping the 
field, thereby connecting the water to the field (Rashbam). 
The Rambam explains that this means that the placing of 
the stone brought the water into the field. 


Two fields - nit Aw: The commentaries explain that the 
Gemara is discussing ‘the case of one who seeks to acquire 
ownerless property, such as the property of a convert who 
died without heirs. 


Boundary - 3%): Rabbeinu Hananel describes this as a 
pathway upon which people can walk between the fields, 
akin to that in a vineyard. Rabbeinu Barukh explains that it 
is the space between two rows of large stones that demar- 
cate the border between the two fields. 


HALAKHA 


To acquire it and the other - Aman nx) FNN ninp: If 
there are two ownerless fields, e.g., they had been the 
property of a convert who died without heirs, sharing a 
common boundary, and one takes possession of one of 
the fields in order to acquire both fields, he has acquired 
that field but not the other. If one takes possession of 
one field in order to acquire only the other, he has not 
acquired either property. If one takes possession of one 
of the fields with the intention of acquiring that field, the 
boundary, and the adjacent field, it is uncertain if he has 
acquired them. Therefore, if another came and performed 
a definite act of acquisition on the boundary or the other 
field, that person has acquired it (see Maggid Mishne). If 
one takes possession of the boundary in order to acquire 
both, it is uncertain if he has acquired them. Therefore, 
if another comes and performs an act of acquisition on 
one of the fields, that person has acquired it (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 1:7; Shulhan Arukh, 
Hoshen Mishpat 275:8). 
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NOTES = —HW—___—_—__- 
One who builds large palaces, etc. - 3) Dhin pwa mian: 
Although he built a structure on the property, since he did not 
put up a fence or lock the area, the building alone is not suf- 
ficient to acquire the property. His status is equivalent to one 
who builds on another's property without the knowledge of 
the owner, and he does not acquire the property (Rid). Tosafot 
note that although a building without doors is functional in 
many ways, e.g. it provides shelter from rain, until the doors 
have been affixed it is not considered a permanent dwelling 
and still can be viewed as having a negative impact on the field, 
which otherwise could have been farmed. 


One who finds palaces — pws yia: Even if these pal- 
aces were complete, one can acquire them by performing 
a single act of repair or renovation to the structure of the 
building (Rashbam). Some early commentaries (Ri Migash; 
Ramah; Meiri) write that even if the palace is missing doors, 
any substantive change to the structure itself performed with 
the intention of taking possession is sufficient to acquire the 
property. 


LANGUAGE 


Palaces [palterin] - pede: Some say that this word is identical 
to palatin, from the Greek rañátıov, palation, meaning pal- 
ace. Others say that it derives from the Latin praetorium, with 
the r phoneme exchanged for an | phoneme, and it means a 
magnificent building or governmental palace. 
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Similarly, Rav Nahman says that Rabba bar Avuh says: If there 
were two houses in a courtyard, this one situated within the 
courtyard relative to that one," and one took possession of the 
outer house in order to acquire it, he has acquired it. If his inten- 
tion was to acquire it and also acquire the inner house, he has 
acquired the outer house, but has not acquired the inner house. 
If he took possession of the outer house in order to acquire the 
inner house alone, he has not acquired even the outer house. 


If he took possession of the inner house in order to acquire it, 
he has acquired it. If his intention was to acquire it and also 
acquire the outer house, he has acquired both of them. Since 
the residents of the inner house possess the right to pass through 
the outer house in order to enter and exit the courtyard, the outer 
house is viewed as an extension of the inner house. If he took 
possession of the inner house in order to acquire only the outer 
house, he has not acquired even the inner house, since he did 
not take possession of the property that he intended to acquire. 


§ The Gemara continues its discussion of taking possession of 
ownerless property. Rav Nahman says that Rabba bar Avuh says: 
With regard to one who builds large palaces [palterin]"'" on 
the property of a convert who died without heirs, and another 
came and placed doors upon them, the latter has acquired the 
property. The Gemara explains: What is the reason for this? The 
first, i.e., the one who built the palaces, merely turned over 
bricks, i.e., building an incomplete house is not sufficient to take 
possession of the property. 


Rav Dimi bar Yosef says that Rabbi Elazar says: One who finds 
palaces™ built on the property of a convert who died without 
heirs and plastered them with one application of plaster or tiled 
them with one tile, has acquired them. The Gemara asks: And 
how much, i.e., what is the minimum area that must be plastered 
or tiled? Rav Yosef said: A square cubit. Rav Hisda said: And he 
acquires it in this manner only ifit was plastered or tiled opposite 
the entrance, where it can be easily seen. 


HALAKHA 


Two houses, this one situated within the courtyard relative 
to that one - ma pad mt DIW: If there were two houses, 
one situated further within the courtyard than the other, and 
one took possession of one of the houses, he has acquired 
only that house, even if he intended to acquire the other as 
well. If he took possession of one house in order to acquire 
only the other house, he has not acquired either house. Some 
say that if he took possession of the inner house in order to 
acquire it and also acquire the outer house he has acquired 
both houses (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
1:8, and Maggid Mishne there; Shulhan Arukh, Hoshen Mishpat 
275:10, and in the comment of Rema). 


One who builds large palaces, etc. - 131 Doing pws mian: 
If one built a large palace on ownerless property and another 
came and affixed doors to it, the latter has acquired the prop- 
erty and the building, since the building is not fit for use until 
it has doors. The Rema writes that some (Tur; Rosh) say that 
affixing the doors is insufficient and he acquires the property 
only if he locks it as well. If one built a structure that is fit for use 
as is, he has acquired the property. Some say that if one dug for 
the purpose of laying the foundation of the structure, he has 


acquired the property (Maggid Mishne, citing Ri Migash), while 
others say that he has not (Nimmukei Yosef, citing Ramban). 
An additional opinion is that the one who affixed the doors 
acquires the property only if the one who built the house did 
so with materials that had belonged to the convert. If he built it 
with his own materials, neither the one who affixed the doors 
nor the one who built the house acquired the property, and 
it remains ownerless (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 2:9; Shulhan Arukh, Hoshen Mishpat 275:21). 


One who finds palaces — pbs yian: If one found a large 
palace on ownerless property, e.g. that of a convert who died 
without heirs, and he plastered one square cubit or placed a 
decorative tile the size of one square cubit, facing the entrance, 
he has acquired it. This is in accordance with the opinion of 
Rav Dimi, Rav Yosef, and Rav Hisda. If he plastered or placed a 
tile somewhere other than facing the entrance, some say that 
if the area plastered or tiled is larger than one square cubit, he 
has acquired the property, while others say that he has not 
acquired it (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
2:3 and Maggid Mishne and Lehem Mishne there; Shulhan Arukh, 
Hoshen Mishpat 275113). 
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Rav Amram said: Rav Sheshet said this statement to us, and 
he enlightened our eyes from a baraita™ that alludes to the 
same matter. He said: One who spreads out mattresses" on the 
property of a convert’ who died without heirs has acquired 
it. And that which I said, that he enlightened our eyes from a 
baraita, what is it? As it is taught in a baraita ( Tosefta, Kiddushin 
1:5): How does one acquire a Canaanite slave through taking 
possession?" If the slave placed one’s shoe for him, or untied 
his shoe for him, or if it occurred that he carried his garments 
after him to the bathhouse, or undresses him, or bathes him, 
or anoints him, or scrubs the oil off him, or dresses him, or 
puts on his shoes, or lifts him, one acquires the slave. Rabbi 
Shimon said: The acquisition generated by taking possession 
should not be considered greater than the acquisition generated 
by lifting, as lifting acquires property in any situation. 


With regard to this last statement, the Gemara asks: What is 
Rabbi Shimon saying here, as the first tanna also said that a slave 
can be acquired by lifting? The Gemara explains: This is what he 
is saying: The first tanna holds that if he lifted his master, the 
master acquires him, as he is performing labor for the master, but 
if his master lifted him, the master does not acquire him, as the 
slave has not performed labor on his behalf. With regard to this 
halakha, Rabbi Shimon said: Acquisition generated through 
taking possession should not be greater than acquisition gener- 
ated through lifting, as lifting acquires property in any situation. 
Consequently, one can acquire a slave even by lifting him. 


Rav Yirmeya Bira’a says that Rav Yehuda says: With regard 
to this one 


NOTES 


And he enlightened our eyes from a baraita - 
manana: There is a disagreement among the commentaries 
with regard to how this baraita sheds light on the ruling that 
spreading mattresses suffices to take possession of the property. 
According to the Rashbam, the comparison is that just as the 
master’s making use of the slave qualifies as taking possession, 


PYY YIN) imprecise, as in the Gemara the one acquiring the property 
can be said to be dressing the property (Ramah). Indeed, the 
Ri Migash explains that the intention of the baraita is that 
the master dresses the slave, and by so doing improves his 
appearance, which is parallel to the case of one who spreads 


out mattresses. 


so too, making use of the property, even by spreading mat- 


tresses on it, qualifies as taking possession. Others explain that 
the comparison is to the halakha of a slave carrying the master's 
garments to the bathhouse: The master takes possession of the 


One who see out mattresses on the property of a 


explain that i since the primary aim is to derive benefit from the 


slave when the latter performs a service that enables the master 
to then enjoy the benefit of wearing the garments. Similarly, 
spreading mattresses on the property enables one to enjoy the 
benefit of sleeping on the ground (Ramah). 

Yet others understand that the comparison is to the halakha 
of the slave helping the master get dressed. Although the slave 
did not effect any change to the master himself, the fact that 
he improved the master’s appearance qualifies as the latter's 
taking possession of him. Similarly, spreading out mattresses, 
although it does not effect a change to the property, improves 
its appearance (Meiri). Some note that this comparison is 


property, the mattresses must be utilized for lying down or sit- 
ting, and not merely be spread out (Rashbam). It is also noted 
in Tosafot that the mattresses must be spread out by the one 
who seeks to acquire the property. Lying down on mattresses 
that were already present does not qualify as taking possession. 
The Rid notes that lying down directly on the ground is also 
insufficient, as this is not ordinary use of the property. Others 
hold that spreading out a mattress is sufficient to acquire the 
property, either because doing so constitutes an improvement 
to the property (Shita Mekubbetzet), or because it is the final 
phase of preparing the property for use (Ramah). 


HALAKHA 


spread out mattresses in ownerless property d this 
improved its appearance, then he has acquired it. The 
Rema writes, quoting the Tur, that some say that this applies 
only if one spreads out the mattresses and lies down upon 
them, thereby deriving benefit from them (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 2:4, and Maggid Mishne 
there; Shulhan Arukh, Hoshen Mishpat 192:9, and Sma there, 
275:15). 


How does one acquire a Canaanite slave through taking 
possession — mma %3: If, in the presence of his prior mas- 
er, a slave serves one in the normal manner in which a slave 
serves his master, e.g., puts his shoes on him or takes them 
off, washes him, or takes his garments to the bathhouse, he 
has acquired the slave. Additionally, if the slave lifts him on 
his command he has acquired the slave. 

The Rambam, who either had a different version of the 
baraita (Maggid Mishne) or ruled in accordance with the 
Jerusalem Talmud (Gra) or in accordance with the opinion 
of Rabbi Shimon, says that if the master lifts the slave he has 
acquired him by means of lifting. According to the ruling of 
he Rambam, even if the slave performed labor that was 
not related to the master's body, e.g., sewed a garment for 
him, the master has acquired him. This is analogous to the 
halakha that the property of a convert who died without 
heirs can be acquired through consuming its produce. The 
Rosh disagrees, and rules that one cannot acquire the slave 
in this manner (Rambam Sefer Kinyan, Hilkhot Zekhiya UMat- 
tana 2:2; Shulhan Arukh, Hoshen Mishpat 196:3—4). 
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Perek III 
Daf54 Amuda 


BACKGROUND 
Turnip - xnav: The turnip, Brassica rapa, is a com- 
mon garden vegetable, the bulbs of which are 
ordinarily eaten cooked. 


HALAKHA 


Who threw turnip seeds — xn XTT: One who 
throws seeds into the crevices of an ownerless field 
has not acquired it, since seeding the field does not 
enhance it, and when the seeds grow the enhance- 
ment happens by itself. If he covered the seeds with 
earth he has acquired the field, since he performed 
a constructive act with regard to the field itself 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
2:10; Shulhan Arukh, Hoshen Mishpat 275212, and in 
the comment of Rema; 275:22). 


One who cuts the branches of a palm tree - jx 
xopet nwt: In the case of one who cuts the 
branches of a tree that is located on ownerless 
property, if he had in mind to enhance the tree 
hen he has acquired it, but if he had in mind 
merely to use the branches he has not acquired it. 
How can his intention be ascertained? If all of the 
branches that he cut were on one side, his intention 
is to use the branches, and even if he intended to 
ake possession in this manner he has not acquired 
he tree; while if he cut the branches on all sides, 
hen his intention is to enhance the tree (Ram- 
bam Sefer Kinyan, Hilkhot Zekhiya UMattana 2:4-5; 
Shulhan Arukh, Hoshen Mishpat 275:17). 


One who clears — 83 $317 1K13: In the case of one 
who gathers branches or stones from an ownerless 
field, if he had in mind to enhance the field, he has 
acquired it; but if he had in mind to collect the 
items that he gathered, he has not acquired it. How 
can his intention be ascertained? If he gathered 
only the large items, then he had in mind only to 
collect them and not to enhance the field, while if 
he gathered the small items as well, then he had 
in mind to enhance the field (Rambam Sefer Kin- 
yan, Hilkhot Zekhiya UMattana 2:5-6; Shulhan Arukh, 
Hoshen Mishpat 275:18). 


One who removes protuberances — pnt ja 
Kop: In the case of one who removes protuber- 
ances from an ownerless field, if he had in mind 
o enhance the field, he has acquired it; but if he 
had in mind to build a threshing floor, he has not 
acquired it. How can his intention be ascertained? 
f when throwing the clods of soil of the protuber- 
ances he is careful to fill in cavities, then he had 
in mind to enhance the field, while if he throws 
he clods of soil indiscriminately, he had in mind 
o build a threshing floor (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 2:6-7; Shulhan Arukh, 
Hoshen Mishpat 275:19). 


LANGUAGE 
Crevices [filei] - yp: Apparently from the word 
pilhei. In Babylonian Aramaic, many guttural let- 
ters are dropped, so the word took on this form. Its 
meaning is crevices or cracks. 


Clears a field [zakkei zikheya] — x3 »3t: Appar- 
ently from the root zayin, kaf, kaf, which can mean 
cleaning. This refers to one who cleans the ground, 
clearing various items, in this context branches and 
dry plants. 
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who threw turnip? seeds" in the crevices [filei]™ of the land of 
a convert who died without heirs, it is not sufficient to take posses- 
sion. What is the reason for this? As at the time that he threw the 

seeds there was no enhancement to the value of the field. Now 

that the turnips have grown and the value of the field is enhanced, 
itis enhanced by itself. 


The Gemara records a series of rulings with regard to taking posses- 
sion of land. Shmuel says: With regard to this one who cuts the 
branches of a palm tree," if he had in mind the acquisition of the 
palm tree, he has acquired it; but if he had in mind the benefit of 
the animals, to feed his animals the branches, he has not acquired 
it. The Gemara asks: What are the circumstances in which it can 
be known what he had in mind? The Gemara answers: If he took 
branches from this side and from that side, he had in mind the 
acquisition of the palm tree, as this assists the growth of the tree; 
but if the branches that he took were all from one side, he had in 
mind the benefit of the animals. 


And Shmuel says with regard to this one who clears [dezakkei 
zikheya]" a field! of trees, if he had in mind the improvement of 
the field, to prepare it for plowing, he has acquired it; but if he 
had in mind the collection of the wood, he has not acquired it. 
The Gemara asks: What are the circumstances in which it can be 
known what he had in mind? The Gemara answers: If he took large 
and small pieces of wood, he had in mind the improvement of 
the field; however, if he took the large pieces of wood but left the 
small ones, he had in mind the collection of the wood. 


And Shmuel says with regard to this one who removes protuber- 
ances" and levels the ground, ifhe had in mind the improvement of 
the field, to prepare it for plowing, he has acquired it; but if he had 
in mind the conversion of the field into a threshing floor," he has 
not acquired it. The Gemara asks: What are the circumstances in 
which it can be known what he had in mind? The Gemara answers: 
If he took a mound and threw it in a ditch, thereby leveling both 
areas, he had in mind the improvement of the field; but if he leveled 
the ground with a mound in the place of a mound and a ditch in 
the place of a ditch, expanding each area but leaving the field as 
a whole uneven, he had in mind the conversion of the field into a 
threshing floor. 


NOTES 


Who threw turnip seeds, etc. — 131 xno) 107: In the opinion of 
many of the commentaries, this halakha and the ones that follow 
it all pertain to one who performs an act of acquisition in order 
to acquire ownerless property. According to Rav Hai Gaon, these 
cases are discussing one who acquires a field from another, who 
can acquire the property even with the types of uses detailed by 
Shmuel. Even if it is not evident that he had the improvement of 
the property in mind, since he is doing so in the presence of the 
owner, or has been told: Go take possession and thereby acquire it, 
any productive act suffices to acquire the property. 

Although the Gemara (57a) states with regard to the property 
of a convert who died without heirs that one who consumes the 
produce has not thereby acquired the property, the Ra’avad explains 
that this is due to the fact that both the property and its produce 
are ownerless. Therefore, one who consumes the produce has not 
performed any act of acquisition with regard to the property itself. 
By contrast, when one acquires the property of another, the fact 
that he consumes the produce of the property without the owner's 
lodging a protest is proof of acquisition. 

The Ramah strongly disagrees with this distinction between 
acquisition of ownerless property and acquisition of property from 
another. 
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Turnip seeds in the crevices — yp 2 xno: The Rashbam explains 
that the act of putting the seeds on the ground is insufficient in 
terms of taking possession of the field, as no action was performed 
on the land itself, e.g., covering the seeds with earth. The Ramah 
notes that in fact one can acquire property by covering seeds with 
earth. The Rid explains that the reason he does not acquire it is that 
the seeds were thrown into land that had not been plowed and 
would therefore not grow well. According to his opinion, throwing 
seeds into a plowed field is an act of acquisition. 


Threshing floor — 17’: This refers to a place where grain is threshed. 
The reason that he does not acquire the property is that since the 
common purpose of this field is for planting, the construction of a 
threshing floor is not considered to be an improvement. According 
to the Rashbam, the Gemara is referring specifically to when he 
converted it into a temporary threshing floor. If he converts it into a 
permanent threshing floor, he has acquired the property. The Ritva 
notes that if that were to be his intention, he would exercise greater 
care in leveling the land. 

Tosafot and other commentaries explain that this refers not to a 
threshing floor but to a pen for holding animals, for which purpose 
there is no need for the land to be leveled in the manner required for 
plowing. This does not constitute improvement of the land, which 
will eventually be plowed. 


This file may not be reproduced or distributed in any form without express permission 


eon nna? px ont byw VN) 
MAW TS IP- NINT MYT NUTS 
ADMD TIT APR? — MDT 
In MST SANT - p92 7M yA TH 

KIWI NVI -NJI 


POSDA NIPI TIIKI KIN NT 
PMA PII NITI NIY paw DYA 
AD ag) YT FAP? KN MAND 
ROS PI APIK NAP WIT AMP 
PILK NN AD TON ADAP MTN NP 

SOP PIAT NUNS 77,77 


17 m? = iT D214 my wo ay ‘ats 
KIPSI KYY IVIT xn) ap NY 


ae Eee nO ene as 
WDD AD WITÉ VD “ITN KIT IN 
map > vase Sena sata map - INN 

aba wian Dipa sY% 


And Shmuel says with regard to this one who opened a blockage 
and enabled water" to enter into a section of land, if he had in 
mind the improvement of the field, to irrigate it, he has acquired 
it; but if he had in mind the catching of the fish, i.e., to enable 
the water to flow in so that he could catch the fish therein, he has 
not acquired it. The Gemara asks: What are the circumstances 
in which it can be known what he had in mind? The Gemara 
answers: If he opened two gates, one bringing in the water and 
one taking out the water, this indicates that he had in mind the 
catching of the fish, as the water will flow out of the field, giving 
him the means to catch the fish; but if he opened only one gate, 
this indicates that he had in mind the improvement of the field. 


The Gemara relates: There was a certain woman who profited 
from an ownerless palm tree by cutting" its branches for thir- 
teen years. Another then came and plowed beneath it a bit. The 
case came before Levi, and some say that it came before Mar 
Ukva, who established the property in the possession of the one 
who plowed. The woman came and shouted before him, protest- 
ing the perceived injustice of his ruling. Mar Ukva said to her: 
What can I do for you, as you did not take possession of the 
property in the manner that people take possession? 


Rav says: One who draws an image," e.g., he paints an image 
on the wall, on the property of a convert who died without 
heirs has acquired it, as Rav himself acquired the garden of 
the house of Rav, which had been ownerless property, only by 
drawing an image. 


§ It was stated: With regard to a field that is defined by its 
boundaries," i.e., it has clearly demarcated boundaries on all 
sides, Rav Huna says that Rav says: Once he struck the land 
with a hoe one time, he acquired the entire property. And 
Shmuel says that he has acquired only the place that he struck" 
with the hoe. 


HALAKHA 


One who opened a blockage and enabled water, etc. - }x2 
"318979 M97: In the case of one who opened a gate and allowed 
water to enter ownerless property, if he had in mind to irrigate 
the field, then he has acquired it; but if he had in mind to catch 
fish, he has not acquired it. How can his intention be ascertained? 
If he created one opening, then he had in mind to enhance the 
field; while if he created two openings, enabling the water to 
both enter and exit, he had in mind to catch fish (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 2:7-8; Shulhan Arukh, Hoshen 
Mishpat 275:20). 


Who profited from an ownerless palm tree by cutting - mbox 
xmvana KYT: One who attempts to take possession of an 
ownerless tree by consuming its produce has not acquired 
it. Even if he consumed the produce for many years, another 
individual can perform an act that improves the tree, thereby 
acquiring it, in accordance with the opinion of Mar Ukva (Ram- 


Who profited from an ownerless palm tree by cutting - mbox 
xmwona xp: In other words, she profited from the ownerless 
palm tree by cutting and using its leaves for many years, but she 
cut from only one side, which is not an improvement to the tree 
(Rashbam; Rabbeinu Gershom Meor HaGola). 


The place that he struck — iwian nip: The commentaries 
explain that this applies only to the acquisition of ownerless 
property. If one is acquiring a field from another, everyone agrees 
that one acquires whatever was owned by the prior owner by 


NOTES 


bam Sefer Kinyan, Hilkhot Zekhiya UMattana 2:2; Shulhan Arukh, 
Hoshen Mishpat 275:12). 


One who draws an image - 71% Wit: One who draws an image 
on ownerless property has thereby acquired it (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 2:4; Shulhan Arukh, Hoshen 
Mishpat 275:14). 


A field that is defined by its boundaries, etc. - naonn niw 
^aa: With regard to an ownerless field that is defined by 
its boundaries, one who strikes it once with a hoe has acquired 
the entire field. This is in accordance with the opinion of Rav, 
which is followed in this instance notwithstanding the principle 
that the halakha is in accordance with the opinion of Shmuel 
in his disputes with Rav that relate to monetary law, since Rav's 
opinion in this matter is also the opinion of later amora‘im (Ram- 
bam Sefer Kinyan, Hilkhot Zekhiya UMattana 1:10; Shulhan Arukh, 
Hoshen Mishpat 275:3). 


means of any form of taking possession. The Ritva notes tha 
the distinction between the ruling of the mishna that one can 
acquire ownerless property by slightly adding to the fence or 
enlarging a breach on the one hand, and the ruling of Shmue 
concerning hoeing a small area of the field on the other, is tha 
affecting the ease with which one can enter the property by 
adding to the fence or the breach has an impact on the entire 
property, while hoeing has an impact only on the place tha 
is hoed. 
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HALAKHA 


And if it is not defined - naon myg: With regard to an 
ownerless field whose boundaries are not defined, one who 
strikes it once with a hoe has acquired only the area in which 
a pair of oxen can go and return. Some say that he acquires 
an area measuring one square furrow, centered in the place 
where the hoe struck (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 1:10; Shulhan Arukh, Hoshen Mishpat 275:3, 275:7, 
and in the comment of Rema, and Sma there). 


The property of a gentile. ..is ownerless like a desert, 
etc. — ^31 32123 Y aD): If a Jew purchased land from 
a gentile and paid for it, and prior to his acquiring the land 
another Jew took possession of it, the land belongs to the 
latter. Ifin addition to paying money the purchaser also took 
possession of the land, he has acquired it (Maggid Mishne). 
Some say that even in that case the second individual has 
acquired it (Rema, citing Rashba), but he must give the pur- 
chaser the sum that was paid to the gentile. All of this is the 
halakha only ifthe government has no laws that govern the 
sale of property. If the government has such laws, they are to 
be followed. This is in accordance with Abaye's subsequent 
statement (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
1:14; Shulhan Arukh, Hoshen Mishpat 194:2, 2741). 


The Jew does not acquire it until the deed reaches, etc. — 
api KWY pt wap xb Sy»: A gentile acquires land by 
means of a deed and the giving of money, but not by tak- 
ing possession. A Jew whose ownership rights to a specific 
property result from having received the property from 
a gentile has the legal status of a gentile for this purpose 
and also acquires the land only by means of a deed and 
the giving of money (Sma). The Rema writes that if the Jew 
and gentile stipulated explicitly that the acquisition would 
be by means of giving money, the Jew acquires the land 
immediately (Rambam Sefer Kinyan, Hilkhot Zekhiya UMat- 
tana 1:14 and Hilkhot Mekhira 1:17; Shulhan Arukh, Hoshen 
Mishpat 194:1). 


The law of the kingdom is the law — x» xma KPT: 

Any laws governing monetary policy that are instituted by 
the kingdom, whether it is a Jewish kingdom or a gentile 
kingdom, even if these were not the laws of earlier mon- 
archs (Maggid Mishne), are binding on Jews and are to be 
followed. This applies only to a king whose sovereignty is 
accepted by the general public and to laws that are binding 
equally on all members of the kingdom (Rambam Sefer Kin- 
yan, Hilkhot Zekhiya UMattana 1:15 and Sefer Nezikin, Hilkhot 
Gezeila VaAveda 5:11; Shulhan Arukh, Hoshen Mishpat 194:2, 
369:2, 7-9). 


BACKGROUND 


The law of the kingdom is the law - x» xman KPT: 
The early authorities offer several explanations for the basis 
of this halakha stated by Shmuel, which is accepted by all 
of the Sages. Some suggest that citizens of a land willingly 
accept the law of its ruler by virtue of the fact that they 
choose to live there (Rashbam). Others maintain that since 
he land belongs to the king, he has the right to impose his 
aw on those who live there (Rashba; Rosh; Ran). Another 
possibility is that this law is derived from the laws of a king 
isted in | Samuel 8:11-17. Just as these laws apply to Jews 
iving under the reign of a Jewish king, they apply to Jews 
iving under the rule of a gentile king as well (see Mabit). 


Dura that was founded by shepherds — xmv1t KNT: 
This village was situated not far from Pumbedita, possibly 
along the Tigris River, approximately 150 km northwest of 
Baghdad. 
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And if it is not defined" by its boundaries, up to how much of 
the field is acquired by one strike of the hoe? Rav Pappa said: He 
acquires as far as an ox driver goes" and returns, i.e., the size of a 
standard furrow, beginning where the hoe entered the ground. 


§ Rav Yehuda says that Shmuel says: With regard to the property 
of a gentile that was sold to a Jew for money, it is ownerless like a 
desert" until the purchaser performs an act of acquisition; anyone 
who takes possession of it in the interim has acquired it." What is 
the reason for this? The gentile relinquishes ownership of it from 
the moment when the money reaches his hand," while the Jew 
who purchased it does not acquire’ it until the deed reaches" his 
hand. Therefore, in the period of time between the giving of the 
money and the receiving of the deed, the property is like a desert, 
and anyone who takes possession of it has acquired it. 


Abaye said to Rav Yosef: Did Shmuel actually say this? But 
doesn’t Shmuel say that the law of the kingdom is the law," 
i.e., the halakha obligates Jews to observe the laws of the locale in 
which they reside, and the king said that land may not be acquired 
without a document? Therefore, taking possession should not be 
effective for acquisition. Rav Yosef said to him: I do not know how 
to reconcile this contradiction, but there was an incident in the 
village of Dura that was founded by shepherds,’ where there was 
a Jew who purchased land from a gentile by giving money, and 
in the interim another Jew came and plowed it a bit. The two 
Jews came before Rav Yehuda for a ruling, and he established the 
property in the possession of the second individual. This accords 
with the ruling of Shmuel that the property is ownerless until a 
Jew performs an act of acquisition. 


As an ox driver goes, etc. -= ^D wT KYA Dryga: Most of 
the commentaries explain that the question is: In a field that 
is not defined by its boundaries, how much of it is acquired 


with one strike of a hoe, and Rav Pappa res 


length of a furrow. The meaning of Rav Pappa's statement is 


therefore that the area acquired is the s 


furrow by the width of two furrows, one plowed while going 


and one while returning. This is the unders 


Gershom Meor HaGola, Rabbeinu Hananel, 


in Sefer HaYashar. 

Other commentaries offer a similar exp 
opinion the area acquired is the length and 
as the meaning of Rav Pappa's statemen 
by an ox in a single direction, before it re 
opposite direction (Ramah; Rabbeinu Yona 


he acquires one square furrow, as the meaning of the word: 
Returns, is: Turns to the side (Rashba; Ritva). Rabbeinu Barukh 


explains that the reason for this opinion is t 
does not intend to acquire less than that a 
The Rashbam has a completely different 


NOTES 


who took possession is considered wicked, since this is analo- 
gous to one who seizes an ownerless item that a poor person 
was in the process of acquiring it (see Kiddushin 59b). In the 
opinion of the Rosh and the Ritva, he is not even considered 
wicked. The majority of the commentaries hold that the one 
who took possession of the property must compensate the 
purchaser in the amount that was paid to the gentile (Rav Hai 
Gaon; Rabbeinu Hananel). 


ponds: The standard 
andard length of a 


anding of Rabbeinu 


and Rabbeinu Tam 
From when the money reaches his hand, etc. — m 1012 +231 


3) mp): Since according to Torah law acts of acquisition involv- 
ing gentiles are performed with money, the gentile relinquishes 
his rights to the property as soon as he receives the money. 


anation, but in their 
width of one furrow, 
is the area plowed 
urns to plow in the 
. Others explain that 


The Jew does not acquire, etc. — 131°? xb bew: The Rash- 
bam explains that the Gemara is discussing 3 locale where it is 
standard practice to write a deed for the sale of land. Therefore, 
the Jew acquires the land only with a deed, as acquiring the 
land with a deed of sale is assumed to be his intention. Tosafot 
explain that the Jew acquires the land with a deed and not by 
giving the money, despite the fact that land may be acquired 


hat presumably, one 
mount. 
understanding, and 


explains that a field that is not defined by its boundaries is 


acquired entirely by plowing two furrows 
of the field (see Meiri). 


Anyone who takes possession of it has acquired it - be 
{ita 73173 Pram: According to the Rashbam, the one who 


took possession of the field is not requi 
the purchaser, and is considered to have 


property. The purchaser must litigate his claim with the gentile 
who sold him the field. The Rashbam does hold that the one 


from a gentile by giving the money, since he assumes that he 
will acquire this property in the same manner that he acquires 
property from a Jew. 

The Ra’avad explains that a Jewish purchaser, out of suspi- 
cion that he may be deceived, insists on a deed so that he may 
have full-fledged proof of the purchase. In his opinion and that 
of the Rashba, because the purchaser relies fully on the deed, 
he does not acquire the land even if he took possession before 
the second individual took possession of the property. This is 
contrary to the opinion of Rabbeinu Hananel and the Rashbam. 


along one full side 


red to compensate 
acquired ownerless 
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Abaye said to him: Are you saying that the incident occurred 
in Dura that was founded by shepherds? Proof cannot be 
brought from that case, as there the fields were concealed,’ 
since the owners of fields would not pay the land tax [taska]! 
to the king, and the king says that one who pays land tax 
may profit from the field. Therefore, in that case, the gentile 
who sold the property did not actually own it, and consequently 
by the laws of the kingdom could not sell it. The one who took 
possession of the property acquired it in accordance with the 
law of the kingdom, as he committed to pay the land tax. Else- 
where, one would not acquire the field until he received a deed 
of sale from the gentile. 


The Gemara relates: Rav Huna purchased land from a gentile. 
Another Jew came and plowed it slightly. Rav Huna and that 
Jew came before Rav Nahman, who established the property 
in the possession of the latter. Rav Huna said to Rav Nahman: 
What are you thinking in issuing this ruling? Is it because 
Shmuel says that the property ofa gentile is like a desert, and 
anyone who takes possession of it has acquired it? 


If so, the Master should do for me in accordance with another 
statement of Shmuel, as Shmuel says that one who hoes owner- 
less property has acquired only the place that he struck with 
the hoe. Rav Nahman said to him: In this matter I hold in 
accordance with our halakha, as Rav Huna says that Rav says: 
Once he struck the land with a hoe one time, he acquired the 
entire property. 


The Gemara relates that Rav Huna bar Avin sent a ruling: In the 
case of a Jew who purchased a field from a gentile, and then 
another Jew came and took possession of it, it is not removed 
from the possession of the second Jew. And so too, Rabbi Avin, 
and Rabbi Ile’a, and all of our Rabbis agree with regard to this 
matter. 


§ Rabba said: These three statements were told to me by 
Ukvan bar Nehemya the Exilarch® in the name of Shmuel: 
The law of the kingdom is the law; and the term of Persian 
sharecropping [arisuta]™ is for up to forty years, since accord- 
ing to Persian laws the presumption of ownership is established 
after forty years of use; and in the case of these tax officials 
[zaharurei]"™" who sold land in order to pay the land tax, the 
sale is valid, as the tax officials were justified in seizing it, and 
one may purchase the land from them. 


NOTES 


Persian sharecropping — *xD1D57 KMDAN: The majority of 
commentaries explain that this is not specifically discussing 
sharecroppers, rather that according to Persian law, the pre- 
sumption of ownership of land is established after forty years 
of use. Alternatively, it means that the standard term of a 
sharecropper is forty years. The Rashbam understands this to 
mean that despite the fact that the halakhot of presumptive 
ownership do not generally apply to a gentile or to one who 
purchases property from a gentile, who can acquire only with 
a deed of sale, if one purchased land from a gentile who had 
possessed it for forty years, that sale is recognized as valid 
by the government. He also explains that in Persia, even a 
Jew who took possession of another Jew’s property could 
establish the presumption of ownership only after forty years, 
and not three. 

Rabbeinu Yona writes that while it is reasonable to say that 


his was the case when a Jew purchased property from a gen- 
ile, itis unlikely that the government involved itself in internal 
Jewish matters, and the time period of three years would gov- 
ern disputes between two Jews. The Ramah explains that the 
Gemara is discussing a case where a Jew purchased property 
rom a gentile, and another Jew brings witnesses who testify 
hat he himself possessed the land for forty years. In that case, 
he latter may confiscate the property from the purchaser. 


Tax officials — ym: The Rashbam explains that this refers to 
wealthy landowners who purchase property that has been 
confiscated by the government due to tax default. Rabbeinu 
Hananel and other commentaries explain that this refers to 
government officials who collect the taxes due on orchards. 
If they confiscate an orchard and sell it, it is permitted for one 
to purchase it from them. 


BACKGROUND 
The fields were concealed — ny yawa 138: Since it is impos- 
sible to conceal a field, this must mean that the fields were not 
found in the government's administrative records. It is possible 
that as the town developed, people took parcels of land for 
themselves without informing the government, so that as far 
as the authorities were concerned, these fields did not exist. 


LANGUAGE 


Land tax [taska] - xppY: The usual meaning of this word in 
the Talmud is land tax. There is a similar word in Arabic, ub, 
tasaq. Some claim that the source is the Late Latin word taxare, 
meaning to take taxes. 


BACKGROUND 


Exilarch - soha w: The individual who filled the position of 
Exilarch, who was descended from the house of David, was 
recognized by the Jews as the heir to the scepter of Judah (see 
Genesis 49:10) and entrusted with broad official powers. He 
was the leader of the Jews of the Persian Empire and their rep- 
resentative to the authorities, who regarded him as a member 
of a royal dynasty. Consequently, he enjoyed a distinguished 
position within the Persian court. During various periods he 
was considered third in the royal hierarchy. 

The Exilarch was responsible for the collection of a major 
portion of the government taxes and could appoint leaders 
and judges whose powers included the imposition of corporal, 
and sometimes capital, punishment. Adjacent to the Exilarch’s 
home was a special rabbinical court appointed by him to deal 
with cases involving monetary matters, and, in particular, prop- 
erty. He also seems to have had the authority to appoint indi- 
viduals to specific positions throughout the country, though 
most of them were appointed in consultation with the heads 
of the great academies. The Exilarchs themselves were referred 
to in the Talmud by the honorific title Mar before or after their 
name, and they were devoted to the Torah. Some of them were 
significant scholars in their own right. 


LANGUAGE 


Sharecropping [arisuta] - KMDAN: In the works of several 
of the early commentaries, including the Arukh, this word 
appears as areishan. They explain that it derives from the Per- 
sian word araish, meaning statute or custom. Therefore, some 
early commentaries explained that the Gemara is referring 
to the halakha of presumptive ownership. Alternatively, this 
word may be derived from the Akkadian errésu, meaning a 
tenant farmer. 


Tax officials [zaharurei] — 771: The origin of this word, which 
may be Aramaic, is unclear, although later in the Gemara it is 
used to mean estate or property. Accordingly, it would refer 
either to people who own property or to those appointed by 
the government to tend to property. 


HALAKHA 
And these tax officials — *177t 9m: If a Jew purchased land 
confiscated by the government because its owner defaulted 
on payment of taxes, in accordance with the laws of that 
kingdom, the purchase is valid (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 5:14; Shulhan Arukh, Hoshen Mishpat 369:9). 
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HALAKHA 


You have abolished the inheritance of the firstborn son - 
i237 ia nwn yya: If one died and left behind land upon 
which there is a lien, e.g., to a creditor or for payment of his 
marriage contract, this property is considered to be in the 
possession of the heirs, and the firstborn son is entitled to a 
double portion of it. If there is an outstanding tax debt, which 
by the laws of the government is to be collected from the 
property, all of the property is considered only a potential 
inheritance and the firstborn son is not entitled to a double 
portion. If by law the tax debt may not be collected from 
the land, the property is considered to be in the possession 
of the heirs, and the halakhot of a double portion would 
apply (Shulhan Arukh, Hoshen Mishpat 278.10, and in the 
comment of Rema). 


An idler must assist the town, etc. — 131 XDA yy DI AIT: 
f the residents of a city that has already been informed of its 
ax liability assist one who has no income to avoid paying his 
share of tax, but there was no reduction of the community's 
iability, that one must pay his share of the tax. If he was 
exempted from paying tax by government officials he is 
not obligated to pay. The commentaries add many details 
with regard to the halakhot determining when he is exempt 
rom paying tax and when he is obligated to do so (Shulhan 
Arukh, Hoshen Mishpat 163:6, and in the comment of Rema). 
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The Gemara notes: And this statement applies to land seized to 
pay the land tax, but not to land seized to pay the head tax. What 
is the reason for this? The head tax is placed on a man’s head, i.e., 
the obligation of this taxis on the individual and is unrelated to his 
property. It is therefore theft for the tax officials to sell land for this 
purpose. Rav Huna, son of Rav Yehoshua, said: Everything, even 
the barley in the pitcher, is mortgaged for the payment of the 
head tax. 


Rav Ashi said: Huna bar Natan said to me that Ameimar raised 
a difficulty with regard to this statement of Rav Huna, son of 
Rav Yehoshua: If so, you have abolished the inheritance of the 
firstborn son" of one who owes taxes to the kingdom. If everything 
can be seized by the tax collectors to pay the father’s debt, any 
property that he left behind is only a potential inheritance, not 
actually property of the heirs, and the halakha is that the firstborn 
does not take a double share in a potential inheritance as he does 
in property that the deceased possessed. 


The Gemara continues the statement of Huna bar Natan: And I said 
to Ameimar: If it is so that this presents a difficulty, then even if 
the property can be seized as payment for the land tax this difficulty 
would present itself as well, as the sons would not inherit their 
father’s estate in the event that it is seized to pay the land tax. Rather, 
what have you to say to deflect this question? That the firstborn 
son’s right is not negated in a case where the father gave the land 
tax and then died, so that he is no longer indebted to the govern- 
ment and the field is completely his. Here too, the firstborn son 
maintains his rights in a case where the father gave the head tax 
and then died. 


Rav Ashi said: Huna bar Natan said to me: I asked the scribes 
who wrote documents and recorded halakhic rulings in the court 
of Rava, and they said to me that the halakha is in accordance 
with the opinion of Rav Huna, son of Rav Yehoshua, who states 
that one’s possessions are all mortgaged for the payment of the head 
tax. The Gemara notes: But that is not so, as there, Huna bar Natan 
said that in order to buttress his previous statement." 


And Rav Ashi said: An idler [pardakht]: must assist the town" 
by paying taxes even though he has no income in that town. And 
this matter applies in a case where the town saved him from 
his obligation by asking for a reduction on his behalf. But if the 
tax collectors [ andisekei|' do not seek to collect his debt this 
is regarded as heavenly assistance, and he is not obligated to 
volunteer to pay his share. 


NOTES 


There he said that in order to buttress his statement — an7 
NINIT moa ipin}: The Rashbam and other early com- 
mentaries had a version of the Gemara that read: In order to 
buttress their matters. In other words, the scribes made their 
statement to Huna bar Natan in order to justify their practice 
of writing deeds for those who purchased land that had been 


Idler [pardakht] - 13172: Some of the early commentaries 
interpreted this word as an abbreviation of the words poriyya 
dukhetei, his place is the bed, meaning an idle individual who 
spends a great deal of time in bed. 


LANGUAGE 


confiscated due to default on the head tax, despite the fact 
that this practice is not halakhically sanctioned. By contrast, the 
Ra’avad explains that it was Huna bar Natan who recounted the 
halakha inaccurately in order to justify his own statement. This 
is also what is indicated in the standard version of the Gemara 
(see Rashba). 


Tax collectors [andisekei] — »D"13%: The origin of this word is 
unclear. It has been suggested that it derives from the Middle 
Iranian term handéskan, meaning an official who oversees the 
collection of taxes. 
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§ Rav Asi says that Rabbi Yohanan says: The boundary between 
fields and the sea squill"? that was planted to demarcate the border 
between fields serve as a barrier between fields with regard to the 
property of a convert who died without heirs, so that one who 
takes possession of the property acquires land only until the bound- 


AID) ary or the sea squill, but not other land the convert had possessed 
beyond that point. But they do not serve as a barrier between fields 
with regard to the matter of produce in the corner of the field, 
which is given to the poor [pe‘a],° and ritual impurity," and even 
the area beyond it is considered to be part of the same field. When 
Ravin came to Babylonia from Eretz Yisrael, he said in the name of 
Rabbi Yohanan: They serve as a barrier between the fields even 
with regard to the halakhot of pe'a and ritual impurity. 


bgi JDT PWT ONA - TNI The Gemara explains: What is the halakha of pe'a that is affected 


bem bran mga) ppo 


by determining whether it is one or two fields? As we learned in 


a mishna (Pe 2:1): And these serve as a barrier for the purpose 
of pe'a," i.e, the presence of any of these divides a field so that 
each section constitutes a distinct field from which pe'a must be 
given independently: A stream" that passes through the field; and 


a canal; 


Sea squill — axm: Sea squill, Urginea maritima, of the family, 
Asparagaceae, is a plant with a large bulb that produces green 


leaves in the winter and dries up completely during the sum- 


mer. At the end of the summer it grows a large inflorescence 
with white flowers. The leaves and bulb of the plant contain 
poisons and are not consumed by animals, though medicines 
used to be produced from the dried bulbs. Its roots are very 
long and its bulb is generally planted deep in the earth so that 
it is difficult to remove completely. Because of its tall, straight 
form that returns annually, sea squill was used to demarcate 
boundaries between fields, as described by the Gemara, in both 
ancient times and even in some Arab villages in the modern 
era. 


Bulb of sea squill 


Sea squill 


Pe'a — mx: The Torah states that it is prohibited for a farmer 
to harvest the produce in the corner of his field (Leviticus 19:9 
and 23:22). He must allow the poor to collect this produce 
themselves. By Torah law, fields, vineyards, and olive groves 
are included in this mitzva (Tosafot). The Sages decreed that 
the area of the corner must be at least one-sixtieth of the field. 
Tractate Pe'a is devoted to the details of this mitzva. 


— m 


The boundary and the sea squill, etc. — 3) 4¥N iat: 
A boundary or sea squill serves as a barrier with regard to 
the property of a convert who died without heirs. There- 
fore, one who takes possession of one of the fields acquires 
only up to the boundary or sea squill (Rambam Sefer Kin- 
yan, Hilkhot Zekhiya UMattana 1:10; Shulhan Arukh, Hoshen 
Mishpat 275:4). 


And these serve as a barrier for pe'a — nyay proa rer: 
A large field that is planted with one type of crop is divided 
by any of the following: A stream, even if it is dry; a wide 
canal that contains water; a private road, i.e., one that is four 
cubits wide; a public road, i.e., one that is sixteen cubits wide; 
a private or public trail, which is not as wide as a road but is 
in use in both summer and winter. A field that contains any 
of these is considered to be divided, and each section carries 
its own obligation with regard to pe'a (Rambam Sefer Zera’im, 
Hilkhot Mattenot Aniyyim 3:2-3). 


— m 
But not with regard to the matter of pe'a and ritual impu- 
rity — sY gaw mga pyh bare: The reasoning behind the 
distinction is that although these are not natural boundaries, 
the Sages ruled they be treated as boundaries. With regard 
to matters of Torah law, such as pe'a and ritual impurity, they 
are not treated as boundaries. 


A stream [nahal] - Onan: Some explain that this refers to 
hard ground that is not suitable for agriculture, i.e., a wadi 
(Rashbam), similar to its meaning in Deuteronomy 21:4. Oth- 
ers explain that this is a stream, where water flows natu- 
rally, as opposed to a canal, whose water flow is induced 
(Rambam). 


Canal - myw: In tractate Bava Kamma (61a) there are two 
opinions as to what this is: According to Shmuel, it is a place 
where rainwater pools, while according to Rabbi Yohanan it 
is a canal. Most commentaries hold in accordance with the 
latter opinion. 
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Perek III 
Daf55 Amud b 


HALAKHA 


One who enters into a valley during the rainy sea- 
son — Dawa niya nyp D3937: If during the rainy 
season one enters a valley containing several fields, one 
of which is ritually impure, and he is unsure whether he 
entered the impure field, he is deemed impure due to the 
uncertainty. This is consistent with the principle concern- 
ing uncertain impurity in the private domain, and is in 
accordance with the opinion of the Rabbis (Rambam 
Sefer Tahara, Hilkhot Shear Avot HaTumot 20:9). 
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and a public road" that is at least sixteen cubits wide; and a private 
road that is four cubits wide; and a public trail; and a permanent 
private trail" that is used whether in the summer or in the rainy 
season, i.e., winter. Rav Asi and Ravin disagree with regard to 
whether Rabbi Yohanan held that a boundary or sea squill also 
serves to subdivide a field for the purpose of pe'a. 


The Gemara further clarifies: What is the halakha of ritual impuri- 
ty" that is affected by determining whether an area is one or two 

fields? As we learned ina mishna (Teharot 6:5): With regard to one 

who enters into a valley during the rainy season," i.e., winter, 
when people generally do not enter this area, and therefore for the 

purpose of this halakha it is considered a private domain, and there 

is a principle that in a case of uncertainty concerning whether one 

contracted ritual impurity in a private domain he is ritually impure; 

and there was ritual impurity in such and such a field, and he said: 
I know I walked to that place, i.e., I walked in the valley, but I do 

not know whether I entered that place where the ritual impurity 
was or whether I did not enter, Rabbi Eliezer deems him pure" 

and the Rabbis deem him impure. 


Rabbi Eliezer deems him pure, as Rabbi Eliezer would say: Con- 
cerning uncertainty with regard to entry, i.e., itis uncertain whether 
he entered the area where the ritual impurity is located, he is ritually 
pure. But if he certainly entered the area where the ritual impurity 
is located and the uncertainty is with regard to contact with ritual 
impurity, he is ritually impure. It is with regard to this halakha that 
Ravin said in the name of Rabbi Yohanan that a boundary or sea 


squill defines these fields as distinct areas. 


NOTES 


And a public road - w377 JY: A public road is one that is 
sixteen cubits wide. The Rambam explains that the difference 
between a public road and a public trail is that a public trail, 
while open to the public, is less than sixteen cubits wide. The 
Rashbam explains that the difference is that animals and wag- 
ons travel on a road but not on a trail. 


A permanent private trail, etc. — 1D) 21377 oma baw: Inthe 
opinion of some early commentaries, a public trail must also 
be used in all seasons in order for it to serve to subdivide a field. 
The version of the mishna found in the Jerusalem Talmud also 
indicates that this is the halakha. 


What is the halakha of ritual impurity, etc. — KTNA TNT 
"131: According to the understanding of the Rashbam as well as 
that of the Rid, the Gemara's discussion is relevant only accord- 
ing to the ruling of Rabbi Eliezer in the quoted mishna, since 
according to his opinion, if a boundary or sea squill creates a 
separation between different areas, one who is uncertain as to 
whether he entered an area whose boundaries are demarcated 
in this way would be ritually pure. According to the opinion of 
the Rabbis, the valley is considered a single area regardless of 
how many fields are in it, and in any case of uncertainty with 
regard to impurity, the item would be deemed impure. 

The Ramah explains that this discussion is relevant accord- 
ing to the opinion of the Rabbis as well, as even according 
to their opinion, as long as the ritually impure item is on one 
side of the boundary or sea squill and one knows that he did 
not enter that section of the property, he would be deemed 
pure according to the opinion of Ravin in the name of Rabbi 
Yohanan. This also appears to be the Rambam’s ruling (see Meiri 
and Lehem Mishne). 
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Into a valley during the rainy season - pawn niwa nyp: 
It is important to specify that it was the rainy season due to 
the distinctions between the different cases of uncertainty 
with regard to ritual impurity: If the source of ritual impurity 
is in the public domain and there is uncertainty as to whether 
one contracted it, he is pure, but if it is in a private domain he 
is impure. This halakha is derived from the case of a woman 
suspected by her husband of having been unfaithful [sota], 
where there is uncertainty with regard to impurity, i.e., adultery, 
and which, by definition, takes place only in the private domain. 
With regard to matters of ritual purity and impurity, public and 
private domains are defined by regularity of access. This is 
opposed the halakhot of Shabbat, where they are defined by 
partitions, and as opposed to the halakhot of acquisition, where 
they are defined by ownership. During the rainy season the 
owners do not allow people to traverse their fields. Therefore, 
they are defined as a private domain. 


Rabbi Eliezer deems him pure, etc. — 131 Yv awh D: 
There are several explanations of the dispute between Rabbi 
Eliezer and the Rabbis. The Ritva, citing the Rashbam, asserts 
that all agree that in matters of uncertainty concerning ritual 
impurity a distinction must be made between a case of one 
uncertainty, where he is deemed impure by a Torah edict, and 
a case of compound uncertainty, where he is deemed pure. The 
dispute is as follows: According to the opinion of Rabbi Eliezer, 
since there are multiple fields the uncertainty is viewed as a 
compound uncertainty: There is uncertainty as to whether he 
entered a field that contains impurity, and even if he did enter 
that field there is uncertainty as to whether he was in contact 
with or stood above the ritually impure item. 

According to the opinion of the Rabbis, the valley is not 


regarded as consisting of multiple areas, and consequently 
there is only one uncertainty, i.e., whether he came into contact 
with or stood above the ritually impure item. Many commentar- 
ies question this understanding (see Tosafot; Ramban), based 
on another mishna in tractate Teharot from which it can be 
proven that in cases of uncertainty concerning ritual purity 
there is no distinction between one uncertainty and compound 
uncertainties. 

Rashi, in his commentary on tractate Avoda Zara (70a), 
explains that Rabbi Eliezer and the Rabbis disagree even if 
the entire field is impure and there is only one uncertainty. 
According to the opinion of Rabbi Eliezer, a distinction mus 
be made between a case of uncertainty with regard to contac 
with impurity, where he is deemed impure due to the deriva- 
tion from the halakhot of a sota, and a case of uncertainty with 
regard to entry, where, because it is not similar to the case o 
the sota, he is deemed pure. 

Rabbeinu Tam, cited in Tosafot, explains that all agree tha 
in the case in the Gemara there is a compound uncertainty. 
The dispute is how to rule in a case of compound uncertainty 
with regard to the halakhot of ritual impurity. The Rabbis, who 
deem him impure, hold that one who is pure should remain 
pure even when there is only one uncertainty, but a Torah 
edict derived from the halakhot of the sota renders him impure. 
Therefore, no distinction should be made between one uncer- 
tainty and a compound uncertainty. Rabbi Eliezer, who deems 
him pure, holds that the halakha that one with a presumption 
of purity is deemed impure based upon uncertainty is a nov- 
elty. Therefore, it applies only to the precise conditions present 
in the case from which it is derived, where there is only one 
uncertainty, and not in a case of a compound uncertainty (see 
also Ramban; Ritva). 
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The Gemara infers, though, that even Ravin holds that a boundary 
or sea squill serves as a barrier only with regard to pea and ritual 
impurity, but with regard to the halakhot of Shabbat, they do not 
serve as a barrier between fields. 


Rava says: They serve as a barrier between fields even with regard 
to the matter of Shabbat," as it is taught in a baraita: With regard 
to one who carried out half of a dried fig" from a private domain 
into the public domain and placed it there, and then returned 
and carried out another half of a dried fig, if it was done within 
one lapse of awareness, i.e., he did not remember in the interim 
that this act is prohibited or that it was Shabbat, the two acts are 
considered as one, and since the two items together equal the size 
of a dried fig, he is liable to bring a sin-offering. But if it was done 
within two lapses of awareness, i.e., after he carried out the first 
half of a dried fig he remembered that this act is prohibited or that 
it was Shabbat, but subsequently forgot again and carried out the 
second half of a dried fig, he is exempt. 


The baraita continues. Rabbi Yosei says: If it was done within one 
lapse of awareness, 


and in one domain," i.e., he carried half the dried fig into the same 
public domain each time, he is liable, but ifit was in two domains, 
i.e. he carried the item into two separate public domains, he is 
exempt. 


And Rabba says in explanation of Rabbi Yosei’s opinion: And this 
division of the public domain applies only where there is a prop- 
erty where one would incur liability to bring a sin-offering if one 
unintentionally carried out of it or into it, i.e., a private domain, 
between the two sections. But if there was only a karmelit," i.e., an 
area that is not defined as either a private domain or public domain 
and to and from which the prohibition against carrying is only of 
rabbinic origin, it does not divide the public domain. Abaye says: 
Even a karmelit divides the public domain into separate sections, 
but a beam [pisela]'* does not. Rava says: Even a beam divides 
the public domain, since it is no less than a boundary or sea squill, 
which do serve as a barrier between fields. 


HALAKHA 


Within one lapse of awareness and in one domain - owa 
NDN TWI TY: If one carried a half-measure from one domain 
to another on Shabbat, and subsequently carried out a second 
half measure within one lapse of awareness, then if both were 
carried into a single domain he is liable to bring a sin-offering. 
If he carried into two domains, as defined by their being 
separated by a domain having independent status by Torah 


Karmelit - nY: In addition to the private domain and the 
public domain, which have clearly defined halakhic defini- 
tions, there is, by rabbinic law, a third domain specific to the 
halakhot of Shabbat known as a karmelit. This domain is either 
of sufficient width to qualify as a public domain but is not 
heavily populated, or it is a private domain that is rarely utilized. 
The Sages designated it as a unique domain, which is akin to 
the public domain in that one may not carry within it, and 
from which one may not carry into either a private or public 
domain. 


NOTES 


law, he is exempt. If the domain in the middle is considered 
independent only by rabbinic law, e.g., it is a karmelit, the two 
separated domains are considered a single domain, and he is 
liable. This is in accordance with the opinion of Rabbi Yosei, and 
in accordance with Rabba'’s statement (Rambam Sefer Zemanim, 
Hilkhot Shabbat 18:24). 


Beam - xbprs: The Rashbam explains that this is a column 
or beam that is either less than ten handbreadths high or less 
than four square handbreadths wide. According to him, and 
according to the Ritva and one opinion quoted by the Meiri, this 
is classified as an exempt domain, which is a distinct domain 
despite the fact that one is permitted to carry from it to a public 
or private domain and vice versa. The Ramah explains that it has 
an area of four square cubits, but is not ten handbreadths high, 
which is the minimum height for a karmelit. Tosafot also explain 
that a beam is technically a karmelit, and that while according 
to Abaye's opinion a karmelit does divide two domains, since 
the beam, due to its small size, is not permanently left in one 
location, it is not sufficiently significant to serve as a partition. 


wn 


NOTES 


Even with regard to the matter of Shabbat - paw box 
Naw: According to the opinion of Rabbi Yosei, subsequently 
quoted in the baraita, who distinguishes between carrying 
into one public domain and carrying into two different public 
domains, it is necessary to define what is considered one or 
two domains. Rava notes that even a boundary or sea squill 
can serve to separate the property into different domains 
with regard to the halakhot of Shabbat. 


Carried out half of a dried fig, etc. — 15) NYIN OST MONIT: 
One of the types of labor that is prohibited on Shabbat is 
carrying from one domain to another. If one carried an item 
of significant size from the private domain into the public 
domain, or vice versa, he is liable to bring a sin-offering. Food 
is considered to be of significant size when its measure is the 
size of a dried fig. Therefore, one who carries out only half of a 
dried fig is not liable, as it is less than the requisite measure. 

If he subsequently carried out another half of a dried fig, 
thereby completing the measure, and it was within one lapse 
of awareness, then the halves combine to form a full measure 
and he is liable to bring a sin-offering. If he remembered 
after he carried out the first half-measure that it was Shab- 
bat and that it is prohibited to carry items on Shabbat from 
one domain to the other, but then he forgot again, he has 
committed two distinct unintentional acts and is not liable 
to bring a sin-offering for either of them, since he did not 
carry the full measure in either act. 


LANGUAGE 


Beam [pisela] - xd: From the Greek náooadoç, passalos, 
meaning a wooden nail or pin, peg, or post used to hang 
things on. 
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NOTES 


A domain of Shabbat is like a domain of bills of 
divorce — 127 paa MWS Naw Mw: With regard to bills 
of divorce, the halakha is that if a husband gives his field 
to his wife so that he may transfer a bill of divorce to her 
by placing it there, and the bill of divorce lands not on the 
ground but on a beam in that field, she is not divorced, 
as the beam constitutes an independent domain (see 
Gittin 77a). According to the opinion of Rava, concerning 
the halakhot of Shabbat, a beam is also significant with 
regard to dividing a property. 


If there was no boundary, etc. — ^3) 1¥72 xb DY pr: 

Almost all of the commentaries explain that this question 

pertains to Rabbi Yohanan’s statement that a boundary 
or sea squill serve to demarcate the area of a field with 

regard to how much of it is acquired when it had previ- 
ously been ownerless. This leads the Gemara to inquire 
what the halakha would be if there is no demarcation. 
This explanation is problematic, as the answer to this 
question seems to have been given by Rav Pappa himself 
(55b), who ruled that one who hoes a field that has no 
boundaries acquires land in the measure of a furrow that 
is plowed by oxen. 

This difficulty has been resolved in several ways. Some 

explain that the Gemara is recording a dispute with 
regard to this question; earlier, Rav Pappa was convey- 
ing Rav's opinion, while here he expresses the opinion of 
Rabbi Yohanan (Rashbam; Rashba). 
According to the opinion of the majority of the early 
commentaries, there is no dispute. They explain that 
he Gemara here is discussing a field with trees, e.g., a 
vineyard or an orchard, while there it is discussing a field 
of grain (Rabbeinu Hananel, also cited by the Rashba; 
Ramah; see Rif). Others explain that here the Gemara 
is discussing a field that is irrigated from a well, while 
here the Gemara is discussing a field that is irrigated 
by rainwater (Rabbi Yitzhak Karkusha, citing Rabbeinu 
Hananel; Rashba; Rid; Ran). 

The commentaries on the Rambam draw other dis- 
inctions to explain his opinion. Some say that there 
he act of hoeing was the act of acquisition, while here 
he field was acquired in some other manner (Maggid 
Mishne), while others explain that there he performed 
an act of acquisition without any specific intention, while 
here he intended to acquire the entire field at once (Kesef 
Mishne). 

Tosafot have a completely different understand- 
ing. They note that the statement of Rabbi Marinus is 
recorded in a baraita in the Tosefta as pertaining to the 
halakhot of ritual impurity. Accordingly, the Gemara here 
is not discussing the halakhot of acquisition, and there is 
no contradiction between the two discussions. 


That is called by his name - inw by nxp: The Rash- 
bam explains this to mean any area that is referred to as 
an individual field, not just one of the fields. The Rambam 
and others explain it as meaning any field that is known 
as that deceased convert's field. 


HALAKHA 


Any area that is called by his name - by abar bs 
jw: If there was a large valley in which all of the fields 
bel onged to one convert who died without heirs, and 
there was no boundary, sea squill, or anything else to 
divide the fields, if one took possession of one field with 
the intent to acquire all of them, he has acquired all 
of them, since all of the fields that are known to have 
belonged to the deceased convert constitute a single, 
unified property (see Ra’avad; Maggid Mishne; Kesef 
Mishne). The Rema, citing the Rosh, writes that some 
say this applies only to a field that requires irrigation, but 
if the field requires only rainwater he does not acquire 
all of them unless he specifies that this is his intention. 
If he takes possession without specifying his intention, 
he acquires only the area of a square furrow (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 1:13; Shulhan Arukh, 
Hoshen Mishpat 275:7, and Sma there). 
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The Gemara notes: And Rava follows his own line of reasoning, 
as Rava says: The definition of a domain for the purpose of 
Shabbat is like the definition of a domain for the purpose of bills 
of divorce: Just as a beam is defined as a distinct domain for the 
purpose of bills of divorce, so too it is considered a distinct domain 
for the purpose of Shabbat. 


The Gemara returns to discuss the acquisition of a field that 
belonged to a convert who died without heirs. The Gemara asks: 
If there was no boundary" and there was no sea squill, what 
are the limits to the acquisition? Rabbi Marinus explains in the 
name of Rabbi Yohanan: Any area that is called by his name.“ 
The Gemara asks: What are the circumstances where it is called 
by his name? Rav Pappa said: Where it is called: The place that 
is irrigated by so-and-so’s well.® The entire area referred to as 
such would be considered one section with regard to acquisition. 


Rav Aha bar Avya sat before Rabbi Asi, and he sat and was saying 
the following in the name of Rabbi Asi bar Hanina: A row of 
sea squill serves as a barrier with regard to the property of a 
convert who died without heirs, so that each section is considered 
a distinct field. 


The Gemara asks: What is sea squill? Rav Yehuda says that Rav 
says: It is the growth by which Joshua established the boundaries 
of Eretz Yisrael for the Jews. 


The Gemara teaches a related statement. And Rav Yehuda says that 
Rav says: In his book, Joshua enumerated only the towns that 
stand upon the borders, but not the towns that were within the 
portions of each tribe. 


On the subject of the boundaries of Eretz Yisrael, Rav Yehuda says 
that Shmuel says: Any area that the Holy One, Blessed be He, 
showed to Moses before his death, as it is written: “And the Lord 
showed him all the land, Gilead... as far as Zoar” (Deuteronomy 
34:1-3), is within the boundaries of Eretz Yisrael, and therefore 
produce that grows there is obligated in tithe. 


The Gemara asks: To exclude what area? The Gemara answers: 
To exclude the lands of the Kenite, Kenizzite, and Kadmonite, 
as God had promised to Abraham at the Covenant between the 
Pieces: “To your offspring have I given this land...to...the Kenite, 
and the Kenizzite, and the Kadmonite” (Genesis 15:18-19). These 
areas are not obligated in tithe. What are these three areas? It 
is taught in a baraita that Rabbi Meir says: They are Naftuha, 
Arva’a, and Shalma’a.® Rabbi Yehuda says: They are Mount Seir, 
Ammon, and Moab.® Rabbi Shimon says: They are Ardisekis, 
Asya, and Aspamya.° 


BACKGROUND 
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Well [bei garguta] — KY +3: The origin of the word garguta 
is unclear. There are various explanations of its meaning. The 
majority of the commentaries explain that it refers to a water 
cistern, while others explain that it refers to an irrigation canal. In 
his context, bei garguta refers to a section of land that is irrigated 
by a well or canal. 


Naftuha, Arva’a, and Shalma’a - mend RIWAI: 
The precise identification of these nations remains unclear, but 
rom the parallel texts it would appear that Naftuha is another 
name for the Nabataeans, with the letter beit exchanged with 
he letter peh. According to Josephus, the land of the Arva'a is 
Arabia, which is southeast of Eretz Yisrael and the Jewish areas of 
Transjordan. Shalma’a has been identified as one of the Nabatean 
nations, the Salamioi. Accordingly, Rabbi Meir's opinion is that 
hese lands are situated south of the Eretz Yisrael, from the Dead 


Sea to Eilat, and in the southern portion of eastern Transjordan, 
extending to the northern Arabian Peninsula. 


Mount Seir, Ammon, and Moab - Axim jiny py 7: That 
is, the entire southern portion of eastern Transjordan, since the 
northern portion was a Jewish inheritance from the time of 
Moses, referred to in the Torah as the land of Sihon and Og. 


isa Galilean ae called Ardisekis but ‘that i is ‘hot ihe o one to 
which Rabbi Shimon refers. Some explain, based on parallel texts, 
that he is referring to southern Syria, biblical Aram Damasek. Asya 
refers to the Roman province Asia Proconsularis, which included 
the western edge of Asia Minor. Aspamya apparently refers to 
Apamya in northern Syria, or perhaps to a similarly named city 
on the eastern side of the Euphrates. 
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MI S HN A If there were two witnesses testifying on 

his behalf" that he, the possessor of the 
land, worked and profited from a field for three years, and there- 
fore has presumptive ownership, and they were found to be con- 
spiring witnesses,’ as it was proven that they were not present to 
witness the matter about which they had testified, they must pay 
the true owner of the field the full value of the field that they 
attempted, through their testimony, to remove from his possession, 
as it is written in the Torah: “Then shall you do to him, as he had 
planned to do to his brother” (Deuteronomy 19:19). If two wit- 
nesses testify that he worked and profited from the field during the 
first year, another two testify that he worked and profited from it 
during the second year, and another two testify that he worked 
and profited from it during the third, and all were found to be 
conspiring witnesses, 


There were two witnesses testifying on his behalf, etc. — wy 
ADININ PP DW: If two witnesses who testified that one had 
worked and profited from a field for three years were found to 
be conspiring witnesses, they must pay the full value of the field 
to its owner. If two witnesses testified with regard to the first year, 
two testified with regard to the second year, and two testified 
with regard to the third year, and all were found to be conspiring 
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HALAKHA 


witnesses, the payment of the value of the field is split among 
them. See Beit Yosef, where it is noted that nowadays, since 
the courts do not adjudicate laws pertaining to conspiring 
witnesses, as these payments are classified as penalties, the 
relevance of this halakha is that if the owner of the field seizes 
the payment from the witnesses it is not taken from him (Ram- 
bam Sefer Shofetim, Hilkhot Edut 21:7; Tur, Hoshen Mishpat 38). 


payment of the value of the field to the owner is divided among 
them. 


If the testimony was given by three brothers," each of whom 
testify about one year, and another unrelated individual joined 
with each of the brothers as the second witness, these are three 
distinct testimonies and they are accepted by the court. If they 
were to be considered one testimony, it would not be accepted, as 
brothers may not testify together. But they are one testimony" for 
the purpose of rendering them as conspiring witnesses, and the 


payment is divided among them. 
G E M A The Gemara notes: The mishna is not in 
accordance with the opinion of Rabbi 
Akiva, as it is taught in a baraita (Tosefta, 2:10) that Rabbi Yosei 
said: When Abba Halafta,” Rabbi Yosei’s father, went to Rabbi 
Yohanan ben Nuri to study Torah, and some say: When Rabbi 
Yohanan ben Nuri went to Abba Halafta to study Torah, he said 
to him: What is the halakha if there is one who worked and 
profited from a field in the presence of two witnesses during the 
first year, then in the presence of two other witnesses during 
the second year, and finally in the presence of two other 
witnesses during the third year? He said to him: This is sufficient 
for establishing the presumption of ownership. 


The latter said to him: I say this as well, but Rabbi Akiva disagrees 
with regard to this matter, as Rabbi Akiva would say that since 
the verse states: “At the mouth of two witnesses, or at the mouth 
of three witnesses, shall a matter be established” (Deuteronomy 
19:15), one can derive that testimony is accepted only with regard 
to a complete matter, and not with regard to half of a matter. In 
this mishna, although presumptive ownership requires testimony 
that the property had been worked and profited from for three 
years, testimony is accepted from each pair of witnesses with regard 
to one year. Consequently, the ruling of the mishna does not accord 
with the opinion of Rabbi Akiva. 


BACKGROUND 

Conspiring witnesses — Danit Ort: The halakha of con- 
spiring witnesses appears in the Torah: “If an unrighteous 
witness rise up against any man to bear perverted witness 
against him...And the judges shall inquire diligently; and, 
behold, if the witness be a false witness. . then you shall do 
to him as he plotted to do to his brother” (Deuteronomy 
19:16-19). The specifics of these halakhot are analyzed in 
great detail in tractate Makkot. 

Not all witnesses whose testimony has been rejected, 
even if they have been proven to be lying, are considered 
conspiring witnesses. A witness has this status only if there 
is proof furnished by means of other witnesses that he 
could not have been in the place of his testimony at that 
particular time. The Sadducees understood the Bible as 
saying that a conspiring witness is punished for causing 
bodily or monetary harm to another, whereas the tradition 
of the Sages, based on a careful reading of the phrase: “As 
he plotted to do to his brother,’ is that such a witness is 
punished only if he plotted to bring about a result that did 
not actually occur. 


—————————_ HALAKHA 
Three brothers - oon nyw: In the case of three brothers, 
each of whom testified with regard to one separate year 
of use, and another witness joined each of the brothers 
and testified with regard to ai three years so that there are 
two witnesses for each year, these are considered three 
separate testimonies and the presumption of ownership 
is established. These testimonies are considered to be a 
single testimony for the purpose of the determination that 
they were conspiring witnesses, and if they were all found 
to be conspiring witnesses the brothers collectively pay 
one-half of the value of the field, and the other witness 
pays the other half (Rambam Sefer Shofetim, Hilkhot Edut 
21:7; Tur, Hoshen Mishpat 38). 


NOTES 


But they are one testimony, etc. — ^3) NN MTY im: The 
significance of each testimony is dependent upon there 
being testimony with regard to the other two years. There- 
fore, they are all deemed to be a single testimony for the 
purpose of the determination that they are conspiring wit- 
nesses. This is relevant with regard to two halakhot: They 
will be found to be conspiring witnesses only if this deter- 
mination can be made concerning all of them (see Makkot 
5b), and if they are determined to be conspiring witnesses, 
payment is divided equally among them (Rashbam). 


PERSONALITIES 

Rabbi Halafta - xan 137: A third-generation tanna, 
Rabbi Halafta was a native of the city of Tzippori, where 
he served as the rabbinic leader. In his youth he saw the 
Second Temple, and he knew the Sages who lived in that 
generation. He lived a long life, was one of the students in 
the yeshiva of Yavne, and was a colleague of Rabbi Akiva. 
Rabbi Halafta is mentioned in the Mishna, and some opin- 
ions and anecdotes attributed to him appear in various 
baraitot. His preeminent disciple was his son, the tanna 
Rabbi Yosei, who often cites his statements and mentions 
him many times, invariably referring to him reverently as: 
Abba Halafta. 
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NOTES 


On her back...on her abdomen - #b°133...7133: Some 
commentaries interpreted these words literally. In the 
opinion of the majority of the early commentaries, these 
signs of puberty are located on her pubic region, and the 
Gemara used these terms euphemistically (Rabbeinu 
Hananel). 


Two witnesses say she has one hair on her back, etc. - 
13171332 NNN DVİN DW: The early commentaries discuss 
at length the difference between this testimony, which 
according to the Gemara comprises only half of a matter, 
and the separate testimonies with regard to each year of 
possession of the land. They seem to be analogous, as 
at first glance, just as a young woman's reaching adult- 
hood can be established only if the witnesses saw two 
pubic hairs, so too, the presumption of ownership can be 
established only if the witnesses saw three years of use. 

The Rashbam explains that the witnesses who testify 
to a young woman's reaching adulthood are, in theory, 
capable of seeing two pubic hairs. If they did not, they are 
testifying with regard to only half of a matter. With regard 
to presumptive ownership, it is impossible for all of the 
years of use to be witnessed concurrently, and there is no 
choice but to combine the testimonies about each of the 
years. Therefore, it is immaterial whether the testimony 
concerning the different years is from one or more pairs 
of witnesses. 

A similar explanation is given by Tosafot (Bava Kamma 
70b), who explain that since the witnesses attesting to 
the use of the land have seen all that they are capable 
of seeing, they are considered as having testified to the 
full matter. The Rif explains, and a similar explanation is 
also cited in Tosafot, that while it is true that with regard 
to presumptive ownership each year's testimony is con- 
sidered to be half of a matter, it is still full testimony with 
regard to the consumption of the produce of that year, 
and if it becomes clear that he is not the owner of the 
field he will be required to pay for the produce that was 
consumed. Since the testimony is accepted as a full mat- 
ter with regard to produce, it is accepted with regard to 
presumptive ownership as well. 

The Ramban, based on Rashi’s commentary to Bava 
Kamma 70a, explains that the testimony given by each 
pair of witnesses that they saw only one pubic hair actu- 
ally refutes the claim that the young woman has reached 
adulthood, since according to their testimony she is still 
a minor. With regard to presumptive ownership of land, 
their testimony affirms the claim, as each pair testifies that 
he worked and profited from the field in the manner that 
an owner would. Their testimonies therefore combine to 
constitute a full matter. 


Between wheat and barley - mph am pa: Rav Yehuda 
explains that the witnesses did in fact testify about the 
same matter and the same year of use, but when they 
saw the crop they did not pay careful enough attention 
to discern whether it was wheat or barley. Nevertheless, 
with regard to the essential matter about which they are 
testifying, i.e., working and profiting from the field, they are 
in agreement. If they testify about different years, though, 
they are each testifying about a different matter, and there- 
fore there is only half testimony (Tosafot). 
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The Gemara asks: And with regard to the Rabbis, who accept 
the testimony of each of the three pairs of witnesses, what do they 
do with this derivation of: A complete matter, and not half of a 
matter, i.e., what type of testimony is disqualified based on this 
derivation? If we say that it serves to exclude a case where two 
witnesses testify that a young woman has two pubic hairs and has 
therefore reached maturity, where one says she has one hair on 
her back" and one says she has one hair on her lower abdomen," 
i.e, they are testifying to two different pubic hairs, and in this case 
the Rabbis say this testimony is not accepted, since they each 
testify with regard to only half of the matter, that is difficult. But 
this is both half of a matter and half of a testimony, as there is 
only one witness with regard to each pubic hair. This testimony 
would not be valid even without the derivation. 


Rather, in the opinion of the Rabbis the derivation serves to 
exclude a case where two witnesses say she has one hair on her 
back" and two witnesses say she has one hair on her lower abdo- 
men. In this case, each group of witnesses gives full testimony with 
regard to half of a matter, i.e., one pubic hair, as both hairs must be 
present concurrently in order for her to assume the status of an 
adult. By contrast, in the case of the mishna, the years are by defini- 
tion not concurrent. Therefore, the Rabbis rule that testimony with 
regard to one year is accepted. 


§ Ina related matter, Rav Yehuda says: If two witnesses testify 
that one had worked and profited from a field for three years, 
where one witness says he consumed wheat from the field," 
and one says he consumed barley from it, this is sufficient for 
establishing the presumption of ownership. Rav Nahman objects 
to this ruling: If that is so, then if one witness says he worked 
and profited from the field during the first, third, and fifth years; 
and one witness says he worked and profited from it during the 
second, fourth, and sixth years, would you also say that this is 
sufficient for establishing the presumption of ownership? What 
is the difference between testifying about different crops and 
testifying about different years? 


Rav Yehuda said to him: How can these cases be compared? 
There, i.e., in your example, with regard to the year about which 
one Master, i.e., witness, is testifying, the other Master is not 
testifying about it, while here, both are testifying with regard 
to one year. What is there to say, that there is a contradiction 
in their testimonies between wheat and barley?" It does not 
enter people’s minds to note this distinction. Two witnesses 
did, however, testify that he worked and profited from the field 
for three years. 


§ The mishna teaches that if the testimony was given by three 
brothers, each of whom testified about one year, and another, 
unrelated individual joined with each of the brothers as the second 
witness, these are three distinct testimonies and they are accepted 
by the court. But they are one testimony for the purpose of 
rendering them as conspiring witnesses. 


HALAKHA 


BAVA BATRA: PEREK III: 56B°:1) 4773 pS 


One says she has one hair on her back, etc. — AM Wait TNX 
"31 7333: With regard to two witnesses who testify that some- 
one has reached adulthood, if each of them has seen only one 
pubic hair, even if one witness testifies that he saw it on her right 
side and the other testifies that he saw it on her left side, their 
testimony is not valid. Moreover, even if two witnesses testified 
that they saw one pubic hair on the right and two others testify 
that they saw one on the left, their testimonies are not combined 
(Rambam Sefer Shofetim, Hilkhot Edut 4:7; Shulhan Arukh, Hoshen 
Mishpat 30:13). 


One witness says he consumed wheat from the field, etc. - 
AD oan TYK MİX “TMs: If one witness testified that a certain 
individual worked and profited from a field for the duration of 


three years, and that he consumed wheat, and a second witness 
also testifies that this individual worked and profited from the 
field for the duration of three years but says he consumed barley, 
their testimonies are combined with regard to presumptive 
ownership, since people are not generally careful about differ- 
entiating between wheat and barley. If one witness testified that 
a certain individual worked and profited from a field during the 
first, third, and fifth years, while the other witness testifies that 
he worked and profited from the field during the second, fourth, 
and sixth years, their testimonies are not combined with regard 
to presumptive ownership, and the field must be returned along 
with the value of the produce of the six years (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 15:2; Shulhan Arukh, Hoshen 
Mishpat 145:1, and see Sma there). 
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The Gemara relates: There was a certain document that had the 
signatures" of two individuals on it. One of the signatory wit- 
nesses died, and when the court sought to ratify the document, 
which requires either that the witnesses personally attest to the 
validity of their signatures or that two other witnesses attest to the 
validity of the signatures, the brother of the witness who remained 
alive and one other individual came to testify with regard to the 
signature of the other, deceased, witness, while the living witness 
attested to his own signature. 


Ravina thought to say that this case is the same as the halakha 
in the mishna, which states that if testimony was given by three 
brothers, each of whom testify about one year, and another, unre- 
lated individual joined with each of the brothers as the second 
witness, these are considered to be three distinct testimonies. Simi- 
larly, in this case, one brother attests to his own signature, while the 
other brother attests to the signature of the deceased witness. 


Rav Ashi said to him: Are these cases comparable? There, the 
property less one-quarter, i.e., three-quarters of the property in 
question, is not removed from the possession of the prior owner 
based upon the mouth, i.e., the testimony, of brothers. Each 
brother provides only half of the testimony for each year about 
which he testifies. Here, the property less one-quarter is removed 
from the possession of the debtor detailed in the document based 
upon the mouth of brothers. One brother attests to his own sig- 
nature, which constitutes half of the testimony, while the other 
signature is authenticated by the testimony of the other brother and 
another individual. It follows that three-quarters of the testimony 
is given by brothers, and it is therefore invalid. 


MISA A nenu popoy at are the 


means to establish the presumption of 
ownership, and these are uses of property that do not have the 
means to establish the presumption of ownership: If one would 
stand" an animal" in a courtyard; or if one would place an oven," 
a millstone, or a stove there; or if one raises chickens in a court- 
yard, or places his fertilizer in a courtyard, these actions are not 
sufficient to establish the presumption of ownership. But if one 
constructed a partition" ten handbreadths high to contain his 
animal, and similarly if he constructed a partition for his 
oven, and similarly if he constructed a partition for his stove, and 
similarly if he constructed a partition for his millstone; or if one 
brought chickens into the house, or if he fashioned a place in 
the ground for his fertilizer that is three handbreadths deep or 
three handbreadths high, these actions are sufficient to establish 
the presumption of ownership. 


G E M A RA The Gemara asks: What is different in the 


first clause, where having an animal 
stand in a courtyard is insufficient to establish the presumption 
of ownership, and what is different in the latter clause, where 
constructing a partition is sufficient to establish the presumption 
of ownership? 


HALAKHA 


Document that had the signatures, etc. — nN MII KWY 
"131: With regard to a document that requires ratification and 
one of the witnesses who signed it died, if the surviving wit- 
ness authenticated his own signature, while the brother of 
the surviving witness and another individual attested to the 
signature of the deceased witness, the document has not been 
ratified, as two brothers would be the cause of the transfer of 
three-quarters of the money, in accordance with the statement 
of Rav Ashi (Rambam Sefer Shofetim, Hilkhot Edut 7:4; Shulhan 
Arukh, Hoshen Mishpat 46:12). 


If one would stand an animal - mana Way my: If one placed 
an animal, a vessel, or fertilizer in a specific area of another's 
field; or if he performed any other act about which people 
are particular; if he did so for the duration of three years and 
claimed that he either purchased the property from the prior 
owner or received it from him as a gift, he has established the 
presumption of ownership (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 12:14 and Sefer Kinyan, Hilkhot Shekhenim 5:5 and 
Maggid Mishne there; Shulhan Arukh, Hoshen Mishpat 140:15, 
and Sma there). 


NOTES 

If one would stand, etc. — 15) avi mg: The Rashbam 
and the Ritva explain, in keeping with earlier discussions 
in this chapter, that the topic of the mishna is one who 
enjoys the use of property for three years without a protest 
being lodged by the prior owner. This mishna addresses 
which types of use suffice to establish the presumption of 
ownership. 

By contrast, the Ri Migash explains that the mishna is 
discussing not one who claims ownership of the property 
but one who claims that the owner has granted him the 
right to utilize this courtyard for a specific purpose. The 
owner's silence in the face of the other individual's having 
used it for a specific purpose in the past can be indicative 
of his having authorized this use. The Ramban writes that 
this is the opinion of the geonim, and this appears to be the 
Rambam’s understanding as well. According to this explana- 
tion, there is no requirement that there be three years of use; 
itis sufficient to have utilized the property in this manner for 
even a short time. The Meiri quotes an opinion, possibly that 
of the Ra’avad, that acquiring the right to usage requires a 
minimum of thirty days of using the property. This is also the 
opinion of the Ramah. 


Stand an animal in a courtyard or place an oven, etc. - 
^ad aH, WMA maga ayn: Placing any of these items in a 
courtyard does not establish the presumption of ownership 
since they are all movable property, and one is not particular 
if another utilizes his courtyard in a temporary way, even for 
more than three years. Accordingly, the oven referenced in 
the mishna must be a small oven, and the millstone must be 
a hand mill, both of which are movable property. 


But if one constructed a partition, etc. — nym nwy bax 
"131: One is certainly particular about the construction of a 
partition in his field without his approval, since the partition 
is permanent. Likewise he would be particular if someone 
were using his field as a repository for fertilizer. One is also 
particular about chickens being brought into a house, even 
without changing the physical structure of the house, as 
chickens dirty a house (Nimmukei Yosef). 


BACKGROUND 
Oven - 313m: Many ovens in talmudic times were made of 
clay. Fire was kindled inside to heat the oven until the fuel 
turned to ash. The ash was then swept away to create room 
for dough that had been rolled out flat, which was stuck to 
the walls of the oven or the heated base. 


Women baking using a traditional oven 
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NOTES 


Any act which if one were to perform it on the property 
of a convert he would acquire it — mp? 137 °D323 yy bs: 
This is not limited to ownerless property; it also includes the 
property of another if he intends to transfer ownership and if 
the act of acquisition is performed in his presence (Rashbam; 
Ri Migash). Ulla is articulating a principle that states that the 
presumption of ownership of a property is established in the 
same manner that property is acquired, i.e., by performing 
an act that physically affects the property being acquired. 
Therefore, having an animal stand on the property is not an 
act of acquisition. 

The Ri Migash, cited in the first note in the mishna, would 
agree that according to the explanation of Ulla the mishna 
is discussing establishing the presumption of ownership, 
but since Ulla’s opinion is rejected, the mishna is ultimately 
interpreted as referring to the right to enjoy a specific use 
of the property. 


But there is plowing, etc. — 13179397711: To acquire ownerless 
property one must improve it, and plowing would suffice. By 
contrast, in terms of establishing the presumption of owner- 
ship, the prior owner can claim that he did not protest when 
seeing someone else plow his field, as it is to his benefit that 
his field be plowed (see 36a). Consumption of produce does 
not improve the property, but would certainly be a reason for 
the owner to protest. 


Perek IH 
Daf 57 Amud b 


NOTES 
A courtyard belonging to partners — pomw ayn: The 
Rashbam explains that co-owners of a field do not generally 
mind if one of them uses the courtyard temporarily, even for 
a significant amount of time. But if an outsider were to use 
he courtyard for three years, even by merely placing an item 
here, he would establish the presumption of ownership. 

By contrast, the Ri Migash gives the opposite explana- 
ion: In a field that is owned by partners, since each partner 
has specific legal rights in the property, they are particular 
with regard to the other exceeding his rights in a significant 
manner. Therefore, if one constructs a partition and the other 
partner is silent, the silence is viewed as a concession that the 
first has the right to keep the partition there. But if an outsider 
constructs a partition or places an animal on the property of 
another, he has not acquired the right to continue this use. 
This is because people occasionally lend their property to 
others and do not lodge a protest, as they do not assume that 
he latter will claim the right to utilize the property at all times. 
Even according to this opinion, if the property is utilized on a 
permanent basis over the course of three years, presumptive 
ownership is established. 
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Ulla says: With regard to any act which, if one were to perform it 
on ownerless property such as the property of a convert who dies 

without heirs he would acquire" that property, that same act is 

sufficient for him to acquire the property of another if he per- 
formed it over the course of three years, provided it is accompanied 

by the claim that the property had been purchased. Conversely, any 
act that if one were to perform it on the property ofa convert who 

died without heirs he would not acquire that property, that same 

act is not sufficient for him to acquire the property of another. 
Taking possession of ownerless property requires an act to be done 

with regard to the property itself, such as constructing a partition, 
but merely having an animal stand there is not sufficient. Therefore, 
it does not establish the presumption of ownership. 


Rav Sheshet objects to this explanation: And is this an established 

principle? But there is plowing,’ which, if performed on the prop- 
erty of a convert who died without heirs one acquires it, but if 
performed on the property of another one does not acquire it. 
And additionally, there is consumption of produce for the dura- 
tion of three years, which, if performed on the property of another 
one acquires it by establishing the presumption of ownership, but 

if performed on the property of a convert who died without heirs 

one does not acquire it. These cases contradict Ulla’s claim that the 

modes of acquisition are analogous. 


Rather, Rav Nahman said that Rabba bar Avuh said: 


Here we are dealing with a courtyard belonging to partners," 
where they are not particular with regard to the mere placing of 
items in the courtyard, but are particular with regard to the con- 
struction of a partition. The presumption of ownership is estab- 
lished only where the lack of a protest indicates that the prior owner 
concedes that the property is no longer his. The co-owner’s silence 
in the face of his partner using the courtyard for a temporary pur- 
pose does not indicate a concession, but silence in the face of one 
who constructed a partition is a concession. 


The Gemara asks: And are they not particular with regard to the 
mere placing of items? But didn’t we learn in a mishna (Nedarim 
4sb): Partners who through vows prohibited themselves from 
deriving benefit" from one another are forbidden to enter into a 
courtyard jointly owned by them, since each one has a portion in 
it, and it would be considered a violation of one’s vow if one were 
to benefit from any part of the other's property? This indicates that 
partners are particular even with regard to passage through the field; 
all the more so are they particular with regard to placing animals or 
vessels in the field. 


HALAKHA 


Here we are dealing with a courtyard belonging to partners, 
etc. — 1D), PbY PAMI WMD NBA: One partner in a courtyard 
may at any time prevent another partner from placing an 
animal or a millstone in the courtyard. If one partner built a 
partition ten handbreadths high for his animal or millstone and 
the other partner did not protest, the former has immediately 
(Sma) acquired the privilege of keeping them there. If one 
constructs such a partition on the property of another, he has 
not acquired the right to keep it there, since it is assumed that 
he did so for the purpose of borrowing the property and not to 
acquire any rights (Rambam Sefer Kinyan, Hilkhot Shekhenim 5:5, 
and Ra'avad, Kesef Mishne there; Shulhan Arukh, Hoshen Mishpat 
161:5, and 140:15 in the comment of Rema). 


Partners who through vows prohibited themselves from 
deriving benefit - xan Ww pow: With regard to partners 
who own a courtyard, and who prohibited themselves through 
vows from deriving benefit from one another, if the courtyard 
is large enough to be divided, it is prohibited for either of them 
to enter it until it is divided, after which point each may enter 
only his own portion. If the courtyard is not large enough to 
be divided, each may enter his home, as he can claim that he is 
entering only his own portion. In any event, it is prohibited for 
either one of them to place a millstone, an oven, or any similar 
item in the courtyard (Rambam Sefer Hafla’a, Hilkhot Nedarim 
7:4; Shulhan Arukh, Yoreh De'a 226:1-2). 
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Rather, Rav Nahman said that Rabba bar Avuh said: Here we are 

dealing with a fenced-in yard located behind a group of houses" 

that is used to store items not in regular use, where they are not par- 
ticular with regard to the mere placing of items but are particular 
with regard to the construction of a partition. 


Rav Pappa said: This and that, i.e., the rulings of the mishna in 
tractate Nedarim as well as the rulings of the mishna here, are stated 
with regard to a courtyard belonging to partners, and the reason 
for the difference in the rulings is that there are those who are 
particular with regard to the other partner placing items in or passing 
through the courtyard, and there are those who are not particular. 
Therefore, in the mishna here, which issues a ruling concerning 
monetary matters, the halakha is to be lenient," and it is assumed 
that the partner is not particular about placing items in the courtyard, 
and the presumption of ownership is established. In the mishna in 
tractate Nedarim, which issues a ruling concerning ritual matters, 
the halakha is to be stringent, to prevent one from violating a vow. 


Ravina said: Actually, partners are not particular about placing 
items in the courtyard, and in accordance with whose opinion is this 
mishna in tractate Nedarim? It is in accordance with the opinion of 
Rabbi Eliezer, as it is taught in a baraita that Rabbi Eliezer says: 
Even negligible benefits ordinarily waived are forbidden in the case 
of one prohibited by a vow from deriving benefit from another. In 
other words, one prohibited by a vow may not derive any benefit 
from the other, even a benefit that people commonly are not particu- 
lar about and allow others to enjoy without first receiving permission. 
Therefore, although people are ordinarily not particular about others 
passing through their property, according to the opinion of Rabbi 
Eliezer, one who is prohibited by a vow from deriving benefit from 
his partner is prohibited from walking on the property. 


Rabbi Yohanan says in the name of Rabbi Bena’a:° Partners may 
prevent each other from using their courtyard for any purpose 
except for washing laundry.“ This is because it is not the way of 
Jewish women to be degraded over washing laundry by laundering 
their clothing in a public area. Therefore, they must be allowed to 
launder in the courtyard. 


In connection with the matter of laundry being washed in public, the 
Gemara quotes the homiletic interpretation ofa verse: “He that walks 
righteously, and speaks uprightly; he that despises the gain of oppres- 
sions, that shakes his hands from holding of bribes, that stops his ears 


from hearing of blood, and shuts his eyes from looking upon evil” 


(Isaiah 33:15). Rabbi Hiyya bar Abba says: This is referring to one 
who does not gaze at women" while they are standing over the 
laundry, as it was common for them to stand in the water and raise 
the hems of their garments while laundering their clothing. 


The Gemara clarifies: What are the circumstances? If it is referring 
to a case where there is another way by which the one walking could 
reach his destination, then one who walks past the women, conse- 
quently placing himself in a situation where he will be tempted to 
gaze at them, is wicked. Alternatively, ifit is referring to a case where 
there is no other way by which he can reach his destination, then he 
is a victim of circumstance, so why is he required to shut his eyes? 
The Gemara explains: Actually, it is referring to a case where there 
is no other way by which he can reach his destination, and even so, 
he is required to compel himself to avoid gazing at the women. 


Rabbi Bena’a — 732 31: Rabbi Bena’a was a tanna of the final gen- 
eration of tanna‘im. It appears that he was born and educated, as 
well as taught Torah and served as a judge, outside of Eretz Yisrael. 
He later ascended to Eretz Yisrael and settled in Tiberias, where he 


PERSONALITIES 


established a study hall. One of the students who transmitted his 
rulings is the great amora Rabbi Yohanan. His statements in the 
areas of halakha and aggada are found in the Talmud and halakhic 
midrashim. In the Jerusalem Talmud he is called Rabbi Benayya. 
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NOTES 


With a fenced-in yard located behind a group of 
houses - PAZ YNY hw nana: Those living in the 
courtyard are particular that items not be placed in a 
yard in front of their houses, as this can interfere with 
their ability to exit and enter. They are not particular 
about temporary use of the yard behind the houses, 
even though they too are jointly owned by those liv- 
ing in the courtyard. The Ritva holds that according to 
this explanation of the mishna, there is no difference 
between property owned by partners and property 
owned by an individual. 


Concerning monetary matters the halakha is to 
be lenient - Nph Kia +a: In other words, with 
regard to property rights it can be assumed that the 
other individual is not particular and therefore did 
not warn him to stop utilizing the area. Consequently, 
the one who was using the area has not acquired the 
rights to it. The Rashbam explains that the leniency 
is the assumption that there is a right to utilize the 
property and not be considered as one who borrows 
without the owner's approval, who has the status of a 
robber. The Rashash explains the leniency as follows: 
The property remains in the possession of the partner 
who contested the rights of the one who placed the 
items in the field. 


Except for laundry — n9237 p yan: The Sages insti- 
tuted that for reasons of modesty, laundry should be 
washed in the courtyard and not in a public place 
such as a river. In the Jerusalem Talmud (Bava Batra 
1:5) the scope of this ruling is limited. 


HALAKHA 

Except for laundry - D259 pa yın: One partner 
may not prevent another from washing laundry in 
he courtyard, even if residents of that place do not 
ordinarily wash laundry in their courtyards, but in the 
river (Sma). This applies only if a woman is washing 
he laundry, if the laundry is being washed within 
our cubits of the house, and if the water does not 
flow into the other partner's portion. A partner can 
certainly be prevented from washing laundry in the 
portion of the other partner. This is in accordance 
with the ruling of the Gemara here, as well as in the 
erusalem Talmud (Shulhan Arukh, Hoshen Mishpat 
161:5). 


This is referring to one who does not gaze at 
women - 0W33 Danon PXW m: It is prohibited to 
gaze at women while they are washing laundry 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 21:21; 
Shulhan Arukh, Even HaEzer 21:1). 
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BACKGROUND 
The table of a Torah scholar - 030 wn hw hw: 


Covered 
with cloth 


Table of a Torah scholar according to the first opinion cited by Rashbam 


Uncovered 


Table of a Torah scholar according to the second opinion cited by Rashbam 


Its ring — invav: In talmudic times, each diner would eat at a 
small, personal table. Due to their small size, these tables could 
be hung on the wall so that they would not occupy floor space 
when not in use. To that end, a ring would be fastened to the 
table so that it could be hung on a protrusion from the wall. 
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§ The Gemara quotes additional matters that Rabbi Yohanan 
learned from Rabbi Bena’a. Rabbi Yohanan asked Rabbi Bena’a: 
How should the garment of a Torah scholar" worn under his 
clothes be fashioned? He replied: He can wear any garment long 
enough that his flesh is not visible from beneath it." Rabbi 
Yohanan asked: How should the cloak of a Torah scholar be 
fashioned? He replied: He can wear any garment long enough 
that a handbreadth of his garment worn under his clothes is not 
visible from beneath it. Rabbi Yohanan asked: How should the 
table ofa Torah scholar®™ appear? He replied: Two-thirds of the 
table is covered with a cloth,’ and one-third is uncovered, and 
upon that third are dishes and vegetables. And its ring,’ used to 
hang the table, should be positioned on the outside, not on the 
side that faces the one who is eating. 


The Gemara asks: But isn’t it taught in a baraita that its ring 
should be positioned on the inside? The Gemara answers: This 
is not difficult. This baraita, which states that its ring should be 
positioned on the outside, is referring to a case where there is a 
child who may play with the ring and overturn the table, while 
that baraita, which states that its ring should be positioned on the 
inside, is referring to a case where there is no child present. 


And if you wish, say instead that both this and that refer to a case 
where there is no child present, and this is not difficult: This 
baraita, which states that its ring should be positioned on the 
inside, is referring to a case where there is an attendant who may 
bump into the ring, while that baraita, which states that its ring 
should be positioned on the outside, is referring to a case where 
there is no attendant. 


And if you wish, say instead that both this and that refer to a case 
where there is an attendant, and this is not difficult: This baraita, 
which states that its ring should be positioned on the outside, is 
referring to when the meal is eaten during the day, when the 
attendant can see the ring and avoid it, while that baraita, which 
states that its ring should be positioned on the inside, is referring 
to when the meal is eaten during the night. 


The Gemara continues: All of the above is referring to the table of 
a Torah scholar, but the table of an ignoramus is similar 


HALAKHA 


The garment of a Torah scholar - 037 oabnby pon: ATorah 
scholar must be clothed in garments that are pleasant and 
clean. He should not wear garments that are exceedingly 
extravagant, nor should he wear the clothing of a poor person. 
He may not wear sheer garments (Rambam Sefer HaMadda, 
Hilkhot Deot 5:9). 


The table of a Torah scholar - 037 vib by nw: The table 
of a Torah scholar must be covered with a cloth over two- 
thirds of its surface, one-third on each side. The middle third 


His flesh is not visible from beneath it — nyu WA py 
yanm: The Rashbam and others explain that a Torah scholar 
must wear a garment that reaches to his feet so that none of 
his skin is exposed. The Ramah and Rabbeinu Barukh explain 
that his garment should not be so sheer that his skin may be 
seen through the material. This is also the Rambam’s under- 
standing, and he rules accordingly. 


A table of a Torah scholar - 037 wn by nw: The table 
described here is designed for one user, as was Common prac- 
tice in talmudic times (Arukh). 


NOTES 


should be left uncovered, and the vessels for eating and serv- 
ing should be placed there. With regard to the ring that is 
used to hang the table, if there is a child in the house, the ring 
should be positioned on the inside. If there is an attendant, 
then during the night meal the ring should be positioned on 
the inside so that the attendant does not bump into it, while 
during the day meal it can be positioned on the outside. This 
is in accordance with the all of the answers of the Gemara (Tur, 
Orah Hayyim 165). 


Two-thirds of a cloth -bh why 9: Some explain that the 
two-thirds closest to the diner should be covered with a cloth, 
upon which the bread is placed and upon which he wipes his 
hands, and the uncovered section is reserved for vegetables 
or vessels that might soil the cloth (Rashbam). Others explain 
that the perimeter of the table is covered with a cloth and 
in the center is an uncovered area where dishes are placed 
(Rashbam; Rabbeinu Barukh). 
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to a bonfire, where the fire is in the center and pots surround it. 
Similarly, the table of an ignoramus is arranged with the food in the 
center and is surrounded by plates. 


Rabbi Yohanan asked: How should the bed of Torah scholars be 
kept? He replied: It is acceptable as long as there is nothing except 
sandals" beneath it during the summer, and shoes beneath it 
during the rainy season, i.e., winter. And the bed of an ignoramus 
is similar to a cluttered [balus]: storehouse," as he keeps a wide 
array of items beneath it. 


§ Having mentioned Rabbi Bena’a, the Gemara relates an incident 
in which he was involved. Rabbi Bena’a was marking burial caves 
for the purpose of helping to prevent the contracting of ritual impu- 
rity. When he arrived at the cave of Abraham, i.e., the Cave of Mach- 
pelah, he encountered Eliezer," the servant of Abraham, who was 
standing before the entrance. Rabbi Bena’a said to him: What is 
Abraham doing at this moment? Eliezer said to him: He is lying in 
the arms of Sarah, and she is examining his head. 


Rabbi Bena’a said to him: Go tell him that Bena’a is standing at the 
entrance, so that he should assume an appropriate position to receive 
a visitor. Eliezer said to him: Let him, i.e., Rabbi Bena’a, enter, since 
it is known that there is no evil inclination in this higher world, 
so it is not inappropriate for Rabbi Bena’a to see Abraham and Sarah 
in this position. He entered, examined the cave in order to measure 
it, and exited. 


When he arrived at the cave of Adam the first man, who is buried 
in the same area, a Divine Voice emerged and said: You gazed 
upon the likeness of My image," i.e., Abraham, who is similar to the 
image of Adam the first man. Do not gaze upon My image itself, i.e., 
Adam the first man, about whom the verse states that he was formed 
in the image of God (see Genesis 1:27). Rabbi Bena’a said: But I need 
to mark the cave. The voice said to him: As the measurements of 
the dimensions of the outer cave where Abraham is buried, so are 
the measurements of the dimensions of the inner cave, where Adam 
is buried. The Gemara notes: And according to the one who says 
that the Cave of Machpelah consists of two chambers, this one 
above that one, not two adjacent chambers, the voice said: As the 
measurements of the dimensions of the upper cave where Abraham 
is buried, so are the measurements of the dimensions of the lower 
cave. Therefore, there is no need to measure it. 


Rabbi Bena’a says: I gazed at his, Adam's, two heels, and they shone 
so brightly that they are similar to two suns.” Along these lines, the 
Gemara states that all people compared to Sarah are like a monkey 
compared to a human, as Sarah was exceedingly beautiful; Sarah 
compared to Eve is like a monkey compared to a human; Eve 
compared to Adam is like a monkey compared to a human; and 
Adam compared to the Divine Presence is like a monkey compared 
to a human. 


They are similar to two suns - man bby wh oni: The idea that 
the heels of Adam the first man are comparable to the sun can be 
understood as a metaphor. While some philosophers suggested 
that the world has existed forever, the Jewish belief is that God 
created the world ex nihilo and continues to maintain it. This belief 
is supported by the observation of the movement of the celestial 
bodies, which, the Sages believed, can be explained only if there 


is a divine force driving that movement. 


BACKGROUND 


According to Rabbi Bena‘a, a parallel proof is the Torah’s descrip- 
tion of God's creation of Adam from the dust of the earth. Such a 
singular birth serves as evidence of God's creation of humankind 
and of the world in general. His gazing at the heels of Adam, the 
first man, and noting that they shine like the sun, means that 
Rabbi Bena’a understood that just as the sun shining in the sky 
serves as evidence of God as Creator, so Adam's very existence 
serves to prove that God created the world (Midrash Shlomo). 


NOTES 

Nothing except sandals — pon XOX... ps: The Rash- 
bam explains that sandals are worn during the rainy 
season. Accordingly, during the dry season, a Torah 
scholar keeps beneath his bed only the sandals that 
he will need during the rainy season. Rashi, in his com- 
mentary to tractate Sukka (21a), gives the opposite 
explanation: Shoes are worn during the rainy season 
and sandals during the summer. Therefore, the only 
item beneath the bed of a Torah scholar is seasonally 
appropriate footwear. 


A cluttered [balus] storehouse — pba ‘wi: The Rash- 
bam explains that this refers to a storehouse filled with 
a wide variety of items. A similar explanation is given by 
lbn Janah, citing Rav Sherira Gaon. Other commentaries 
have an alternative text that reads balum, meaning 
closed, rather than balus. Accordingly, it refers to a 
storehouse that is seldom used, and many items are 
stored there. 


He encountered Eliezer, etc. - ^13) awed TYY: 
Many of the early commentaries offer allegorical or 
mystical, rather than literal, interpretations of this pas- 
sage. In the opinion of some geonim as well as the Rif 
(responsum 313), this incident occurred in a dream. 


Upon the likeness of My image - 39i miata: The 
Rashbam explains that this refers to Jacob our forefather, 
whose beauty is said to be a semblance of that of Adam 
the first man. Rabbeinu Gershom Meor HaGola explains 
that this refers to Abraham our forefather, who was a 
semblance of Adam the first man. 


LANGUAGE 
Cluttered [balus] - piba: Scholars have suggested 
various sources for this word, although no suggestion 
is entirely clear. Its meaning is hodgepodge, or items 
mixed without order (Rav Sherira Gaon). 
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BACKGROUND 


Rummaging through the graves of the dead - 
13W wy: Since the individual in question was 
a magus, it is plausible he was exhuming corpses 
for religious reasons. According to Persian religious 
beliefs, corpses defile the earth and are conse- 
quently not to be buried in the ground. Although 
he was acting without governmental sanction, 
which would be granted at a later point in history, 
he persisted in his actions multiple times. 


LANGUAGE 
Magus [amgusha] - xian: Deriving from an 
Old Iranian word magus is a name for Zoroastrian 
priests. Magi were viewed by some outsiders as 
magicians, and due to this the word is also used 
as a general title for a sorcerer. 


Quilts [bistarkei] — spamba: Apparently from the 
iddle Iranian bistarak, meaning a bedding or 
cover. 


Slandered [akhlu kuretza] - xx11) bons: This 
phrase is found in the book of Daniel (3:8), and in 
he Aramaic translations of the Torah it serves as 
he translation of talebearer or informer. 


Water skin [zarnuka] — xp3Yt: This may be related 
o the Arabic $95) 3, zurnug, meaning spray or 
stream of water. In rabbinic parlance it refers to a 
eather canteen used for water. 


Gate [abbula] - xian: If the meaning of this 
word is gate of the city, it may be compared with 
he Greek éuBodn, embolé, which, among other 
hings, means gate, or the structure in which a 
gate is located. 
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It was also stated that the beauty of Rav Kahana is a semblance of 
the beauty of Rav. The beauty of Ravis a semblance of the beauty 
of Rabbi Abbahu. The beauty of Rabbi Abbahu is a semblance 
of the beauty of Jacob our forefather. The beauty of Jacob our 
forefather is a semblance of the beauty of Adam the first man. 


On the topic of burial caves, the Gemara relates that there was a 
certain magus [amgusha] who was rummaging through the 
graves of the dead.” When he arrived at the burial cave of Rav Tovi 
bar Mattana, Rav Tovi grabbed him by his beard and would not 
release him. Abaye came and said to Rav Tovi: I beg of you to 
release him. The magus came again in another year, and Rav Tovi 
grabbed him by his beard. Abaye came and requested that he 
release him, but Rav Tovi did not release him, until Abaye brought 
a scissors and cut his beard. 


§ The Gemara relates additional incidents involving Rabbi Bena’a: 
There was a certain individual who said to his family before he 
died: A barrel of earth to one of my sons, a barrel of bones to 
one of my sons, and a barrel of wads of wool to one of my sons. 
They did not know what he was saying to them. They came 
before Rabbi Bena’a for guidance. Rabbi Bena’a said to them: Do 
you have land that your father left as an inheritance? They said to 
him: Yes. He asked: Do you have livestock that your father left 
as an inheritance? They said: Yes. He asked: Do you have quilts 
[bistarkei]' that your father left as an inheritance? They said: Yes. 
He said to them: If so, this is what he said to you, i.e., he meant 
that he is bequeathing land to one son, livestock to the second, 
and quilts to the third. 


There was a certain man who heard his wife saying to her daugh- 
ter: Why do you not act clandestinely when you engage in forbid- 
den sexual intercourse? That woman has, i.e., I have, ten sons, and 
Ihave only one from your father, and no one knows. So too, you 
must be careful so that no one will discover your illicit behavior. 
Having overheard that only one son was his, when that man was 

dying he said to his family: All of my property is left to one son. 


They did not know to which of them he intended to leave his 
property. They came before Rabbi Bena’a for guidance, and he 
said to the sons: Go strike your father’s grave, until he rises and 
reveals to you to which of you he left his property. They all 
went, but that one who was his son did not go. Rabbi Bena’a said 
to them: All of the property belongs to this son who did not go. 
The other brothers were angry. They went and slandered [akhlu 
kuretza]' Rabbi Bena’a in the king’s house. They said: There is 
one man among the Jews who removes money from people 
without witnesses and without any evidence. The king’s guards 
brought Rabbi Bena’a and imprisoned him. 


The wife of Rabbi Benga went and said to the guards: I had one 
servant. They cut off his head, and skinned him and ate his 
flesh, and they fill him with water and give their friends to drink 
from him, and they have not paid me his value nor have they 
rented him. 


They did not know what she was saying to them. They said: Let 
us bring the wise man of the Jews, and let him say what she meant. 
They called Rabbi Bena’a, and he said to them: She spoke to you 
of a water skin [zarnuka].' In other words, she was referring to a 
goat she owned that was slaughtered, its meat eaten, and its skin 
made into a water skin that could be filled with drinking water. They 
said: Since he is so wise, let him sit at the gate where the judges 
congregate and render judgment. 


Rabbi Benga saw that it was written upon the gate [beabbula]:' 
Any judge who is summoned to judgment is not considered a 
judge, as judges must be above reproach. He said to them: If that 
is so, then if a person comes from elsewhere 
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and summons a judge to judgment, has he disqualified the 
judge even if he were later to be exonerated? Rather, it should 
say: Any judge who is summoned to judgment and money is 
lawfully taken from him," i.e., he was ordered to return some- 
one’s property, is not considered a judge. When they heard 
this, they wrote this addendum to the original inscription: But 
the elders of the Jews say that any judge who is summoned 
to judgment and money is lawfully taken from him is not 
considered a judge. 


Rabbi Bena’a also saw that it was written there: At the head of 
all death am I, blood, i.e., people die from an excess of blood; 
at the head of all life am I, wine, i.e., wine is what gives life. He 
said to them: If that is so, in the case of someone who falls 
from a roof and dies, or someone who falls from a palm tree 
and dies, was it blood that killed him? And furthermore, con- 
cerning someone who is on the way to death, can they give 
him a drink of wine and he will live? Rather, this is what 
should be written: At the head of all illness am I, blood; at 
the head ofall healing am I, wine. When they heard this, they 
wrote this addendum to the original inscription: But the elders 
of the Jews say: At the head of all illness am I, blood; at the 
head of all healing am I, wine. In a place where there is no 
wine, herbs are required there as medicines. 


Having related that incident, the Gemara notes that at the 
entrance of Kapotekiyya® it was written: Anpak, anbag," 
antal, which are all names for the same measurement. And 
what is antal? It is the quarter-log® of the Torah. 


With regard to a spout’ protrudin 
MISHNA iom oe : 


from one’s roof gutter draining water 
into another’s property, its owner has no means to establish 
an acquired privilege for its use, but he does have the means 
to establish an acquired privilege" with regard to its place, as 
the Gemara will explain. With regard to a gutter pipe’ that 
traverses the length of the roof, one does have the means to 
establish an acquired privilege for its use. 


tH 


With regard to an Egyptian ladder,” which is small and por- 
table, one has no means to establish an acquired privilege for 
its use. But with regard to a Tyrian ladder, which is large and 
fixed in place, one does have the means to establish an acquired 
privilege for its use. 


NOTES 


And money is lawfully taken from him, etc. — mya ppan 
"931 pa K3: The reasoning behind this is that a judge who 
is found to be liable has unlawfully been in possession of 
another individual's property, and therefore there is a suspi- 
cion that his desire for money will lead him to accept bribes 
(Rashbam). 


Anpak, anbag, etc. — 13) 333% ,P 53x: The Rashbam explains 
that these are different names of measures, and the inscrip- 
tion at the entrance to Cappadocia stated that they are all 
of the same volume, which is identical to the quarter-/og 
measure. Others explain that anpak and anbag were medicinal 
compounds, and the inscription stated that the appropriate 
dosage of these is the measure antal, which is a quarter of a 
log (Rabbeinu Gershom Meor HaGola; Tosafot). 


A spout - avait: The majority of the commentaries explain, in 
accordance with the opinion of the Rashbam, that this refers 
to a spout that is connected to the edge of the roof and can 
be moved from place to place, from which water that drains 
from the roof is deposited at a distance from the house. A 


gutter pipe is shaped like a pipe cut in half lengthwise or a 
flat board and is fixed permanently along the roof and is con- 
nected to the spout. Some say that it was built on an angle 
(Sefer Halttur, citing Rav Se'adya Gaon and Tosafot). The Ra'avad 
explains that the gutter pipe is a vertical pipe that travels down 
the side of a house from the roof until the ground, or slightly 
above the ground. 


Acquired privilege [hazaka] - ptm: There is a disagreemen 
among the early commentaries with regard to the precise 
nature of this hazaka. According to the opinion of the Rash- 
bam as well as the Ritva, the mishna refers to a right tha 
was acquired through three years of use and is accompanied 
by a claim that one either purchased the right or received 
explicit permission to utilize the gutter, window, or ladder 
in this manner. According to the opinion of the geonim and 
others, the mishna is discussing an acquired privilege that was 
established immediately, or, according to some, after thirty 
days, through use in the presence of the other, while the latter 
was silent and did not lodge a protest (see Ramah). 


BACKGROUND 
Kapotekiyya — x*bisp: This refers to the Cappadocia region 
of Asia Minor, where there was an ancient Jewish community 
dating back to the Second Temple period. 


Quarter-log — mya: A unit of liquid measurement. In Hebrew, 
it means literally one-quarter. Unless indicated otherwise, one- 
quarter refers to one-quarter of a log. The /og is a talmudic mea- 
surement of volume equal to six egg-bulks, which is equivalent 
to approximately 346 ml according to the standard method of 
Rabbi Hayyim Na'e for converting talmudic measurements. A 
quarter-log measures approximately 86.5 ml. 

The quarter-log is a standard unit of measurement in many 
halakhic matters. For example, it is the minimum amount of 
wine over which kiddush may be recited, the amount of wine 
for which a nazirite is punished for drinking, and the minimum 
quantity of certain edible liquids for which one is liable for 
violating the prohibition against transferring items from one 
domain to another on Shabbat. A quarter of a log of blood 
from a corpse imparts ritual impurity. 


Spout, gutter pipe - TPT arya: 


Spout and gutter pipe 


LANGUAGE 
Anpak, anbag - 333% ‚paN: The origin of these words is 
unclear. Some say that they are related to the Armenian empak, 
meaning drinking vessel. It appears that anpak and anbag have 
the same root, where anpak is an older form of the word and 
anbag a newer form. 


HALAKHA 

A spout - arya: If one desires to build a pipe that will drain 
water from his roof into another's courtyard, or if one desires to 
install a permanent gutter, the owner of the field can prevent 
him from doing so. If he did not prevent it, the owner of the 
gutter has established an acquired privilege to keep it there. 
The Rema writes that some say that this privilege is established 
only over the course of three years of use (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 8:5; Shulhan Arukh, Hoshen Mishpat 153:6). 


Egyptian ladder - ‘17 oyo: One who leans a small lad- 
der, i.e., one with fewer than ‘four rungs, against his own wall 
in another's courtyard or field, or one who leans it against 
another's wall within his own field (Sma), has not acquired 
the privilege to continue doing so. Therefore, the owner of 
the field may at any time build near the ladder and render 
it useless (see Gra). If the ladder is large, i.e., with more than 
four rungs, its owner has an acquired privilege (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 8:4; Shulhan Arukh, Hoshen Mishpat 
153113). 
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HALAKHA 

Egyptian window - mwan ion: If one builds a small 
window, i.e. one that a person's head cannot fit through, 
facing another's courtyard, the owner of the courtyard may 
build in front of the window. If it is a large window, he may 
not build in front of it. Since the owner of the courtyard did 
not lodge a protest at the time of the window's construc- 
tion, the owner of the window has acquired the privilege 
to use it. Some say that the acquired privilege is in effect 
with regard to a window only if it has a frame (Nimmukei 
Yosef). Beit Yosef, citing the Rashba, states that it depends 
upon the regional custom (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 7:7; Shulhan Arukh, Hoshen Mishpat 1540-1). 


As if he wishes to build beneath it - may maxi oww 
vann: The owner of a field has the right to build beneath 
a spout, and the owner of the gutter pipe may not prevent 
him from doing so. The owner of the field may not insist 
hat the spout be moved or shortened, since the halakha 
is in accordance with the opinion of Rav Yirmeya bar Abba 
and not in accordance with the opinion of Shmuel or Rabbi 
Hanina (Gra, citing Rosh). This applies only if the owner of 
he spout has a reason for not wanting the spout to be 
moved. The Tur comments that if he will not incur any 
oss from the change, he is compelled to acquiesce, to 
avoid conduct characteristic of Sodom, i.e., refusing to 
allow others to benefit, even when that benefit comes 
at no cost (Rambam Sefer Kinyan, Hilkhot Shekhenim 8:5; 
Shulhan Arukh, Hoshen Mishpat 153:8). 
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With regard to an Egyptian window," one has no means to 
establish an acquired privilege for its use; but with regard to a 
Tyrian window, one does have the means to establish an acquired 
privilege for its use. What is the defining feature of an Egyptian 
window? It is any window that is so small that a person’s head 
is not able to fit inside it. Rabbi Yehuda says: If a window has 
a frame, even though a person’s head is not able to fit inside 
it, one does have the means to establish an acquired privilege 
for its use. 


The Gemara asks: What is the meaning of 
GEMARA e 


the mishna’s statement: With regard to a 
spout, its owner has no means to establish an acquired privilege 
for its use, but he does have the means to establish an acquired 
privilege with regard to its place? Rav Yehuda said that Shmuel 
said: This is what it is saying: Concerning a spout, its owner 
has no means to establish an acquired privilege for its use with 
regard to one side," i.e., the owner of the field below has the right 
to move the spout from one place to another on one side of the 
roof, but he does have the means to establish an acquired privi- 
lege concerning its place with regard to two sides, i.e., the owner 
of the field below does not have the right to move it to another 
side of the roof. 


Rabbi Hanina said there is a different explanation: With regard 

to a spout, its owner has no means to establish an acquired privi- 
lege for its size, as ifit was long, the owner of the field below may 
shorten it, but one does have the means to establish an acquired 

privilege with regard to its place, as if the owner of the field 

below comes to remove it entirely, he may not remove it. 


Rav Yirmeya bar Abba said there is a different explanation: With 
regard to a spout, its owner has no means to establish an acquired 
privilege for its use, as if the owner of the field below wishes to 
build" beneath it," he may build, and the owner of the spout 
may not prevent him from doing so; but one does have the means 
to establish an acquired privilege with regard to its place, as if 
the owner of the field below comes to remove it" entirely, he may 
not remove it. 


NOTES 


Window - ion: With regard to a window, some explain that the 
acquired privilege is the right to use it despite the fact that by 
doing so he will have the means to see into his neighbor's prop- 
erty. This is why the size of the window is relevant (Ri Migash). 
Others explain that a large window is somewhat permanent. 


Therefore, the neighbor would protest, as the presence of the 


window could prevent him from building across from it in the 
uture, due to the claim that such a building would block the 
ight from entering the window (see Ri Migash). 


One does not have an acquired privilege for its use with 
regard to one side, etc. — ^3) NN MA TPIN b px: This means 
hat the owner of the field below may move the spout from 
place to place on the side of the house where it is located. He 
may not move it to a different side of the house (Rabbeinu 
Hananel; Rashbam; see Tosafot). Rabbeinu Gershom Meor 
HaGola explains that if the spout is left draining into only one 
side of the field, this indicates that use of the spout is not up to 
he discretion of its owner, and therefore he has no acquired 
privilege. If he periodically moves it from one side to another, 
his indicates that its use is up to his discretion, and he has an 
acquired privilege. 

Some explain that since the position of the spout depends 
upon the angle of the gutter pipe, or of the roof itself, the owner 
of the field cannot tell the owner of the spout to move it to 
another side, as this would require structural changes to the 
house (Sefer Halttur, citing Rav Se’adya Gaon). 


= 


As if he wishes to build, etc. - 151 nib Tyi ow: In other 
words, the owner of the spout does not own the airspace 
beneath the spout, and the owner of the field may do as he 
pleases beneath the spout. 


As if he comes to remove it, etc. — ^3) np x3 DXW: If the 
owner of the field desires to build in a manner that would 
require the removal of the spout, he may not do so. The Ra’avad 
explains that according to the opinion of Rav Yirmeya, the owner 
of the field may not effect any change to the spout, whether 
moving it or shortening it. 

Some early commentaries explain that there is a dispute 
between these three amoraic opinions, and these commen- 
taries disagree with regard to the halakhic ruling. Rabbeinu 
Hananel holds in accordance with the opinion of Rabbi Hanina, 
who was Shmuel's teacher, while the Ra’avad rules in accordance 
with the opinion of Rav Yirmeya, who is the most stringent with 
regard to acquired privilege. By contrast, the Rif holds there is 
no dispute, and each opinion explains a different aspect of the 
acquired privilege. This opinion is indicated in the Rambam’s 
rulings as well. 

It appears the Rambam understood the whole discussion 
differently. In his opinion, the focus of the discussion is not the 
rights of the owner of the field to change the position of the 
spout but the right of the owner of the spout to change its 
position. This will affect the manner in which the water reaches 
the field. The discussion is with regard to the acquired privilege 
that the owner of the field has to use the drainage water. 
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We learned in the mishna: With regard to a gutter pipe, one does 
have the means to establish an acquired privilege for its use. Granted, 
according to the one who says those first two explanations, i.e., 
Shmuel and Rabbi Hanina, it is well. The distinction between the 
halakha with regard to a spout and that of a gutter pipe is clear: Since 
the gutter pipe is fixed in place, there is an acquired privilege, and it 
may not be moved or shortened. 


But according to Rav Yirmeya bar Abba, the one who says that the 
mishna means: If the owner of the field wishes to build beneath it 
he may build, what difference does it make to the owner of the gutter 
pipe if the owner of the field builds beneath it? Why would he have 
the right to prevent it? 


The Gemara answers: Here we are dealing with a gutter pipe that is 
made of stone and is built into the walls of the building, in a case 
where the owner of the gutter pipe said to the owner of the field: It 
is not amenable to me that you build beneath my gutter pipe, as my 
walls will weaken as a result. 


Rav Yehuda says that Shmuel says: With regard to a pipe from which 
water is draining" into another’s courtyard and the owner of the 
roof comes to seal his drainage pipe, the owner of the courtyard can 
prevent him from doing so. As the owner of the field can say to him: 
Just as you have acquired my courtyard for the purpose of throwing 
your water into it, I have also acquired the water of your roof, and 
since I wish to use it, you may not seal the pipe. 


It was stated that there is a dispute with regard to this issue, as Rabbi 
Oshaya says: The owner of the courtyard can prevent the owner of 
the roof from sealing the pipe, while Rabbi Hama, Rabbi Oshaya’s 
father, says: He cannot prevent it. Rabbi Oshaya went and asked 
Rabbi Hama’s father, Rabbi Bisa.’ Rabbi Bisa said to them: He can 
prevent it. Rami bar Hama read the verse about him: “And if a man 
prevail against him that is alone, two shall withstand him; and a 
threefold cord is not quickly broken” (Ecclesiastes 4:12), saying that 
this applies to Rabbi Oshaya, son of Rabbi Hama, son of Rabbi Bisa, 
three generations of Torah scholars in one family who knew one 
another and conversed with each other with regard to matters of 


halakha. 


§ The mishna teaches that with regard to an Egyptian ladder, which 
is small and portable, one has no means to establish an acquired 
privilege for its use. The Gemara asks: What is an Egyptian ladder 
like? The members of the school of Rabbi Yannai say: It is any ladder 
that does not have four rungs. 


The mishna teaches that with regard to an Egyptian window, one has 
no means to establish an acquired privilege for its use. The Gemara 
asks: What is different with regard to an Egyptian ladder, that the 
mishna does not explain what it is, and what is different with regard 
to an Egyptian window, that the mishna does explain what it is? The 
Gemara answers: It was necessary for the mishna to state the defini- 
tion of an Egyptian window according to the unattributed opinion of 
the mishna because it wants to cite the dissenting opinion of Rabbi 
Yehuda in the latter clause. 


A pipe from which water is draining - 0% nbpan ivy: With 
regard to a pipe from which water from one individual's roof is 
draining into another's courtyard, if the owner of the pipe wished 
to seal it, the owner of the field may prevent him from doing 
so, since just as the owner of the pipe has an acquired privilege 


HALAKHA 


to drain the water, so does the owner of the courtyard have an 
acquired privilege to the water that is drained. This is in accor- 
dance with the opinion of Rabbi Bisa and his grandson Rabbi 
Oshaya (Rambam Sefer Kinyan, Hilkhot Shekhenim 8:5; Shulhan 
Arukh, Hoshen Mishpat 153:6). 


PERSONALITIES 
Rabbi Bisa — x237: Other than what is quoted in this 
Gemara, little is known of Rabbi Bisa, who lived during 
the last generation of tanna‘im. Some early commentar- 


ies say that he was one of the Sages in the academy of 
Rabbi Yehuda HaNasi. 
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NOTES 

Lower than four cubits, etc. — 13) nia yaw mond: 
There is a dispute among the early commentaries with 
regard to the explanation of this passage. According to 
Rabbeinu Hananel, the Rashbam, Rabbi Avraham Av Beit 
Din, and the Ra’avad, the passage refers exclusively to a 
Tyrian window, which enables one to see out of it with 
ease due to its large size. Therefore, its addition disturbs 
the neighbors if it is lower than four cubits from the 
ground. The neighbor may therefore protest its con- 
struction at the outset. As such, if it was constructed, it 
may be assumed that it was built with the neighbor's 
permission. 

By contrast, the Ri Migash, Rabbeinu Tam, the Ramah, 
and Rabbeinu Yona explain that this refers to any win- 
dow, even an Egyptian window, which, despite its smaller 
size, still enables one to see out of it. Therefore, its owner 
can claim an acquired privilege with regard to its use. 
According to this opinion, an acquired privilege may be 
established with regard to a Tyrian window even if it is 
situated at a height above four cubits. 


Conduct characteristic of Sodom - Dip nna: A window 
built more than four cubits from the ground is higher than 
a person's height, and one cannot see into a neighbor's 
courtyard from it. Therefore, the neighbor's attempt to 
prevent its construction is considered to be conduct char- 
acteristic of Sodom, as he prevents others from deriving 
benefit even when he suffers no loss. 


BACKGROUND 
Bench - Kyww: 


Relief of woman sitting on a folding stool, second century BCE 
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With regard to windows, Rabbi Zeira says: If one built a large 
window at a height that is lower than four cubits" from the ground, 
he has the means to establish an acquired privilege for its use, and 
therefore, his neighbor can protest the initial construction of the 
window. If one built a large window at a height that is above four 
cubits from the ground, he has no means to establish an acquired 
privilege for its use, and therefore his neighbor cannot protest its 
construction. And Rabbi Ile’a says: Even if it is built at a height that 
is above four cubits" from the ground, he has no means to establish 
an acquired privilege for its use, but nevertheless, his neighbor can 
protest its construction. 


The Gemara asks: Shall we say that they disagree with regard to 
whether there is coercion concerning conduct characteristic of 
Sodom?" Perhaps their dispute is with regard to a circumstance 
where one will not suffer any loss while another gains some benefit, 
and the former desires to prevent the latter from gaining the benefit, 
if the former is coerced into not being evil without reason and 
consequently allows the latter to derive the benefit, counter to the 
behavior of the residents of Sodom. One Sage, Rabbi Zeira, holds 
that there is coercion, and therefore the neighbor who does not 
suffer any damage from a high window cannot protest, and one Sage, 
Rabbi Ile’a, holds that there is no coercion. 


The Gemara rejects this: No, everyone agrees that there is coercion 
concerning conduct characteristic of Sodom, and it is different 
here, as according to the opinion of Rabbi Ile’a this is not conduct 
characteristic of Sodom, as the neighbor can say to the one who 
constructed the window: There are times when you place a bench? 
beneath yourself, and you stand and see into my home. Therefore, 
I can protest. The Gemara relates that there was a certain individual 
who came before Rabbi Ami and presented this precise scenario. 
Rabbi Ami sent him before Rabbi Abba bar Memel to ask for a 
ruling. Rabbi Abba bar Memel said to him: Act in accordance with 
the opinion of Rabbi Ile’a. 


Since the mishna cited a dispute with regard to the conditions under 
which an owner has acquired the privilege to use a window, the 
Gemara teaches that Shmuel says: And if a window was built for 
the purpose of enabling light to enter a dark room, then the owner 
of the window has the means to establish an acquired privilege 
for its use, whatever size it is," not only if it is a large window. 
And if the neighbor did not protest its construction, he cannot 
subsequently force the owner of the window to seal it. 


M I S H N A With regard to a projection emerging from 


the wall of one’s house, overhanging a court- 
yard, one has the means to establish an acquired privilege for its 
use if it protrudes at least as far as a handbreadth," 


HALAKHA 
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Even above four cubits — niax yI% nwa yoy: If one built 
a window that faces another's courtyard, even if the window is 
small (Rabbeinu Tam) and his intention was to use it for whatever 
purpose, even to allow air into the house, he has not established 
an acquired right to use the window, even if it is built more than 
four cubits above the ground. The owner of the courtyard can 
prevent its construction, claiming that there is damage caused 
by sight, since the owner of the window can stand on a chair 
or ladder and see into his property. This is in accordance with 
the opinion of Rabbi lle’a and Rabbi Abba bar Memel (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 7:5, 7; Shulhan Arukh, Hoshen 
Mishpat 154:6, 10). 


And for light... whatever size it is - xi7w bs yon mix: If 
one built a window for the purpose of enabling light to enter his 
house, he has established an acquired right to use the window, 
even if it is very small, as long as the neighbor does not object. 


The Rema, citing the Rashba, writes that the determination as to 
whether a window was built to enable light to enter his house 
is dependent upon the discretion of the judges (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 7:7; Shulhan Arukh, Hoshen Mishpat 
15410). 


A projection. ..as far as a handbreadth — nav “Y yy: If one 
built a projection the width of at least one handbreadth that 
protrudes into the airspace of another's courtyard, he has estab- 
lished an acquired right to use of the projection (see Sma), and 
the owner of the courtyard may not build a structure that renders 
the projection useless. If the projection does not measure one 
handbreadth, its owner has not established an acquired right to 
its use, and the owner of the courtyard may build there, even if 
it renders the projection useless (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 8:2; Shulhan Arukh, Hoshen Mishpat 153:3). 
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and the owner of the courtyard can protest its construction. If it 
protrudes less than a handbreadth, the owner of the house has no 
means to establish an acquired privilege for its use, and the owner 
of the courtyard cannot protest its construction. 


G E M ARA Rabbi Asi says that Rabbi Mani says, and 
some say that Rabbi Ya’akov says that 
Rabbi Mani says: If one established an acquired privilege with 
regard to a projection of a handbreadth, he has established an 
acquired privilege with regard to four handbreadths. The Gemara 
asks: What is he saying? Abaye said that this is what he is saying: 
If one established an acquired privilege with regard to a projec- 
tion that measures one handbreadth wide by four handbreadths 
long," he has established an acquired privilege with regard to 
extending the projection to a width of four handbreadths. 


The mishna teaches that if the projection protrudes less than a 
handbreadth the owner of the house has no means to establish an 
acquired privilege for its use, and the owner of the courtyard 
cannot protest. Rav Huna says: They taught only that the owner 
of the roof cannot protest the actions of the owner of the court- 
yard, i.e., he may not demand that the owner of the courtyard 
refrain from construction that interferes with the former's use of 
the projection. But the owner of the courtyard" can protest the 
actions of the owner of the roof, and demand that the latter not 
build a projection of any size, even less than a handbreadth. He can 
also demand that the owner of the roof not use an existing projec- 
tion, since it leads to damage caused by sight. And Rav Yehuda 
says: Even the owner of the courtyard cannot protest the actions 
of the owner of the roof. 


The Gemara suggests: Shall we say that they disagree with regard 
to damage caused by sight? As one Sage, Rav Huna, holds that it 
is considered to be damage, and therefore the owner of the court- 
yard can protest, since the owner of the roof has the means to see 
into the other’s courtyard when using this projection, and one Sage, 
Rav Yehuda, holds that it is not considered to be damage. 


The Gemara rejects this: No, everyone agrees that damage caused 
by sight is considered to be damage. And Rav Yehuda holds it is 
different here, as the owner of the roof can say to the owner of the 
courtyard: The projection is not suitable for use, since it is too 
small for me to stand upon and look into the courtyard. For what 
purpose is it suitable? To hang items on it, and nothing more. I 
will turn my face away and hang items on it without looking into 
your courtyard. 


And the other amora, Rav Huna, holds that the owner of the court- 
` yard can say to the owner of the roof: There may be times when 
you are frightened" due to the height of the projection, and you 
will look into my courtyard while using it. 


HALAKHA 


Established an acquired privilege one handbreadth wide 
by four handbreadths long - yas Jwna nay ani pnt: 
f the owner of a roof added a projection that protrudes i into 
another's courtyard to a depth of one handbreadth and a width 
of four handbreadths, or four handbreadths deep and one 
handbreadth wide (Tur), and the owner of the courtyard did 
not protest, the owner of the roof has an acquired privilege to 
he area of the projection and may extend the projection to 
our by four. If the width of the projection is greater than fou 
handbreadths, he may still extend it to a depth of only fou 
handbreadths (Rema, citing Tur and Rif). Additionally, due 


5 


O 


his acquired privilege to the area of the projection, the owner 
of the roof may prevent the owner of the courtyard from build- 
ing beneath the projection, unless the latter leaves a space of 
ten handbreadths beneath it (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 8:3; Shulhan Arukh, Hoshen Mishpat 153:4). 


But the owner of the courtyard - %7 bya bax: The owner of 
a courtyard can prevent the owner ofa wall from. building a pro- 
jection that protrudes into the property of the former. This is in 

accordance with the opinion of Rav Huna (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 8:1; Shulhan Arukh, Hoshen Mishpat 153:1). 


NOTES 


Established an acquired privilege one handbreadth wide 
by four handbreadths long - yak Jwna nay anh pnt: 

The Rashbam and others explain that the length refers to 
the distance that the projection extends into the airspace 
of the courtyard, while the width refers to the distance that 
it extends along the wall. According to this explanation, the 
meaning of the Gemara is as follows: The fact that the owner 
of the courtyard has granted the owner of the projection the 
acquired privilege to allow his projection to protrude four 
handbreadths into the courtyard indicates that he has given 
him the right to utilize a significant area of the courtyard, i.e., 
an area of four by four. 

Rabbeinu Gershom Meor HaGola explains these terms 
in a different manner: If the owner of the projection has 
an acquired privilege to use a projection that protrudes 
one handbreadth into the airspace of the courtyard, and it 
runs a length of four handbreadths along the wall, he may 
extend the projection of one handbreadth wide along the 
ull length of the wall. This appears to be the understanding 
in the Jerusalem Talmud as well, although the language 
here is unclear. Some commentaries reject this understand- 
ing entirely, asking why there should be a right to extend 
he projection at all. They explain that the meaning of the 
Gemara is that the owner of the projection can prevent the 
owner of the courtyard from building within four hand- 
breadths in any direction of the projection (Rif; Ritva). See 
he Ramah for another explanation. 


There May be times when you are frightened — part 
ae owner of the roof can look into the yard at any time, 
and if caught, has the excuse that he turned to look because 
he was frightened (Rashbam). 
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HALAKHA 


A person may not open his windows into a courtyard 
belonging to partners — ayn vision DIX nna x 
paMw7: It is prohibited for one to open a window into 
another's courtyard. Similarly, it is prohibited for him 
to open a window into a courtyard that he owns with 
others without the approval of the other partners. If 
he did open a window and the other partners protest, 
he must seal it. This is in accordance with the opinion 
of Rabbi Hiyya that will be cited at the end of the daf 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 5:6; Shulhan 
Arukh, Hoshen Mishpat 154:3). 


Purchased a house in another courtyard - ma no 
Dank wna: If one resident of a courtyard purchases a 
house in an adjacent courtyard, he may not open an 
entrance from it into the co-owned courtyard. Addi- 
ionally, if one built a loft above his house he may not 
open an entrance from it into the courtyard. According 
o a responsum of the Rif, while he may not open an 
entrance from the new structure into the courtyard, he 
may open an entrance from it into his own house, on 
he condition that he close off the entrance from the 
new house into the adjacent courtyard. Some hold that 
itis prohibited for him to open an entrance even into his 
existing house (Rambam Sefer Kinyan, Hilkhot Shekhenim 
5:8; Shulhan Arukh, Hoshen Mishpat154:1, and in the com- 
ment of Rema). 
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MI S HNA? person may not open his windows, Ley 


build an opening in a wall to use as a window, 
into a courtyard belonging to partners," i.e., a courtyard in which 
he is a partner. If he purchased a house in another, adjacent 
courtyard, he may not open the house into a courtyard belonging 
to partners. Ifhe built a loft" on top of his house, he may not open 
it into a courtyard belonging to partners. Rather, if he desired to 
build a loft, he may build a room within his house, or he may build 
a loft on top of his house, and open it into his house, not directly 
into the courtyard. 


C E M ARA With regard to the mishna’s ruling that one 


may not open a window into a courtyard 
that he co-owns, the Gemara asks: Why did the mishna specifically 
render it prohibited for one to open a window into a courtyard 
belonging to partners? One may not open a window into another’s 
courtyard either, as it will lead to damage caused by sight. 


The Gemara replies that the mishna is speaking utilizing the style of: 
It is not necessary, as follows: It is not necessary to say that it is not 
permitted for one to open a window into another’s courtyard, where 
he is certainly not allowed to look; but where one wants to open a 
window into a courtyard belonging to partners, where the owner 
of the window can say to the other partner: Ultimately, since you 
need to conceal yourself from me and conduct yourself modestly in 
the courtyard where I too am a partner and have the right to be 
present, why does it bother you if I open a window into there? There- 
fore, the mishna teaches us that the partner may say to him: Until 
now I needed to conceal myself from you only when we were both 
in the courtyard. Now I will need to conceal myself from you even 
in the house," as you can see into my house from your window. 


The Sages taught in a baraita: There was an incident involving a 
person who opened his windows" into a courtyard belonging to 
partners and came before Rabbi Yishmael bar Rabbi Yosei, who 
said to him: You have established an acquired privilege, my son; 
you have established an acquired privilege, and you may not be 
prevented from using the windows. And he came before Rabbi 
Hiyya, who said to him: You toiled and opened the windows; you 
must toil and seal them, as the partners have the right to prevent you 
from using these windows. 


Rav Nahman said: 


Purchased a house in another courtyard - %03 ma mpd 
Dan: The Rashbam and the Ra’avad explain that this means if 
the new house is adjacent to a courtyard belonging to partners, 
the owner of the house may not open an entrance from his 
house into the courtyard. The Rid and Rabbeinu Yona note 
that it would be superfluous for the mishna to state this ruling: 
As the following mishna teaches that one may not add an 
entrance to a house that already opens into this courtyard, 
all the more so one may not open an entrance to a house 
hat does not open into the courtyard at all. They explain that 
he mishna means that one may not create an opening that 
will allow people to pass from the new house that is not in 
he courtyard into his old house that is in the courtyard, since 
despite the fact that he is not adding an entrance into the 
courtyard, he is still adding residents, and thereby increasing 
raffic in the courtyard. 


Built a loft, etc. - 151 aby maa: According to the Rashbam, 
his halakha is similar to the previous one: Although the loft 
is built above a house that is in the courtyard, the owner may 
not construct an entrance from it into the courtyard. Other early 
commentaries explain that the mishna means this loft may 
not open into the house, since this would add to the number 
of residents in the courtyard. The Ra‘avad explains, as does the 
Meiri, that this halakha is a continuation of the previous one: 
One who purchased a house in another courtyard and added 
a loft to it may not build an entrance from it into the courtyard 
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belonging to partners, since this might lead residents of one 
courtyard to walk into the other courtyard. Although one could 
not walk directly through the house into the courtyard belong- 
ing to partners, and it is highly inconvenient to climb up to the 
loft and then descend to the other courtyard, one may still not 
open this entrance. 


Now | will need to conceal myself from you even in the 
house — JPA YYYY KIYI MI MII oy mwa: The Rashbam 
offers two explanations of the meaning of this phrase. Accord- 
ing to the first explanation it means: | must conceal myself 
even when | am in my house. In other words, the neighbor's 
complaint is that previously he could be seen only if he was in 
the courtyard. Even if the owner of the window stood in his 
doorway, he still could not see into the neighbor's house, since, 
as the mishna (60a) teaches, one may not build an entrance 
opposite another entrance. Now this window enables its owner 
o see into his neighbor's home. 

According to the second explanation it means: Even when 
you are in your house, | will be required to conceal myself in 
he courtyard. That is, until now the neighbor had to conduct 
himself modestly only when both parties were in the courtyard. 
ow that a window has been built, he does not know when 
its owner will look through it and he must therefore conduct 
himself modestly even when the neighbor is in his house. Rab- 
beinu Gershom Meor HaGola and Josafot also interpret the 
phrase in accordance with this second explanation. 


Who opened his windows, etc. - 11 win nnsw:The meaning 
of this baraita depends on the fundamental dispute between 
the early commentaries with regard to the nature of the right 
that is discussed: Is this an acquired privilege that takes effect 
as soon as the window is used in the presence of the neighbors 
without their protest, indicating that they have allowed him to 
continue this use, or is it, like the standard case of presumptive 
ownership, established after a period of three years of use, and 
based upon a claim that the right was sold or given? It appears 
hat in the opinion of the Rashbam and other commentaries, 
Rabbi Yishmael bar Rabbi Yosei and Rabbi Hiyya disagree over 
his very point. According to the opinion of Rabbi Yishmael, the 
acquired privilege is established immediately, while according 
o Rabbi Hiyya it is established after three years. 

Other commentaries, particularly those who hold that an 
acquired privilege to utilize property does not need to be estab- 
ished over three years, note that in this case the neighbors did 
not immediately object to the construction of the window and 
Rabbi Hiyya did not inquire as to how many years the window 
ad been used. Based on this, the Rif rules that one has no 
acquired privilege in a case where there is damage caused by 
sight, as the neighbors may protest this damage at any time, 
even after many years (see Rashba and Ramah). 
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And to seal," i.e., if one sealed another’s window in his presence, 
there is an acquired privilege established immediately" to keep the 
window sealed, as it is not common behavior for a person to have 
his source of light sealed in his presence and remain silent. The 
fact that he did not immediately protest indicates that the one who 
sealed the window had the legal right to do so unilaterally, or that the 
owner of the window agreed. 


§ The mishna teaches that if one purchased a house in another, 
adjacent courtyard, he may not open the house into a courtyard 
belonging to partners. The Gemara explains: What is the reason for 
this? Because by adding residents to the courtyard it increases their 
traffic, and the residents of the courtyard do not wish to be disturbed 
by additional people passing through. 


The Gemara questions this. But say the last clause of the mishna: 
Rather, if he desired to build a loft, he may build a room within his 
house, or he may build a loft above his house, and have it open into 
his house, not directly into the courtyard. But ifhe does so, isn’t there 
still a concern that it increases the traffic? Rav Huna said as an 
explanation: What does the mishna mean when it says that he may 
build a room?" It means that he may divide an existing room in two. 
And what is the loft to which the mishna is referring? It is an internal 
story created by dividing an existing space into two stories. 


A ” 
MI S H N A person may not open an entrance opposite 


another entrance" or a window opposite 
another window toward a courtyard belonging to partners, so as 
to ensure that the residents will enjoy a measure of privacy. If there 
was a small entrance" he may not enlarge it. If there was one entrance 
he may not fashion it into two. But one may open an entrance 
opposite another entrance or a window opposite another window 
toward the public domain. Similarly, if there was a small entrance 
he may enlarge it, and if there was one entrance he may fashion it 


into two. 
GEMA The Gemara asks: From where are these 
matters, i.e., that one may not open an en- 
trance opposite another entrance, or a window opposite another 
window, derived? Rabbi Yohanan says that the verse states: “And 
Balaam lifted up his eyes, and he saw Israel dwelling tribe by tribe; 
and the spirit of God came upon him” (Numbers 24:2). The Gemara 
explains: What was it that Balaam saw that so inspired him? He saw 
that the entrances of their tents were not aligned with each other, 
ensuring that each family enjoyed a measure of privacy. And he said: 
If this is the case, these people are worthy of having the Divine 
Presence rest on them. 


HALAKHA 


NOTES 


And to seal - Dimphy: This refers to a case where a 
neighbor sealed an existing window, even one that had 
been in use for three years, whether by dismantling the 
frame or by building some obstruction (Rashbam). 


There is an acquired privilege established imme- 
diately - APIN n7 andy): That is, the neighbors have 
an acquired privilege to keep this window sealed 
(Rashbam). The Ramah notes that this applies only if 
the window was sealed in the presence of its owner. 
Otherwise, it must be ascertained that the window has 
been sealed for a three-year period. 

There is a dispute among the early commentaries as 
to whether the acquired privilege to have the window 
stay sealed must be accompanied by a claim, e.g., that 
the right to have the window was sold. According to a 
responsum of the Rashba, this acquired privilege does 
not take effect unless it is accompanied by a claim. 


What does it mean that he may build a room, etc. - 
ADINA: It is prohibited for him to add a room, but 
it is permitted for him to subdivide an existing room, 
even if this results in more people moving into the 
house (Rashbam). Similarly, Rabbeinu Gershom Meor 
HaGola explains that since he did not build an addition 
onto the building to enable more people to move in, 
it is analogous to a case where the family of a home- 
owner grows, and therefore the other residents of the 
courtyard cannot protest. According to these explana- 
tions, it follows that one cannot add to the building 
at all. See also Rabbeinu Yona, citing Rabbi Avraham 
Av Beit Din. 

The Ramah writes, as does Rabbeinu Yona, that these 
subdivisions are permitted because they are meant for 
storage, not residence. According to their opinion, if 
the original room is large enough to accommodate 
residents it is prohibited to divide the room. Others, cit- 
ing the Rif, write that the primary consideration is that 
the new room or loft will have no dedicated entrance. 
This indicates that it was not intended to be residential, 
as one does not want the new residents to constantly 
walk through his home (Ramban; Rashba, citing Rif; 
Rambam; Ran). 

The Meiri, citing the Ra'avad, writes that this refers 
toa house that opens into an adjacent courtyard. Since 
he is making a division within the house, there is no 
cause for concern that residents of that courtyard will 
pass through the house into the other courtyard. He 
adds that while there is a general assumption that resi- 
dents are particular not to have increased traffic in their 
courtyard, there are instances when they actually desire 
it. Therefore, judges must rule based on the specific 
circumstances of each case. 


And to seal there is an acquired privilege established 
immediately — npm yI anbyd pin: If one had an acquired 
privilege to use a window and another individual built in 
front of the window or next to it, or closed off the window 
entirely, and the owner of the window did not protest, the 
latter may not appeal to have the structure removed or the 
window reopened. The Rema, citing the Rashba, writes that 
if the owner of the window has proof of ownership, such 
as a document, the one who sealed the window must 
present a claim justifying his action, e.g., that the window 
had been sold to him, or that its owner had relinquished 
ownership, and then the sealing of the window is proof of 
the claim. 

If the owner of the window has no proof beyond his 
acquired privilege, the one who sealed it is not required to 
present a claim, as he can claim that the acquired privilege 
was established mistakenly. If the owner of the window sealed 
it himself, he has not waived his rights unless he dismantles its 


frame (Rambam Sefer Kinyan, Hilkhot Shekhenim 7:7; Shulhan 
Arukh, Hoshen Mishpat 154:12). 


What does it mean that he may build a room, etc. - Ym xn 
"131: It is permitted for one to build a second story or add a room 
to his house when they open into the house; all the more so 
may he divide one room into two or build a loft within the 
house, in accordance with the opinion of Rav Huna (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 5:8; Shulhan Arukh, Hoshen 
Mishpat 154:). 


An entrance opposite another entrance — nnd 7335 nna: 
It is prohibited for one partner in a courtyard to open an 
entrance facing another entrance, or a window facing another 
window. Rather, the entrance or window should be opened 
some distance to the side. With regard to a house facing the 
public domain, since passersby can see into the windows and 
entrances, it is permitted for one to open an entrance opposite 
another entrance or a window opposite another window, as 


long as it is not higher than four cubits from the ground. Never- 
theless, one should not build the entrance to a store opposite 

the entrance to or window of a private house, since while other 
people in the public domain merely pass by, a storekeeper sits 

at the entrance to the store and can look into the house, which 

constitutes constant damage (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 5:6; Shulhan Arukh, Hoshen Mishpat 154:3). 


If there was a small entrance, etc. — 3) jip my: If the house 
of one resident of a courtyard has a small entrance or window 
opening onto the courtyard, he may not enlarge it. Similarly, 
if it has one entrance or window opening onto the courtyard, 
he may not divide the entrance or window into two. If it has a 
small entrance or window that opens into the public domain, 
he may enlarge them, and if it had one wide entrance to the 
public domain that he wished to divide into two, he may do so 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 5:10-11; Shulhan Arukh, 
Hoshen Mishpat 154:4). 
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NOTES 
| can conceal myself from you with one entrance — 
TPA VYY KYY KMD TMA: He could conceal 
himself when the entrance was closed or when he 
was not opposite the entrance. When there are two 
entrances, one of which generally remains open, 
he can be seen from different angles (Rashbam). 


The courtyard retains its presumptive status — 
Anaga it ya: A claim is advanced on behalf of 
the purchaser that it can be assumed that the prior 
owner drew back into his property by moving his 
wall, and these projections were built legally. 


HALAKHA 

One may not form an empty space -n pwy pre: 
One may not create an empty space by digging a 
pit and the like beneath the public domain, even 
if it was covered with a strong enough covering 
for a loaded wagon to travel over it, in accordance 
with the opinion of the first tanna. The Rema writes 
that the Rashba holds that nowadays it is customary 
to form empty spaces by digging, since everyone 
allows it and the digger assumes responsibility for 
any future damage that may result. It is permitted 
to dig a pit for public use under the public domain 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:23; 
Shulhan Arukh, Hoshen Mishpat 4171). 


One may not extend projections — pr px*xin py: 
One may not extend projections or balconies into 
the public domain, unless they are higher than a 
camel and its rider and do not block the light or 
interfere with people in the public domain. If one 
desires to construct projections that do not conform 
to these specifications, he must draw back into his 
property by moving his wall, and then he may build 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:24; 
Shulhan Arukh, Hoshen Mishpat 417:2). 


Purchased a courtyard, etc. — ^3) 3% np: One 
who purchased a courtyard that had projections 
or balconies protruding from its outer wall has an 
acquired privilege to maintain them (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 13:25; Shulhan Arukh, 
Hoshen Mishpat 417:3). 


LANGUAGE 
Balcony [gezuztra] — Kwa: From the Greek 
é€wortpa, exostra, meaning a balcony that protrudes 
from a building. 


PERSONALITIES 

Rabbi Ami - 7x 931: A third-generation Eretz Yisrael 
amora, Rabbi Ami, also known as Rabbi Ami bar 
Natan, was a priest and a close friend of Rabbi Asi. 
They studied with the greatest Sages of Eretz Yisrael 
and were outstanding disciples of Rabbi Yohanan. 
Rabbi Ami also studied with Rabbi Yohanan’s pre- 
eminent students. In the Jerusalem Talmud he is 
usually called Rabbi Immi. 
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The mishna teaches that if there was a small entrance he may not 
enlarge it. Rami bar Hama thought to say this means that if the 
entrance was the width of four cubits, one may not fashion it to 
the width of eight cubits, as he would then be allowed to take eight 
corresponding cubits in the courtyard. The halakha is that one is 
entitled to utilize the area of the courtyard up to a depth of four 
cubits along the width of the opening. But if the entrance was the 
width of two cubits and one wishes to fashion it to the width of 
four cubits, one may well do so, as in any event he already had the 
right to use an area of four cubits by four cubits in front of the 
entrance. Rava said to him: This is not so, as his neighbor can say 
to him: I can conceal myself from you with there being a small 
entrance, but I cannot conceal myself from you with there being 
a large entrance. 


The mishna teaches that if there was one entrance he may not 
fashion it into two. In this case as well, Rami bar Hama thought 
to say that this means if the entrance was the width of four cubits 
he may not make it into two openings, each the width of two 
cubits, as he would then be allowed to take eight corresponding 
cubits in the courtyard, four for each entrance. But if it was the 
width of eight cubits and he wishes to make it into two openings, 
each the width of four cubits, he may well do so, as in any event he 
already had the right to use an area of eight cubits by four cubits in 
front of his entrance. Rava said to him: This is not so, as his neigh- 
bor can say to him: I can conceal myself from you with there being 
one entrance," but I cannot conceal myself from you with there 
being two entrances. 


The mishna teaches: But one may open an entrance opposite 
another entrance or a window opposite another window toward 
the public domain. Why is this so? Because he can say to the one 
who wishes to protest: Ultimately, you must conceal yourself 
from the people of the public domain. Since you cannot stop 
them from passing by and therefore cannot engage in behavior that 
requires privacy with your entrance open, it is of no consequence 
to you if I open an entrance as well. 


One may not form an empty space" be- 
MISHNA fris ee ee 


neath the public domain by digging pits, 
ditches, or caves. Rabbi Eliezer deems it permitted for one to do 
so, provided that he places a covering strong enough that a wagon 
laden with stones would be able to tread on it without breaking it, 
therefore ensuring that the empty space will not cause any damage 
to those in the public domain. One may not extend projections" 
or balconies [ugzuztraot]' into the public domain. Rather, if he 
desired to build one he may draw back into his property by moving 
his wall, and extend the projection to the end of his property line. 
If one purchased a courtyard" in which there are projections and 
balconies extending into the public domain, this courtyard retains 
its presumptive status," i.e., the owner has the acquired privilege 
of their use, and the court does not demand their removal. 


G E M ARA The Gemara asks: Rabbi Eliezer’s opinion 


that if the covering of the space is strong 
enough to support a wagon laden with stones then it is permitted 
to dig out the empty space, is eminently reasonable; but what do 
the Rabbis hold? The Gemara answers: There are times when the 
cover erodes over time, and he is not aware, thereby potentially 
causing damage to those in the public domain. 


The mishna teaches that one may not extend projections or bal- 
conies into the public domain. The Gemara relates: Rabbi Ami? 
had a projection that protruded into an alleyway, and a certain 
man also had a projection that protruded into the public domain, 
and the general public was preventing the man from leaving it 
there, as it interfered with traffic. He came before Rabbi Ami, who 
said to him: Go sever your projection. 
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The man said to him: But the Master also has a similar projection. 
Rabbi Ami said to him: It is different, as mine protrudes into an 
alleyway, where a limited number of people live, and the resi- 
dents of the alleyway waive their right to protest to me. Yours 
protrudes into the public domain, which does not belong to any 
specific individuals. Who can waive their right to protest to you? 


The Gemara relates: Rabbi Yannai’ had a tree that was leaning 
into the public domain. There was a certain man who also had 
a tree that was leaning into the public domain, and the general 
public was preventing him from leaving it there, insisting he cut 
it down, as required by the mishna (27b). He came before Rabbi 
Yannai, who said to him: 


Go now, and come tomorrow. At night, Rabbi Yannai sent and 
had someone cut down that tree that belonged to him. 


The next day, that man came before Rabbi Yannai, who said to 
him: Go, cut down your tree. The man said to him: But the 
Master also has a tree that leans into the public domain. Rabbi 
Yannai said to him: Go and see: If mine is cut down, then cut 
yours down. If mine is not cut down, you do not have to cut 
yours down, either. 


The Gemara asks: At the outset what did Rabbi Yannai hold, and 

ultimately, what did he hold? The Gemara replies: At the outset, 
he held that the general public is amenable to having the tree 

there, as they sit in its shade. Once he saw that they were pre- 
venting someone else who owned a tree from keeping his, he 

understood that it was only out of respect that they did not object 
to his tree being there. He therefore sent someone to cut it down. 
The Gemara asks: But why did he tell the man to return the next 
day? Let him say to him: Go cut down your tree, and then I will 

cut mine down. The Gemara answers: Because of the statement 
of Reish Lakish, who said: The verse states: “Gather yourselves 

together and gather [hitkosheshu vakoshu]” (Zephaniah 2:1), 
and this can be explained homiletically to mean: Adorn [keshot] 

yourself and afterward adorn others, i.e., act properly before 

requiring others to do so. 


§ The mishna teaches that one may not extend projections or 
balconies into the public domain. Rather, if he desired to build 
one he may draw back into his property by moving his wall, and 
extend the projection to the end of his property line. A dilemma 
was raised before the Sages: If one drew back into his property 
but did not extend the projection at that time, what is the halakha 
concerning whether he may return and extend it at a later date? 
Rabbi Yohanan says: If one drew back into his property, he may 
extend" it even later, and Reish Lakish says: If one drew back 
into his property but did not build the projection at that time, he 
may not extend it later. 


The Gemara presents an alternative version of the dispute: Rabbi 
Ya’akov said to Rabbi Yirmeya bar Tahlifa: I will explain the 
matter to you. To later extend a projection, everyone agrees that 
he may extend it, since he is adding within his own property. 
Where they disagree is with regard to whether he may return 
the walls to their prior place. And with regard to this disagree- 
ment the opposite was stated: Rabbi Yohanan says he may not 
return the walls to their prior place, and Reish Lakish says he 
may return them. 


PERSONALITIES 

Rabbi Yannai — 3° *39: Rabbi Yannai, who was a stu- 
dent of Rabbi Yehuda HaNasi, was a member of the 
first generation of amora’im in Eretz Yisrael. He lived in 
Akabara in the Upper Galilee, where he established a 
school and taught Torah. Rabbi Hiyya, with whom Rabbi 
Yannai studied, and whose son married Rabbi Yannai’s 
daughter, predicted that he would become the leader 
of the Jewish community in Eretz Yisrael. According to 
the Gemara, Rabbi Yannai was a very wealthy man who 
owned four hundred vineyards. His students include 
Rabbi Yohanan and Reish Lakish, both of whom quote 
his statements throughout the Talmud. 


HALAKHA 


If one drew back into his property he may extend - 
xn Dua: If one drew back into his property in order 
to build projections or balconies but the construction 
was delayed, he may build them at any time that he 
wishes. He may not rebuild the wall in the place where 
it had previously stood if the public uses that area as a 
thoroughfare. This is in accordance with the opinion of 
Rabbi Yohanan and Rabbi Ya'akov (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 13:24; Shulhan Arukh, Hoshen Mish- 
pat 417:2). 
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HALAKHA 
If the wall fell he may return and build it - mia yin mbps 
FADİK: If one purchased a courtyard that contained projec- 
tions and balconies and they fell, he may rebuild them, in 
accordance with the opinion of Rav Huna (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 13:25; Shulhan Arukh, Hoshen 
Mishpat 417:3). 


One may not plaster, etc. — 3) Dia py: At the time of 
the destruction of the Temple, the Sages of that genera- 
tion decreed that one should not completely decorate or 
beautify a house. Therefore, he may not plaster or paint a 
house unless he leaves an unfinished area of one square 
cubit facing the entrance. If he purchased a house that was 
already plastered, it may be maintained as is and he need 
not peel off the plaster (Rambam Sefer Zemanim, Hilkhot 
Ta'anit 5:12; Shulhan Arukh, Orah Hayyim 560:1). 


LANGUAGE 
Paint [mefayyehin] — jmp: The Rashbam and other 
commentaries explain that this refers to creating colorful 
images. While this word derives from the Hebrew word 
for soot, piah, it is possible that it was used to refer to 
pigment of any color that when mixed with water would 
create paint or dye. In some versions of the Gemara, the 
word used is mefayetin, which derives from the Hebrew 
word pua, madder, a plant whose pigment is used in the 
creation of paint or dye. 


White cement [terakesid] - "IW: Apparently from a 
combination of the Hebrew word for plaster, sid, with the 
Greek prefix tpaybe, trakhus, which means coarse, hard, 
or rough. White cement is therefore coarse or hardened 
plaster. 


NOTES = —WW¥—__——_- 
Purchased a courtyard that was plastered — 3%% mpd 
nD: It is possible to say that the courtyard was plas- 
tered before the destruction of the Temple, when it was 
permitted to do so, or that the courtyard was previously 
owned by a gentile (Josafot). 


BACKGROUND 


First fruits — oD: The obligation to bring first fruits to 
the Temple is stated in the Torah (Deuteronomy 261-11) 
and is discussed in great detail in tractate Bikkurim, in both 
the Mishna and the Jerusalem Talmud. This mitzva involves 
the bringing of a small amount of first fruits, one-sixtieth 
of the harvest. The first fruits must be brought from the 
seven types of fruit for which Eretz Yisrael is praised, all the 
way to the Temple in Jerusalem. A large, festive ceremony 
accompanied the procession of the first fruits to the city. 
The owner of the fruit would bring his basket up to the altar, 
where he would wave it and recite the prayers of praise 
and thanksgiving that appear in the Torah. At this stage of 
the ritual, the status of the first fruits becomes like that of 
teruma, and the fruits belong to the priest. 


Water libation — oa 0): During the festival of Sukkot, 
in addition to the other special offerings sacrificed in the 
Temple, a water libation was poured over the altar. This liba- 
tion is not mentioned explicitly in the Torah, as its source is 
an oral tradition transmitted to Moses at Sinai. The water 
libation was accompanied by great festivity and ceremony, 
from the time that the water was drawn from the Siloam 
pool until it was poured over the altar. The water libation 
was offered on all seven days of Sukkot, including Shabbat, 
even though it was not permitted to draw water for this 
offering on Shabbat. 
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Rabbi Ya'akov explains their reasoning: Rabbi Yohanan says that 
he may not return the walls to their prior place because of the 
statement of Rav Yehuda, as Rav Yehuda says: With regard to 
a path that the public has established as a public thoroughfare, 
it is prohibited to ruin it, i.e., to prevent people from using it. 
Once the public has become accustomed to using the place where 
his wall had stood, he may not repossess that space. And Reish 
Lakish says that he may return the walls to their prior place, 
because that matter applies in a case where there is no space, i.e., 
if he were to move back the wall there would be no space for the 
public to walk, but here there is space, since they can still walk 
through the public domain. 


The mishna teaches that if one purchased a courtyard in which 
there are projections and balconies extending into the public 
domain, this courtyard retains its presumptive status, allowing 
the owner to use the projections. Rav Huna says: If the wall of 
the courtyard fell, he may return and build it" as it was, including 
the projections or balconies. 


The Gemara raises an objection based on that which is taught 
in a baraita (Tosefta 9:17): One may not plaster," and one may 
not tile, and one may not paint [mefayyehin]' images in the 
present, as a sign of mourning for the destruction of the Temple. 
But if one purchased a courtyard that was plastered," tiled, or 
painted with images, this courtyard retains its presumptive 
status, and it is assumed that it was done in a permitted manner. 
If it then fell, he may not return and build it in its previous form. 
This indicates that one may not rebuild a building in a manner that 
is prohibited, even if there was an acquired privilege to maintain 
it in that manner. 


The Gemara answers: A case of forbidden matters is different, i.e., 
in the case of the baraita, he may not rebuild it because it is pro- 
hibited for him to do so. In this mishna, the issue is encroachment 
upon the rights of others, and once he had an acquired privilege 
to use the projections or balconies, he maintains that right. 


§ With regard to the ruling of the above-quoted baraita, the Sages 
taught (Tosefta, Sota 15:9): A person may not plaster his house 
with plaster, but ifhe mixed sand or straw into the plaster, which 
dulls its luster, it is permitted. Rabbi Yehuda says: If he mixed 
sand into it, it is white cement [terakesid],' which is of a higher 
quality than standard plaster, and it is prohibited, but ifhe mixed 
in straw, it is permitted. 


§ Having mentioned the prohibition against plastering, which 
is a sign of mourning over the destruction of the Temple, the 
Gemara discusses related matters. The Sages taught in a baraita 
(Tosefta, Sota 15:11): When the Temple was destroyed a second 
time, there was an increase in the number of ascetics among the 
Jews, whose practice was to not eat meat and to not drink wine. 
Rabbi Yehoshua joined them to discuss their practice. He said 
to them: My children, for what reason do you not eat meat and 
do you not drink wine? They said to him: Shall we eat meat, 
from which offerings are sacrificed upon the altar, and now the 
altar has ceased to exist? Shall we drink wine, which is poured 
as a libation upon the altar, and now the altar has ceased to exist? 


Rabbi Yehoshua said to them: If so, we will not eat bread either, 
since the meal-offerings that were offered upon the altar have 
ceased. They replied: You are correct. Itis possible to subsist with 
produce. He said to them: We will not eat produce either, since 
the bringing of the first fruits’ have ceased. They replied: You are 
correct. We will no longer eat the produce of the seven species 
from which the first fruits were brought, as it is possible to subsist 
with other produce. He said to them: If so, we will not drink 
water, since the water libation® has ceased. They were silent, as 
they realized that they could not survive without water. 


NDW oad wie mia na 179 WX 
123W - WOK KC PY b3 ies 
MONTY are TTA 
vary by TPN PIA PRY - Ware 
Tiny phi BY 31/2 ON Kox 
DN DOY MNAI D037; 

hp "aT DYIP ON nN) 


Te DTS TD DRZI WAN TD NPN 
yi 137 ja WHD PDA ima 
TAX by TAN ADP IVAX 271193) 

NDA TA KIDI IVY 


PUAT IE D DI VY 
KDI ITAN PROTON DYN 127 
KIDY NPJ 


NPN, PWIND TOR TYY 
I OX NI OK bY IST 
TIWN ON” ONIY YTY Na 
nw) patn YD NIWA ‘cher 

Raby) aab 


37 vas NY wes by” NA 
DUN ONIY M7 TDN MPS? 
naa KDT var xa 375 OK 
ow)” agw pron pipaa anh 
nnn %3 ab nnd tiny had 


Tait- owe by Sarna bay 
MAE” Maw AVA AYN 
an abv» ny 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Rabbi Yehoshua said to them: My children, come, and I will tell 
you how we should act. To not mourn at all is impossible, as the 
decree was already issued and the Temple has been destroyed. But 
to mourn excessively as you are doing is also impossible, as the 
Sages do not issue a decree upon the public unless a majority of 
the public is able to abide by it, as it is written: “You are cursed 
with the curse, yet you rob Me, even this whole nation” (Malachi 
3:9), indicating that the prophet rebukes the people for neglecting 
observances only if they were accepted by the whole nation. 


Rabbi Yehoshua continues: Rather, this is what the Sages said: A 
person may plaster his house with plaster, but he must leave over 
a small amount in it without plaster to remember the destruction 
of the Temple. The Gemara interjects: And how much is a small 
amount? Rav Yosef said: One cubit by one cubit. Rav Hisda said: 
This should be opposite the entrance, so that it is visible to all. 


Rabbi Yehoshua continues: The Sages said that a person may pre- 
pare all that he needs for a meal, but he must leave out a small 
item" to remember the destruction of the Temple. The Gemara 
interjects: What is this small item? Rav Pappa said: Something 
akin to small, fried fish." 


Rabbi Yehoshua continues: The Sages said that a woman may 
engage in all of her cosmetic treatments,” but she must leave out 
a small matter to remember the destruction of the Temple. The 
Gemara interjects: What is this small matter? Rav said: She does 
not remove hair from the place on the temple from which women 
would remove hair. The source for these practices is a verse, as it is 
stated: “If I forget you, Jerusalem, let my right hand forget its 
cunning. Let my tongue cleave to the roof of my mouth, if I 
remember you not; if I set not Jerusalem above my highest joy’ 
(Psalms 137:5-6). 


> 


The Gemara asks: What is the meaning of: Above my highest 
[rosh ] joy? Rav Yitzhak says: This is referring to the burnt ashes" 
that are customarily placed on the head [rosh] of bridegrooms at 
the time of their wedding celebrations, to remember the destruc- 
tion of the Temple. Rav Pappa said to Abaye: Where are they 
placed? Abaye replied: On the place where phylacteries are placed, 
as it is stated: “To appoint to them that mourn in Zion, to give 
to them a garland in place of ashes” (Isaiah 61:3). Since phylacter- 
ies are referred to as a garland (see Ezekiel 24:17), it may be inferred 
from this verse that the ashes were placed in the same place as the 
phylacteries. 


The baraita continues: And anyone who mourns" for the destruc- 
tion of Jerusalem will merit and see its joy, as it is stated: “Rejoice 
with Jerusalem, and be glad with her, all that love her; rejoice for 
joy with her, all that mourn for her” (Isaiah 66:10). 


HALAKHA 


But must leave out a small item - bya 337 WW: IN com- 
memoration of the destruction of the Temple, it was instituted 
that when one prepares a meal including guests he should 
leave out a small item, and allow that place on the table to 
remain without the appropriate dish (Rambam Sefer Zemanim, 
Hilkhot Ta'anit 5:13; Shulhan Arukh, Orah Hayyim 560:2). 


A woman may engage in all of her cosmetic treatments, 
etc. — I) PWN bs TR MBI: In commemoration of the 
destruction of the Temple, a woman who engages in cosmetic 
treatments should not treat some small area (Rambam Sefer 
Zemanim, Hilkhot Ta'anit 5:13; Shulhan Arukh, Orah Hayyim 
560:2). 


Burnt ashes — mop 39%: At a wedding, the bridegroom places 
burnt ashes on his head in the place where phylacteries are 
worn, in commemoration of the destruction of the Temple. For 
the same reason, along with other mourning practices a glass 
is broken at the wedding ceremony (Rambam Sefer Zemanim, 
Hilkhot Ta‘anit 5:13; Shulhan Arukh, Even HaEzer 65:3, and in the 
comment of Rema). 


And anyone who mourns — -baxma boy: Anyone who mourns 
over the destruction of Jerusalem will merit to see its joy, but 
one who eats and drinks on the Ninth of Av will not merit to 
see its joy (Shulhan Arukh, Orah Hayyim 554:25). 


NOTES 
Small fried fish - x39777 xDD: The wording of the Shulhan 
Arukh when quoting this halakha indicates that the Gemara 
means: Even a type of food that is not very significant, and 
one need not eliminate specifically a significant food from 
his meal. The Meiri writes that the eliminated dish must be 
one whose absence is noteworthy. 
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HALAKHA 


Do not issue a decree upon the public unless, etc. - px 
13) Nast by ma puia: When the court desires to insti- 
tute an ordinance or issue a decree, it must first consider 
whether the majority of the community can abide by it, as 
the Sages do not issue a decree upon the public unless 
a majority of the public can abide by it (Rambam Sefer 
Shofetim, Hilkhot Mamrim 2:5). 


BACKGROUND 


That the wicked kingdom spread - myway moon mMowaw: 

This refers to the persecution of the Jewish people by 
the Roman emperor Hadrian in the aftermath of the Bar 
Kokheva revolt. During the years of the persecution, the 
emperor issued decrees with the aim of causing the Jews to 
violate their religion. Rabbi Yishmael ben Elisha was a young 
child at the time of the destruction of the Second Temple, 
and in his lifetime witnessed the destruction of the Temple, 
the defeat of Bar Kokheva, and the destruction of Beitar. 


The first week of a son - jañ 14: The majority of the 
commentaries explain that this refers to circumcision, 
which takes place on the eighth day, i.e., one week, after 
he birth of a son. Some explain that it refers to a festive 
meal that was held at the end of the seventh day after 
he birth, which is similar to the contemporary custom 
o hold a vigil with a meal and Torah study on the night 
before a child's circumcision. 


The salvation of a firstborn son — 137 yw»: This refers 
o the mitzva to redeem a firstborn son, which is men- 
ioned in several places in the Torah (Exodus 13:2, Numbers 
3:11-13, 3:44-51). Following the plague of the firstborn, the 
Torah proclaims that a woman's firstborn son is holy to 
God. The boy's father must therefore redeem the son from 
a priest for a fixed sum of five coins. One whose father is 
a Levite or a priest, or one whose mother is the daughter 
of a Levite or a priest, is not subject to this mitzva. One 
who is born by cesarean section or after his mother had 
suffered a miscarriage is also not subject to this mitzva. 


NOTES 
To the salvation of a firstborn son — }a7 yaw: Some 
commentaries explain that this refers to the redemption 
of the firstborn, while others explain that it refers to a cele- 
bration held on the day of the baby’s birth (Arukh), similar 
to the contemporary custom to hold a small celebration on 
the first Shabbat after the birth. 


And it will turn out that the descendants of Abraham 
our forefather will cease - 792 way omar bw iyt Kyan: 
Tosafot ask: Even if fulfilling the mitzva of circumcision is not 
possible, how can Rabbi Yishmael ben Elisha advocate the 
nullification of the mitzva by Torah law to procreate? Some 
explain that this is based on the fact that the Sages have 
the authority to nullify a mitzva by Torah law by instructing 
people to be passive (Torat Hayyim). Tosafot answer that 
it is possible to tell people to have only one son and one 
daughter, which fulfills the mitzva by Torah law but would 
eventually lead to a dwindling of the population. 
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It is taught in a baraita ( Tosefta, Sota 15:10) that Rabbi Yishmael 
ben Elisha said: From the day that the Temple was destroyed, 
by right, we should decree upon ourselves not to eat meat 
and not to drink wine, but the Sages do not issue a decree 
upon the public unless" a majority of the public is able to 
abide by it. 


And from the day that the wicked kingdom, i.e., Rome, 
spread,’ who decree evil and harsh decrees upon us, and 
nullify Torah study and the performance of mitzvot for us, and 
do not allow us to enter the celebration of the first week of a 
son,’ i.e., circumcision, and some say: To enter the celebration 
of the salvation of a firstborn son;*" by right we should each 
decree upon ourselves not to marry a woman and not to 
produce offspring, and it will turn out that the descendants 
of Abraham our forefather will cease" to exist on their own, 
rather than being forced into a situation where there are sons 
who are not circumcised. 


But concerning a situation such as this, the following principle 
is applied: Leave the Jews alone and do not impose decrees by 
which they cannot abide. It is better that they be unwitting 
sinners, who do not know that what they are doing is improper 
considering the circumstances, and not be intentional wrong- 
doers, who marry and procreate despite knowing that they 
should not. 
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This chapter dealt both with establishing the presumption of ownership by means 
of profiting from a property and the act of acquisition of real estate, clarifying many 
details of the pertinent halakhot. It clarified that in and of itself, working on and 
profiting from a property, thereby establishing the presumption of ownership, does 
not render one an owner, but rather can be used to prove ownership in a case where 
one is not expected to retain other evidence such as documentation. For this reason, 
possession that is not accompanied by a claim as to how one became the owner is 


disregarded. 


The presumption of ownership is established by means of profiting from a property 
in the normal manner, as an owner would. Absent this, the lack of protest on the part 
of the prior owner is inconclusive. In addition, there must be no special relationship 
between the possessor and the prior owner of the property that would serve to 
explain the prior owner’s failure to protest. Examples of such relationships include 
sharecropping arrangements and various familial bonds. 


The requisite duration for presumptive ownership varies according to the type of 
property. Many types of fields require a standard three-year period. Orchards require 
harvesting the fruit three times. Movable property is generally considered as belong- 
ing to whoever is in possession of it at any given time, with the exception of livestock 
and slaves, as they can move from place to place of their own volition. 


In order to challenge the ownership of one in possession of his property, one must 
present in court proof of prior ownership. If he is unable to do so, for example due 
to constraints of distance, he may lodge a protest in the presence of two witnesses. 
The owner is required to lodge a protest during each three-year period in order to 
prevent the possessor from establishing the presumption of ownership. If the owner 
is able to demonstrate that there were extenuating circumstances preventing him 
from knowing that another was in possession of his property, a protest may be lodged 
even after three years have passed. 


One can also establish an acquired privilege with respect to usage rights of the 
property of another. These acquired privileges can be established in a much briefer 
period of time. 


The means by which one can acquire real estate through an act of acquisition was 
also clarified in this chapter. An act of acquisition is accomplished by causing a 
change in the property, for example, by improving it or by altering its boundaries 
and entrances. Using the property without transforming it is not considered to be 
an act of acquisition. 


In the process of clarifying these central issues, the question of how a court should 
rule in a case of uncertainty was also touched upon. Various means of resolving 
uncertainty were mentioned, among them assignation of the burden of proof, judicial 
discretion, and various forms of compromise. 


Summary of 
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This chapter discusses the interpretation of sales agreements and contracts relating 
to various types of landed properties. 


When a buyer and seller draw up a detailed agreement defining all the particulars 
of a transaction, it is clear what exactly is being sold and what is not. Since this is a 
monetary matter, the parties are entitled to introduce stipulations and conditions 
as they wish. 


The chapter examines sales that are formulated in general terms, and it discusses how 
to interpret the wording of general sales agreements for the sale of different types 
of real estate. 


As the Gemara phrases it, the central question is as follows: When one sells property, 
does he sell it generously or sparingly? In other words, should a sales agreement be 
interpreted in a way that expands the rights of the buyer or in a manner that restricts 
them as much as possible? This issue gives rise to secondary questions, e.g., whether 
there is a difference with regard to this matter in the case ofa sale and in the case of 
a gift, and whether land that was consecrated using general wording is treated in yet 
another manner. 


Many questions arise with regard to the details of these issues. Some of the ques- 
tions relate to the limits of what is being sold. When one sells a house, does the sale 
include rooms that open into the house? When one sells a field but fails to define its 
boundaries in their entirety, what is included in the sale? What rights, if any, does the 
buyer have to the land underneath the property he purchases or the airspace above it? 


Another topic of discussion relates to the items found in the property being sold. 
When one sells a house, are all or only some of its accompaniments included in the 
sale? Does the sale include the furniture and other items located in the house at that 
time? With regard to the sale of buildings that serve a particular purpose, such as an 
olive press or a bathhouse, which accompaniments are considered an integral part of 
the building and are therefore included in the sale, and which are not? Does the sale 
of a courtyard include all of the houses and the accompaniments in that courtyard? 
With regard to the sale of a field or a vineyard, does the sale include the utensils and 
equipment needed to cultivate it? Does sucha sale also include any buildings or trees 
located in the field or vineyard? 


This chapter’s primary concern is the detailed clarification of these issues. 


Introduction to 
Perek IV 
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Nor has he sold the room - TIN nN xy: Even if it is accessible 
only from inside the house, it is still considered a separate entity. 
According to Rabbeinu Gershom, this room is not used as full- 
ime living quarters, but only for storage or sleeping. Other early 
commentaries understand that, unlike a gallery, this room is no 
structurally part of the house; rather, it stands on its own behind 


he house (Rabbeinu Yona; Ritva). 


When it has a parapet - mpya b ww: This is so because a roof 


M I S H N A One who sells a house without specifying 


what is included in the sale has not sold the 
gallery," an extension built above or alongside the main building, 
and this is so even if the gallery is attached to the house and opens 
into it. Nor has he sold the room" behind the house, even if it 
is accessible only from inside the house. He has also not sold the 
roof" when it has a parapet" ten handbreadths high, as such a 
roof is considered a separate entity and is therefore not included 
in the sale of the house. Rabbi Yehuda says: If the parapet has 
the form of a doorway," that is, if it consists of two upright posts 
with a beam crossing over them, then even if the parapet is not ten 
handbreadths high, the roof is not sold together with the house, 
unless it is specifically included in the sale. 


G E M A RA What isa gallery? Here in Babylonia they 


interpreted this as referring to an attic 
[apta]."" Rav Yosef said: It means a windowed structure [bidka 
halila]" attached to the main building. The Gemara notes that 
according to the one who says that an attic is not sold together 
with a house, all the more so is a windowed structure attached 
to the house not sold together with a house, as it is certainly con- 
sidered a separate entity and not part of the main building. But 
according to the one who says that a gallery is a windowed struc- 
ture attached to the house, it is only such a structure that is not 
included in the sale of the house, but an attic is sold together 
with a house. 


Rav Yosef taught: A small structure attached to a building 
has three names in the Bible: Gallery [yatzia], side chamber 
[tzela], and cell [ta]. Such a structure is called a gallery, as it is 
written: “The bottommost gallery [hayyatzia] was five cubits 
wide” (1 Kings 6:6). Itis also called a side chamber, as it is written: 
“And the side chambers [vehatzelaot] were one over another, 
thirty-three times” (Ezekiel 41:6). Additionally, it is called a cell, 
as it is written: “And the cell [vehata] was one reed long, and 
one reed wide; and the space between the cells was five cubits” 
(Ezekiel 40:7). And if you wish, say instead that it can be seen 
that a small structure attached to a building is called a cell from 
here, as was taught in the mishna (Middot 4:7): The wall of the 
Sanctuary was six cubits wide, and the cell [vehata] in back of it 
was six cubits wide, and the wall of the cell was five cubits wide. 


NOTES 


ordinary room that is especially tall (Rabbeinu Hananel, citing 
one of the geonim; Rabbeinu Gershom). Some suggest that 
it means a small structure built upon projections inside the 
house or over the entrance to the house (Ri Migash). The Rif 
and others interpret it as an upper story built on the roof, which 
can be accessed only via the house. Rabbeinu Barukh explains 
that it is a low structure inside the house, while the Rashbam 
describes it as a low structure built outside, adjacent to the wall 
of the house. 


a 
a 


hat has a parapet is put to use, and it is therefore considered 


separate entity. Additionally, since the roof is surrounded by 


significant parapet, it is deemed a significant place in itself. 
The Ritva understands that, according to the Jerusalem Talmud, 
he reference here is to a roof that is covered and enclosed by 
partitions. 


If the parapet has the form of a doorway - nna nys b woy 
: The Ramah interprets this as a roof with a parapet on three of 
its sides, and a doorway on its fourth side. 


An attic - xn5x%: Most commentaries interpret this word to 
mean some sort of attic, based, among other indications, upon 
its use above (60a). Others explain that it is referring to an 


Windowed structure [bidka halila] - abn xpta: The Rif inter- 
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ront of the house. The Rashbam also interprets i 
ure alongside the house, but adds that it has many windows. 


s this as a room built within the outer wall of the house. 
re were structures with walls that were fashioned of two 
itions (see Middot 4:3-7), so that a small room could be con- 
ed between the inner and outer partition. He also suggests 
it is a structure built around its outer wall. Rabbeinu Barukh 
cribes it as a room protruding from the house's external wall. 
ilarly, Rabbeinu Gershom explains it as a corridor built in 
as a low struc- 


h of these explanations assumes a different meaning for 
word halila. 


HALAKHA 

One who sells a house without specifying what is 
included in the sale has not sold the gallery — nx 13127 
wy? 30 x mat: One who sells a house has not sold the 
gallery built around the house if it is more than four cubits 
wide, even if it is accessible only via the house (Sma). But 
if it is less than four cubits wide it is part of the house and 
is included in the sale, even if it is not accessible via the 
house (Rema, citing Tur). This is in accordance with Rav 
Yosef's interpretation of a gallery and the opinion of Mar 
Zutra. Similarly, an attic that is built on top of a house and 
opens into it, even if it measures four cubits, is part of the 
house (Rambam Sefer Kinyan, Hilkhot Mekhira 25:1; Shulhan 
Arukh, Hoshen Mishpat 214:1). 


Nor has he sold the room — Yima nx xy: One who sells 
a house has not sold the room behind it, even if it is acces- 
sible only via the house (Kesef Mishne, citing Rashbam). 
The Rosh and Ramban say that if it is less than four cubits 
wide it is part of the house (Rambam Sefer Kinyan, Hilkhot 
Mekhira 25:2; Shulhan Arukh, Hoshen Mishpat 214:2). 


Also not the roof — 3371 nx xd): When one sells a house, 
if the roof is four cubits wide and it has a parapet ten 
handbreadths high, he has not sold the roof (Rambam 
Sefer Kinyan, Hilkhot Mekhira 25:2; Shulhan Arukh, Hoshen 
Mishpat 214:2). 


LANGUAGE 


Attic [apta] - KDX: The source of this word is unclear. 
Some trace it to the Greek word tog, hupsos, meaning 
high or uppermost. This supports the explanation offered 
by several commentaries that apta means attic. Others 
maintain that it is an Aramaic word derived from the Assyr- 
ian phrase: Beit ipti, meaning: A room attached to a house. 
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NOTES 


When it has an area of at least four by four cubits — 113 
ning yax: The Rashbam explains, as does the Jerusalem 
Talmud, that since the gallery is a significant place of four 
by four cubits, the seller does not include it in the sale of his 
house. According to the Rambam, four cubits in width suf- 
fices to make the place significant. In the Jerusalem Talmud, 
Rabbi Hiyya bar Abba states that the gallery must be covered 
and enclosed with partitions (see Ritva). The Ramban holds 
hat the same is true for a room that is behind the house, but 
he Rashba disputes this. 


Gallery — »»x%: The Rashbam understands that people use 
a gallery in a manner similar to the way they use a house. 
This is true even if it is a windowed structure, as it is used 
as a place to rest (Nimmukei Yosef). This is not the case with 
regard to a room behind the house, which is used solely 
or storage. Other early commentaries understand that a 
gallery is structurally part of the house and does not stand 
on its own separate land, whereas a room behind the house 
is built as a separate structure on its own land (Rabbeinu 
Barukh; Rabbeinu Yona). 


BACKGROUND 
Cistern [dut] - nyt: This word appears in ancient Aramaic, 
Arabic, and in other sources in the form of hadut. It refers 
to a place built for gathering water or produce. A pit and 
a cistern serve the same purpose, but a pit is dug into the 
ground or rock, whereas a cistern is a stone structure built 
above the ground. 
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§ Relating to the mishna’s statement that a gallery is not included 
in the sale of a house, Mar Zutra said: And that is the halakha only 
when the gallery has an area of at least four by four cubits." 


Ravina said to Mar Zutra: According to your opinion, that you 
say a gallery is not excluded from the sale of a house unless it is at 
least four by four cubits in size, there is a difficulty. As if that is so, 
then with regard to the exclusion ofa pit or a cistern from the sale 
of a house, about which we learned in a mishna (64a): One who 
sells a house has sold neither the pit nor the cistern,’ even if he 
writes for the buyer in the bill of sale that he is selling him the depth 
and the height of the house; so too, should we say that only if they 
have an area of at least four by four cubits, yes, they are excluded 
from the sale of the house, but if not, no, they are not excluded? 
This is difficult, as a pit is not four cubits wide, and consequently, it 
would never be excluded. 


Mar Zutra responded: How can these cases be compared? There, 
in that mishna, this, the excavations, have a discrete use, to store 
water, and they cannot possibly be used as living quarters, and that, 
the house, has a discrete use, to serve as living quarters, and so they 
are considered separate entities even if the excavation is not four 
cubits wide. But here, in the case of a gallery, both this, the gallery, 
and that, the house, have the same use, and so if the gallery is at 
least four by four cubits it is deemed significant and considered a 
separate entity, but if it is not four by four cubits, it is not deemed 
significant in its own right, but simply another part of the house. 


The mishna teaches that one who sells a house without specifying 
what is included in the sale has not sold the gallery, nor has he sold 
the room behind the house, even if it is accessible only from it. The 
Gemara asks: Now that the mishna taught that a gallery" is not sold 
along with the house, is it necessary to teach that a room behind 
the house is not included in such a sale? 


No, this ruling is necessary to teach that the room behind the house 
is excluded from the sale of the house even if the seller delineated" 
the boundaries of the house for the buyer in the bill of sale by list- 
ing places outside’ the room, e.g., noting the houses that border the 
property being sold. Even though this might suggest that the room 
is included in the sale, the mishna teaches that it is not. 


HALAKHA 


Even if the seller delineated — fie wnt 33 by aX: One who 
sells a house has not sold the room behind the house even if 
he delineated the boundaries of the house in the bill of sale by 
listing places that are outside the room, and even if he wrote: 
And | have not withheld anything for myself in this sale (Tur), as 


Delineated the boundaries for him outside - ya mb wa 
1X: This means that the seller describes the boundaries 
of the house he is selling by noting the houses or courtyards 
upon which it borders. This account encompasses the entire 
external structure of the house, including the room that is 


NOTES 


a room is not called a house. Some (Nimmukei Yosef) maintain 
that if he wrote: And | have not withheld anything for myself in 
this sale, the room is included in the sale (Rambam Sefer Kinyan, 
Hilkhot Mekhira 25:2; Shulhan Arukh, Hoshen Mishpat 214:2, and 
in the comment of Rema). 


located behind the house. Nevertheless, since the room is dis- 
tinguished from the house in the way that it is used (Rashbam), 
or with regard to the land upon which it stands, it is assumed 
that the seller did not mean to include it in the sale, but simply 
delineated the boundaries in a broad manner. 
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This is in accordance with the opinion of Rav Nahman, as Rav 
Nahman says that Rabba bar Avuh says: With regard to one 
who sells a residence to another in a large building [bira]\" 
containing several residences, even if he delineates for him the 
external boundaries of the large building, he did not sell him 
the entire building, but rather he enlarged upon the boundaries 
for him." That is, the seller did not mean to delineate the precise 
borders of what he was selling; rather, he delineated the boundar- 
ies in a broad manner, giving the general location of the specific 
residence subject to the transaction. 


With regard to Rav Nahman’s statement, the Gemara inquires: 
What are the circumstances of the case? If we say that this is 
referring to a place where they call a residence a residence, and 
a building a building, and they always differentiate between the 
two terms, it is obvious that he did not intend to sell him the entire 
building but merely enlarged upon the boundaries for him, as 
he sold him a residence and did not sell him a large building. 
Rather, explain that this is referring to a place where they also call 
a building a residence. But in that case, why not say that the seller 
sold him the entire building, since he delineated the external 
boundaries of the large building? 


The Gemara answers: No, Rav Nahman’s ruling is necessary in a 
place where most of the people calla residence a residence, and 
a building they call a building, but there are also some people 
who call a building a residence. Lest you say that since the seller 
delineated the building’s external boundaries, this indicates that 
he meant to sell him the entire building, Rav Nahman teaches us 
that this is not so. As, if the seller intended to sell him the entire 
building, he would have written in the bill of sale: And I have not 
withheld anything for myself in this sale, but if he did not write 
this clause, conclude from it that the seller withheld something 
for himself and did not mean to sell everything located within the 
delineated boundaries. 


And ina similar fashion, Rav Nahman says that Rabba bar Avuh 
says: With regard to one who sells a field to another in a large 
expanse of fields," even if he delineates for him the external 
boundaries of the large expanse of fields he did not sell him the 
entire expanse of fields; rather, he enlarged upon the boundaries 
for him. That is, the seller did not mean to delineate the precise 
borders of what was being sold; rather, he delineated the boundar- 
ies in a broad manner, giving the general location of the particular 
field he was selling. 


The Gemara inquires: What are the circumstances of the case? 
If we say that this is referring to a place where they call a field a 
field, and an expanse of fields an expanse of fields, and always 
differentiate between the two terms, it is obvious the he did not 
intend to sell him the entire expanse of fields, as he sold him a field 
and did not sell him an expanse of fields. Rather, explain that 
this is referring to a place where they also call an expanse of 
fields a field. But in that case, why not say that the seller sold 
him the entire expanse of fields, since he delineated the external 
boundaries of the expanse of fields? 


The Gemara answers: No, Rav Nahman’s ruling is necessary in a 
place where there are some people who call a field a field, and 
an expanse of fields they call an expanse of fields, but there are 
also some people who call an expanse of fields a field. Lest you 
say that since the seller delineated the expanse’s external boundar- 
ies, this indicates that he meant to sell him the entire expanse, Rav 
Nahman teaches us that this is not so. As, if the seller intended to 
sell him the entire expanse, he would have written for him in the 
bill of sale: And I have not withheld anything for myself in this 
sale, but since he did not write this clause for him, conclude from 
it that the seller withheld something for himself and did not mean 
to sell everything located within the delineated boundaries. 
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NOTES 


Large building - mits mya: The Rashbam explains that this 
large building is a central structure, like a grand entrance 
hall, which leads to the various residences that open from 
it. Rabbeinu Gershom describes it as a large structure, such 
as a building containing many different residences (see 6b). 
Rabbeinu Barukh writes that the reference here is to a large 
building or palace that contains various units, e.g., store- 
rooms, washrooms, and the like. 


Has enlarged upon the boundaries for him - 2m7 Daya 
b: Recording a property's boundaries in a deed of sale can 
be understood in two ways. It can be understood as a record 
of the precise boundaries of the property being sold. This 
is particularly important when there is no clear boundary 
between the property being sold and the adjacent prop- 
erty. Alternatively, it can be understood as a sort of address, 
through which the identity of the property can be estab- 
lished. When understood in this manner, the address might 
not be defined in a precise manner; rather, the property 
is identified as being located within a general area. This is 
somewhat similar to noting a street name and building 
number in our time, without recording the precise apart- 
ment. Rav Nahman established the criteria for determining 
in which sense the boundaries of a property are being delin- 
eated. When the seller inserts the clause: | have not withheld 
anything for myself in this sale, he is recording the precise 
boundaries of the property, but when he omits this clause, 
he is simply giving an address-type definition of the property, 
without specifying its exact boundaries. 


HALAKHA 


One who sells a residence to another in a large building - 
min maa ivanb ma 237: One who sells a residence 

in a large building, even if he delineates for the buyer the 

external boundaries of the large building, and even if some 

of the people in that place refer to a large building as a resi- 
dence, has, nevertheless, sold only the residence. The large 

building referred to here is one used not for living quarters, 
but only to access the smaller houses attached to it, and the 

seller stood in one of those houses and said to the buyer: | 

am selling you this residence (Tur). Had the seller intended 

o sell the entire building, he would have written in the bill 

of sale: | have not withheld anything for myself in this sale. 
f most of the people in that place use the term residence 

or the entire building, the seller acquires the entire building 

(Sma). If no one in that place uses the term residence for a 

building, the buyer acquires only the residence in any case. 
The Rema adds that in a place where everyone uses the 

erm residence for the entire building, and reference to an 

individual residence must be made in an explicit manner, 
he seller acquires the entire building even if its external 

boundaries were not delineated (Rambam Sefer Kinyan, 
Hilkhot Mekhira 21:17; Shulhan Arukh, Hoshen Mishpat 214:7). 


One who sells a field to another in a large expanse of 
fields - abin aypaa tanh mw rin: If one owned an 
expanse of fields, each field having defined boundaries, and 
the owner stood in one field and said to another: | am selling 
you a field (Sma), he has sold him only that field. This is so 
even if he delineated the boundaries of the entire expanse 
of fields, and there are some people who use the term field 
for the entire expanse. If most of the people in that area use 
the term field for the entire expanse of fields, or if the seller 
explicitly writes: | have not withheld anything for myself 
in this sale, the buyer acquires the entire expanse of fields 
(Sma). According to the Rema, he also acquires the entire 
expanse if the fields have no boundaries differentiating 
between them (Rambam Sefer Kinyan, Hilkhot Mekhira 21:17; 
Shulhan Arukh, Hoshen Mishpat 218:22). 


LANGUAGE 
Building [bira] - a: This word has a parallel in Assyrian 
meaning fortress. In biblical and rabbinic Hebrew, it has 
several interconnected meanings. Here the word means 
large building. 
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HALAKHA 


One who sells... must write for him — 23137 {12 NI 
mh am) TE =: One who sells land to another 
must write for him in the bill of sale: | have not withheld 
anything for myself in this sale, in order to preclude 
claims that are liable to arise in the future (Rambam 
Sefer Kinyan, Hilkhot Mekhira 24:14; Shulhan Arukh, 
Hoshen Mishpat 216:2). 


| am selling you land of the house of Hiyya — yx 
P KIN KYT 137: If one says to another: | am selling 
you the field of the house of Hiyya, and he owns two 
fields called by that name, he has sold him only the 
less valuable of the two (Rambam Sefer Kinyan, Hilkhot 
Mekhira 21:20; Shulhan Arukh, Hoshen Mishpat 218:23). 


And if he said to him, | am selling you fields without 
specifying — KAND KIYIN ab ‘Wa INI: If one says to 
another: | am selling you fields, he has sold him only 
two fields, since the minimum number of fields tha 
justify use of the plural is two. If he said: | am selling 
you all of my fields, he has sold him all of his fields, bu 
not his gardens and orchards. If he said: | am selling 
you all of my land, he has sold him his gardens and 
orchards as well (Tur, citing Rabbeinu Yona). Similarly, i 
he said: | am selling you my property, he has sold him 
his gardens and orchards as well, but not his houses or 
Canaanite slaves. But if he said: | am selling you all o 
my property, he has sold him all of his property, even 
houses, Canaanite slaves, and movable property known 
to be his, including the phylacteries on his head. The Tur 
writes, citing Rabbeinu Yona, that if he said: | am selling 
you my property, without the word all, everything is 
included in the sale. But if he said: | am selling you so- 
and-so's property, even if he includes the word all, the 
movable property is not included, because movable 
property is not identified by the owner's name (Ram- 
bam Sefer Kinyan, Hilkhot Mekhira 21:18; Shulhan Arukh, 
Hoshen Mishpat 218:24, and in the comment of Rema). 


NOTES 


He said to him he was selling him one plot of land - 
mb AN NTN: In this case the buyer receives only one 

plot of land, and if the two plots are not equal in quality 
and value, he receives the less valuable of the two, in 

accordance with the principle that he who holds the 

document is at a disadvantage (Rashbam). 


Landed property [zihara] - x1": The Rashbam 
explains the word zihara as a general term for all 
landed property. The Ramah understands that this word 
is referring to any land that yields produce, including 
grains that are sown each year and fruit that grows 
on trees. In a similar fashion, the Meiri explains that 
it means cultivated land. The Rambam, as well as the 
Rif, have a version of the text that reads: My properties 
[nekhasai], followed by: All my properties [kol nekhasai], 
in the next clause, which includes also houses, Canaan- 
ite slaves, and movable property. 


LANGUAGE 


Orchards [bustanei] - 3503: From the Middle Ira- 
nian bōstan, a compound composed of the words béy, 
meaning fragrant, and stan, meaning place. It refers to 
a garden or orchard. 
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The Gemara notes: And it was necessary for Rav Nahman to teach 
the halakha in both cases, even though the two rulings appear to be 
the same. As had he taught us the halakha only in the case of the 
residence, that he did not sell him the entire building even if he 
delineated the building’s external boundaries, I might have said 
that this is due to the fact that this, the residence, has a discrete 
use, separate from that of the rest of the building, and that, the 
building, has a discrete use. But as for an expanse of fields, all 
of which has a single use, since it can be sown with grain in its 
entirety, say that the seller sold him the entire expanse. 


And had Rav Nahman taught us the halakha only in the case of an 
expanse of fields, that he did not sell him the entire expanse even 
if he delineated its external boundaries, I might have said that this 
is due to the fact that the seller had no way to delineate the particu- 
lar field’s boundaries, since all of the fields are similar, and they all 
belong to the seller. But as for a residence, with regard to which 
the seller had a way to delineate its borders, through the use of 
descriptive terms that would isolate it from the rest of the building, 
but he did not delineate them, I might say that he sold him the 
entire building. Therefore, it was necessary to mention both cases 
explicitly. 


The Gemara asks: In accordance with whose opinion is that which 
Rav Mari, son of the daughter of Shmuel,’ said in the name of 
Abaye: One who sells something to another must write for him" 
in the bill of sale: I have not withheld anything for myself in this 
sale. In accordance with whose opinion is that? It is in accordance 
with the opinion of Rav Nahman, who says that Rabba bar Avuh 
says that even when the seller delineates the boundaries of what he 
is selling, he does not necessarily mean to sell everything included 
within those boundaries. Inserting this clause in the bill of sale 
removes uncertainties that could lead to conflict. 


The Gemara relates: There was a certain man who said to another: 
I am selling you land of the house of Hiyya," but there were two 
plots of land that were called that of the house of Hiyya, and the 
Sages deliberated as to whether both were included in this sale or 
only one. Rav Ashi said: He said to him that he was selling him one 
plot of land," and he did not say to him that he was selling him two 
plots of land, as he employed a singular term. Therefore, only one 
is included in the sale. 


And if he said to him: I am selling you fields, without specifying 
how many," the minimum number of fields that would justify being 
called fields in the plural is two, and therefore the seller has to give 
the buyer only two of his fields, even if he owns many fields. And if 
he said to him: I am selling you all of my fields, what he means is 
that he is selling him all the fields that he owns, excluding his 
orchards [bustanei]' and vineyards. And if he said to him: I am 
selling you my landed property," what he means is that he is selling 
him even his orchards and vineyards, but excluding his houses 
and Canaanite slaves. 


Rav Mari, son of the daughter of Shmuel - 
byn: This is a fourth-generation Babylonian amora, Rav Mari, 
the son of Rahel, who was the daughter of the amora Shmuel. His 
unconventional appellation is explained by the history of Shmuel’s 
family. The daughters of the amora Shmuel were taken into captiv- 
ity. One of them, Rahel, was captured by a gentile soldier, who later 
converted and married her. He became known as Issur Giyora, that 
is, Issur the Convert, and he served as a confidant of the prominent 
Jewish leaders of the generation in Babylonia. 

Even though his father had already converted before he was 
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PERSONALITIES 


nagma’ an born, Rav Mari is generally mentioned without a patronymic 
because his mother came from a very prestigious family. There 
are several instances in the Talmud where Sages are called by 
the names of their famous mothers who hail from distinguished 
families, even when their father’s identity would cast no aspersion 
on their lineage. Rav Mari was apparently wealthy and engaged 
in commerce. He was also a significant Torah scholar and was 
appointed to a lofty position in the court in Babylonia. Rav Mari 
had three sons, all of whom were Torah scholars: Rav Aha Sava, 
Mar Zutra, and Rava bar Rav Mari. 
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And if he said to him: I am selling you my property, it means that 
he is selling him even his houses and his Canaanite slaves. 


§ The Gemara continues its examination of the concept of delin- 
eating boundaries in a wide manner, and considers the following 
case: Ifin the bill of sale the seller delineated one boundary line 
on one side of the field long, and the other boundary line on the 
opposite side of the field he delineated short, Rav said: The buyer 
acquires only a width of land corresponding to the short border, 
as it is assumed that the short boundary line delineates the actual 
size of the field that was sold to him, while the long boundary line 
was merely intended to point to the field under discussion. That is 
to say, the seller delineated the boundaries in a broad manner, but 
did not intend to include everything found within those boundaries 
in the sale. 


Rav Kahana and Rav Asi said to Rav: But let him also acquire 
the triangular plot [rosh tor]** bounded by the diagonal line con- 
necting the end of the short border and the end of the long border. 
Rav was silent and did not respond. 


And Rav concedes that where there is a boundary line defined by 
the fields of Reuven and Shimon on one side of the field being 
sold, and a boundary line defined by the fields of Levi and Yehuda 
on the other side, and in the bill of sale the seller describes the field 
being sold as bordered by the fields of Reuven and Shimon on one 
side but mentions only the field of Levi on the other side, since had 
he intended to sell only half the field he should have written for 
the buyer in the bill of sale that the field is bordered by the field of 
Reuven on the one side, which is opposite that of Levi" on the 
other, or by the field of Shimon on the one side, which is opposite 
that of Yehuda on the other, but he did not write that for him, one 
can conclude from it that he is telling him that he is selling him 
not only the area between the fields of Reuven and Levi, but also 
the triangular plot bounded by the diagonal line connecting the 
end of Shimon’s field to the end of Levi's field. 


The Gemara continues: If the field being sold is bounded by the 
fields of Reuven on the east and the west," and it is bounded by 
the fields of Shimon on the north and the south, it is not enough 
to designate the field for the buyer as the field between the fields of 
Reuven and Shimon, but it is necessary to write for him in the bill 
of sale that the field is bounded by the fields of Reuven on two 
sides, and it is bounded by the fields of Shimon on two sides. 
Otherwise, all that the buyer acquires is a triangular plot bounded 
by one of Reuven’s fields and one of Shimon’s fields, and the bound- 
ary is the diagonal line connecting the end of Reuvens field to the 
end of Shimon’s field. 


A dilemma was raised before the Sages: If the seller defined for 
the buyer only the corners of the field being sold, what is the 
halakha? Does this mean that he is selling him only the corners of 
the field or the entire field marked by those corners? A second 
dilemma was also raised: If he defined the boundaries of the field 
in a shape resembling the Greek letter gamma [gam],"' or the 
English letter L, noting the boundaries on two adjacent sides that 
meet at a right angle, what is the halakha? Does this mean that he 
is selling him the entire field, or only the triangular plot marked by 
those boundaries and the diagonal line running from the end of 
one to the end of the other? 


NOTES 


That of Reuven opposite that of Levi - oy) 333 jt: The Bah field is bordered by the field of Reuven on the one side opposite 


explains that two versions of the text are combined here, and in 
practice, a single expression would have sufficed; either that the 


that of Levi on the other, or by that of Shimon on the one side 
opposite that of Yehuda on the other (see Rashbam). 


HALAKHA 

But let him acquire the triangular plot — W83 1333 mp 
sin: If the seller delineated one boundary line shorter 
han the opposite one, and the fields adjoining the 
onger boundary line all belonged to a single individual, 
he buyer acquires only a rectangular portion of the field 
corresponding to the short border. If the fields along the 
onger boundary line belong to two different people, 
he buyer also acquires the triangular plot bounded by 
a diagonal line connecting the end of the short border 
o the end of the long border. This is in accordance with 
he opinion of Rav. The Rema adds that some hold that 
even if the fields adjoining the longer boundary line 
all belong to the same person, the buyer acquires the 
riangular plot of land marked by the diagonal bound- 
ary line (Tur, citing Rosh; Rabbeinu Yona), in accordance 
with the opinion of Rav Kahana and Rav Asi (Rambam 
Sefer Kinyan, Hilkhot Mekhira 21:13; Shulhan Arukh, Hoshen 
Mishpat 219:3). 


If the field is bounded by the fields of Reuven on the 
east and the west, etc. — 131 IWI MW JI Wid: One 
who sells a field bounded by the fields of Reuven on the 
east and the west, and by the fields of Shimon on the 
north and the south must write explicitly in the bill of 
sale: The field is bounded by the fields of Reuven on two 
sides and by the fields of Shimon on two sides (Rambam 
Sefer Kinyan, Hilkhot Mekhira 21:14; Shulhan Arukh, Hoshen 
Mishpat 219:5). 


If he defined only the corners...in a shape resembling 
the Greek letter gamma - ox3 p>... niIpA NY th DD: 
If one sells a field to another and defines only the cor- 
ners of the property without describing the boundaries 
themselves; or if he does not describe the entire length 
of the boundaries, but defines only two diametrically 
opposed corners, e.g., the northeast and southwest 
corners, depicting them in the shape of the Greek let- 
ter gamma or the English letter L (Rashbam; Haggahot 
Maimoniyyot; Kesef Mishne; Sma; Gra), the buyer acquires 
only those portions of the field defined for him by the 
seller, or additional land at the discretion of the judges, 
as these dilemmas remain unresolved in the Gemara 
(Rambam Sefer Kinyan, Hilkhot Mekhira 21:16; Shulhan 
Arukh, Hoshen Mishpat 219:4). 


LANGUAGE 


Triangular plot [rosh tor] - 11M wx: Some interpret this 
phrase as deriving from the Aramaic word for ox, tor, as 
an ox’s head is triangular in shape. Others maintain that 
it derives from the verse: “We will make you tiaras [torei] 
of gold” (Song of Songs 1:11), where the word tor refers 
to a triangular piece of jewelry (Rambam’s Commentary 
on the Mishna). 


Gamma [gam] - 03: From the Greek letter gamma, 
T, the third letter of the Greek alphabet. Therefore, the 
Sages used this term in reference to a right angle. 
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In an alternating fashion — papa: 7 one who sells a field 
to another mentions only some of the fields bordering each 
side of the field being sold, the buyer acquires only the portion 
specifically mentioned to him by the seller, and this is subject 
to the discretion of the judges. In any event, he receives no 
less than an area that suffices to sow nine kav of seed (Ram- 
bam Sefer Kinyan, Hilkhot Mekhira 21:16; Shulhan Arukh, Hoshen 
Mishpat 219:4). 


If the seller delineated for the buyer the field's first bound- 
ary, its second boundary, and its third boundary — b wa 
bw win mw IV WRI IWA: If one sells a field to another, 
specifying only three of its boundaries, and its fourth bound- 
ary is included within the area defined by the adjacent bound- 
aries, there is no row of trees on it, and it is not an area fit for 
sowing nine kav of seed, the buyer acquires the land up to the 
fourth boundary as well. If the fourth boundary is not included 

within the area defined by the adjacent boundaries, there is 
a row of trees on it, or it is an area fit for sowing nine kav, the 
buyer does not acquire the land adjacent to it. If it is included 

within the area defined by the adjacent borders, and there is a 

row of trees on it or it is an area fit for sowing nine kav; or if it is 

not included within that area but also is without a row of trees, 
and it is not fit for sowing nine kav, such a case is decided 

according to the discretion of its judges, who issue a ruling 

based upon their assessment of the situation (Rambam Sefer 
Kinyan, Hilkhot Mekhira 21:15; Shulhan Arukh, Hoshen Mishpat 
219:2, and Shakh and Beur HaGra there). 


apa aTa paves 


III war WKI YA 2 
-5 wy xb wate ody 
Nyay bon; Tap sa TK 
sows wa ex NX byes 
an nbn Kx n ror OX DY 

myang by 


ye yw XT TI AD TaD 
a ww — wna WHIA 


yin Son map senda xan vars 
KIT xh JAN xo way wan 
ng- yban bax yban 


In an alternating fashion - pavpa: The Rashbam explains that 
the field being sold was bounded on each side by two fields 
belonging to different neighbors, and the seller specified the 
name of only one neighbor on each side. Perhaps in doing so he 
wished merely to designate the boundaries of the field, and he 
intended to sell the entire property. Alternatively, he may have 
intended to sell only those areas adjacent to the neighboring 
fields specifically mentioned. Others understand that there 
were five fields bordering each side of the field being sold, and 
the seller omitted the names of the owners of the second and 
fourth fields on each side. According to this, the seller may have 
intended to sell only the strip of land adjacent to each of the 
specified fields (Rabbeinu Barukh; Ramah). 
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A third dilemma was also raised before the Sages: If the seller 
defined the boundaries of the property he is selling in an alternat- 
ing fashion, ™ mentioning only some of the fields bordering each 
side of the field being sold, while omitting others, what is the 
halakha? No resolution was found for these questions, and these 
dilemmas shall stand unresolved. 


§ The Gemara raises a similar dilemma. If, in the bill of sale, 
the seller delineated for the buyer the field’s first boundary, its 
second boundary, and its third boundary," but he did not delin- 
eate its fourth boundary at all," Rav says: The buyer acquires the 
entire field, except for the one furrow along which the fourth 
boundary runs, which is usually differentiated in some way from 
the field itself. And Shmuel says: The buyer acquires even the 
furrow along which the fourth boundary runs. And Rav Asi says: 
He acquires only the width of one furrow" along the entire 
perimeter of the three boundaries specified by the seller. 


The Gemara explains Rav Asi’s opinion: He holds in accordance 
with the opinion of Rav, who said that by failing to delineate the 
fourth boundary, the seller withheld some part of the field, i.e., one 
furrow, for himself. But Rav Asi takes this further and says that 
since he withheld some part of the field for himself at the fourth 
boundary, he withheld also some portion of the entire field, and 
therefore the buyer acquires only that which is adjacent to the 
specified boundaries. 


Rava said: The halakha is that the buyer acquires the entire field 
except for the one furrow along which the fourth boundary runs, 
in accordance with the opinion of Rav. And we said this only in a 
case where the fourth boundary is not included" within the space 
between two adjacent boundaries, but rather juts out beyond them. 
But when it is included within the space delineated by the other 
boundaries, the buyer acquires it as well. 


But he did not delineate its fourth boundary at all — 172) 
b wa x surat: The Rid and the Rosh write that if the seller 
delineated only two opposite borders, e.g., the borders on 
the east and the west, all agree that the buyer acquires the 
entire field, since the scope of the sale has been clearly defined. 
Uncertainty arises only when just one of the four borders has 
been omitted. 


One furrow - m% abn: This means that since the field was 
not defined on all sides, the buyer acquires only a strip of land 
adjacent to each of the three specified borders, i.e., the shaded 
area in the image. 
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Above: Land acquired by the buyer 


Left: Opinion of Rabbeinu Barukh and Ramah 


Where it is not included - yan xb: The Rashbam and the 
majority of the early commentaries explain that an included 
boundary is one that is entirely contained within the area 
defined by the two adjacent boundaries, and therefore, it may 
be assumed that it was not excluded from the sale of the field. 
Consequently, a boundary that is not included is referring to 
a case where the two adjacent boundaries delineate the area 
sold, but they do not encompass the boundary itself. Others 
explain an included boundary as one whose structure and form 
indicate that it is part of the field, while a boundary that is not 
included is one different in nature from the field itself, e.g., it 
is on a different level than the field, either above or below it, 
even if it is entirely contained within the area delineated by the 
adjacent boundaries (Rabbeinu Gershom). 
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Rava adds: And even when it is not included in that space, we said 
that the buyer does not acquire it only in a case where there is a 
row of trees on it, or it is an area fit for sowing nine kav" of seed. 
But where there is no row of trees on it, and it is not an area fit for 
sowing nine kav of seed, the buyer acquires it along with the rest 
of the field. By inference one derives from here that when the 
fourth border is included within the space delineated by the two 
adjacent boundaries, even if there is a row of trees on it and it is 
an area fit for sowing nine kav, the buyer acquires it. 


There are those who say that Rava’s ruling and the conclusion drawn 
from it are as follows: Rava said: The halakha is that the buyer 
acquires the entire field, and he acquires even the furrow along 
which the fourth boundary runs, in accordance with the opinion 
of Shmuel. And we said this only in a case where the fourth bound- 
ary is included within the space delineated by the two adjacent 
boundaries. But when it is not included within those boundaries, 
the buyer does not acquire it. 


Rava adds: And even when it is included within the adjoining 
boundaries, we said that the buyer acquires it only in a case where 
there is no row of trees on it, and it is not an area fit for sowing 
nine kav of seed. But where there is a row of trees on it, or it is an 
area fit for sowing nine kav of seed, the buyer does not acquire it. 
By inference one derives from here that when the fourth boundary 
is not included within the two adjacent boundaries, even if there 
is no row of trees on it and it is not an area fit for sowing nine kav 
of seed, the buyer does not acquire it. 


We conclude according to both versions of the statement of Rava 
that even if the seller withheld something for himself along the 
fourth boundary, he did not withhold anything at all in the field 
itself. And we also conclude according to both versions that where 
the fourth boundary is included within the space defined by the 
two adjacent boundaries, and there is no row of trees on it and it 
is not an area fit for sowing nine kav of seed, the buyer acquires 
it. And furthermore, we conclude according to both versions that 
if the fourth boundary is not included within the two adjacent 
boundaries, and there is a row of trees on it, or it is an area fit for 
sowing nine kav of seed, the buyer does not acquire it. 


If the fourth boundary is included within the two adjacent bound- 
aries, and there is a row of trees on it or it is fit for sowing nine kav 
of seed, or if the fourth boundary is not included within the two 
adjacent boundaries, and there is no row of trees on it nor is it fit 
for sowing nine kav, the ruling in these cases was stated in this 
direction, that the land adjacent to the fourth boundary is acquired 
by the buyer, and it was stated in that direction, that this land 
is not acquired by the buyer, depending upon which version of 
Rava’s statement is accepted. Since there is no clear ruling in these 
cases, the decision is left to the discretion of the judges," who must 
rule in accordance with what appears to them to be the intention of 
the seller. 


§ Rabba said: If one owns a field in partnership with another, and 
he says to a third person: I am selling you the half that I have in this 
land," he means to sell him half of that field, i.e., his entire share. If 
he says to the buyer: I am selling you half of the land that I have, 
he means to sell him one-quarter of that field, i.e., half of his share. 
Abaye said to him: What is different about this wording and what 
is different about that wording, that you rule differently in the two 
cases? Rabba was silent, offering no reply. 


The half that | have in this land - Kya % YR Kiba: If one 
owned half of a field and said to another: | am selling you the 
half that | have in the field, the buyer acquires the entire half 


HALAKHA 
the field that | have, the buyer acquires only one-quarter of the 


field, which is half of what the seller owns (Rambam Sefer Kinyan, 
Hilkhot Mekhira 21:23; Shulhan Arukh, Hoshen Mishpat 218:21). 


belonging to the seller. If the seller said: | am selling you half of 
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NOTES 


Nine kav - pap nyw: This is the smallest area that can be 
called a field. It is explained earlier in this tractate (11a) that 
the co-owners of a field cannot compel one another to 
divide their jointly owned field between them unless it is at 
least the size of area fit for sowing nine kav of seed, which 
is the equivalent of about 900 sq m. 


The discretion [shuda] of the judges — 117 «tw: The 
Aramaic word shuda derives from a root meaning to cast or 
throw. In the context of a court decision it means discretion, 
which is like casting one’s opinion in a certain direction, 
indicating that the judges should assess the seller's inten- 
tions and rule according to that assessment (Rashbam). 
This means evaluating whether the seller was favorably 
inclined toward the buyer, or whether there are other 
indications that he sold the property in a generous man- 
ner (Rabbeinu Gershom); or judging how much land was 
included in the sale by the price paid (Rabbeinu Yona). Even 
though some commentaries generally interpret following 
the discretion of the judges as allowing the judges to make 
a completely arbitrary decision (see 35a), here, since the 
uncertainty relates to the meaning of the words used in the 
transaction and not the substance of the claims, all agree 
that the judges should simply assess the seller's intentions 
(Rabbeinu Yona). 
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NOTES 

| saw certain bills of sale — stew man KIM: He saw bills 
of sale from Rabba's court that recorded the testimony 
of witnesses that the seller said: | am selling the half that 
have in this land, and the conclusion of the document 
was that the seller sold his entire portion, which was half 
of the field (Rashbam). Josafot explain that he saw that 
Rabba’s court would transfer ownership of the seller's 
entire portion to the buyer when he used this wording. 
The Ran writes that Abaye saw that when the seller used 
hese words, the court would instruct the witnesses to 
record in the document that he is selling half of the field, 
from which he deduced that the witnesses need not 
always follow the exact wording of the claimant as long 
as they record the essence of what they saw and heard 
in a clear manner. 


Perek IV 
Daf 63 Amuda 


HALAKHA 


The boundary is the land through which the field is 
halved — Kiba AMIT MY IWA: In a case where one sells 
the western portion of his field but withholds the east- 
ern portion for himself, and he designates the boundary 
of the area he is selling on the west side, but as for the 
boundary on the east side he writes: The boundary is the 
land through which the field is halved, or: The boundary 
is the land through which a plot can be detached, then 
if he writes explicitly: These are its boundaries, the buyer 
acquires one-half of the field. If he does not write this 
explicitly, the buyer acquires only an area fit for sowing 
nine kav of seed (Rambam Sefer Kinyan, Hilkhot Mekhira 
21:23; Shulhan Arukh, Hoshen Mishpat 219:6). 


So-and-so should share in my property. ..give so-and- 
so a portion of my property - pon aan...»p2aa tba phy 
‘D212 atbad: If a person on his deathbed says: So- and-so 
should share in my property, the recipient receives half 
of his property. If he says: Give so-and-so a portion of 
my property, the recipient receives one-sixteenth of his 
property, the smallest measure mentioned in the baraita. 
According to some (Tur, citing Rosh), these rulings apply 
even to a healthy donor. Others say that the recipient is 
given one-quarter of the donor's property (Rav Hai Gaon; 
Ra‘avad), in accordance with the opinion of Sumakhos. Yet 
others (Tur, citing Rabbeinu Yitzhak) say that the recipient 
is given only a minimal portion, as the halakha does not 
follow Sumakhos and, therefore, the burden of proof rests 
upon the claimant (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 11:7; Shulhan Arukh, Hoshen Mishpat 253:24, 25, 
and in the comment of Rema). 
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Abaye said: I had assumed that since he was silent, he must have 
accepted my opinion and retracted his statement; but that is not 
so. As on another occasion I saw certain bills of sale" that issued 
from my Master’s house, that is, they were issued under the aus- 
pices of my master Rabba, in which it was written: The half that I 
have in this land, and it was clear from another clause in the bill 
that half of the field was being sold. And there was another bill of 
sale in which it was written: Half of the land that I have, and it 
was clear from another clause in the bill that one-quarter of the 
field was being sold. 


And Rabba also said: If one sold land to another and delineated 
boundaries on three sides of the field, and with regard to the fourth 
side he wrote in the bill of sale: The boundary of the field is 
the land through which the field is halved, he has sold him half 
of the field. If he writes with regard to the fourth boundary: The 
boundary of the field is the land from which a plot can be set apart, 
he has sold him only an area fit for sowing nine kav of seed, as that 
is the minimum size of a plot of land defined as a field. 


Abaye said to him: What is different about this wording, and what 
is different about that wording, that you rule differently in the two 
cases? Rabba was silent, and did not respond. The Sages under- 
stood from this silence that Abaye understood that Rabba retracted 
his ruling and conceded that in both this case and that case, the 
buyer acquires half of the field. 


But that is not so, as Rav Yeimar bar Shelemya said: The matter 
was explained to me by Abaye, as follows: Whether the seller 
writes with regard to the fourth boundary: The boundary of the 
field is the land through which the field is halved," or he writes: 
The boundary of the field is the land through which a plot can be 
set apart, ifhe said to the buyer: These are its boundaries," he has 
sold him half of the field. But if he did not say to the buyer: These 
are its boundaries, he has sold him only an area fit for sowing nine 
kav of seed. 


§ The Gemara raises a question about a similar case: It is obvious 
that if one said: So-and-so should share in my property, he 
means to give him half of the property. If he said: Give so-and-so 
a portion” of my property," what is the halakha? What portion 
of the property must he give him? 


NOTES 


These are its boundaries - K7% pox: The Rashbam under- 
stands that when the seller delineates the borders and adds: And 
hese are its boundaries, this additional phrase indicates that he 
wishes to give more, and therefore, the buyer receives half of the 
field. If he does not add such a phrase, the buyer receives only a 
minimal portion, fit for sowing nine kav. The Rid, like Rabbeinu 
Barukh, has a version of the text which reads: If the seller desig- 
nates its boundaries, he has sold him half of the field, but if he 
does not designate its boundaries, he has sold him only an area 
fit for sowing nine kav of seed. The Rid explains that this means 
hat if he designates boundaries that delineate half of the field, 
it is clear that he is selling half of the field, but if he does not do 
so, he means to sell only a small portion. 

Most commentaries understand that this case does no 
involve additional wording or special boundary designation. 
They explain that if the seller records the boundaries of the field, 
this indicates that he is delineating the entire field so that half of i 
can be given to the buyer. If he does not record the boundaries, i 
is assumed that he is selling only a small portion of the field, and 
therefore recording the boundaries is unnecessary, as the size o 
the field is irrelevant (Ri Migash; Rabbeinu Gershom; Rambam). 


Give so-and-so a portion - pon jan: The Rashbam notes that the 
Tosefta (Bava Batra 7:16) states that if one says: Give so-and-so a 
portion of my property, he receives a portion equal to tha 
the owner's sons. He offers several explanations for the different 
opinion adopted here: Either the owner has no sons, or 
owner said: Give a portion of my property to my sons and 
remainder to so-and-so, or perhaps the Sages here did not know 
of that baraita, or they knew of the baraita but assumed that 
halakha is not in accordance with it. Some explain that here 
Gemara is not dealing with a person on his deathbed dividing 
up his property, but with a healthy person giving a gift (Rosh). 

Rabbeinu Hananel maintains that the Gemara here is discuss- 
ing a person giving a gift, in which case there is no way to assess 
how much he wishes to give. But if one uses this wording when 
selling a portion of his field, the purchase price indicates how 
much of the field is sold. While some early commentaries contest 
this opinion, it appears to be the accepted ruling. 
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Ravina bar Kisi said: Come and hear a proof concerning the 
halakha in this case, as it is taught in a baraita: With regard to one 
who says: Give so-and-so a portion of my cistern™ for his water 
needs, Sumakhos says: He must give him not less than one-quarter 
of the water in the cistern. If he qualifies his words and says: Give 
so-and-so a portion of my cistern’s water for his barrel, he must give 
him not less than one-eighth of the water. If he says: Give him a 
portion for his pot, he must give him not less than one-twelfth of 
the water. And if he says: Give him for his cup,’ he must give him 
not less than one-sixteenth of the water. In any event, this baraita 
indicates that the unqualified phrase: Give so-and-so a portion, 
should be understood to mean: Give him one-quarter. 


The Gemara now considers another case in which the seller with- 
holds something for himselfin a sale. The Sages taught in a baraita: 
With regard to a Levite" who sold a field to an Israelite" and said 
to him: I am selling you this field on the condition that the first 
tithe’ from the produce growing in the field, which must be given 
to a Levite, is mine, and it will be given to me every year and not to 
any other Levite, the first tithe is his. And if he said: I am selling 
you the field on the condition that the tithe will be given to me and 
to my sons, then ifhe dies, the buyer must give the tithe to his sons. 


But if the seller said to the buyer: This stipulation will remain in 
force as long as this field is in your possession, then if the buyer 
sold it and afterward bought it back again, the seller has no claim 
on him. Since the field left the buyer's possession in the interim, the 
seller no longer has a claim to the tithe. 


The Gemara challenges the halakha taught in the baraita: Why 
should the seller ever have a right to the tithe after he has sold the 
field? After all, a person cannot transfer ownership of an object 
that has not yet come into the world." How, then, can the seller 
acquire a portion of the produce that does not yet exist? The Gemara 
answers that since the seller said to the buyer: I am selling you 
this field on the condition that the first tithe is mine, it is as if 
he withheld the site where the tithe is grown for himself when he 
sold the field, and that site already exists. 


Reish Lakish said: That is to say that with regard to one who sells 
a house to another and says to him: I am selling you this house on 
the condition that the upper story [deyota]"' is mine, the upper 
story is his. 


HALAKHA 


Give so-and-so a portion of my cistern - 122 niba pon na: If 
a person on his deathbed says: Give so-and-so a portion of my 
wine pit, the recipient receives one-quarter of the wine in the pit. 
f he says: Give him a portion for his barrel, the recipient receives 
one-eighth. If he says: Give him for his pot, he receives one-twelfth. 
f he says: Give him for his cup, he receives one-sixteenth. The 
Tur cites the opinion of Rabbeinu Yitzhak of Dampierre and the 
Rosh that the recipient is given only a minimal portion, as the 
baraita was taught in accordance with the opinion of Sumakhos, 
while the halakha follows the Sages. The Rema (citing Rabbeinu 
Hananel) adds that all this applies only to a gift, but in the case of 
a sale the buyer's portion is determined in accordance with the 
purchase price (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
11:8; Shulhan Arukh, Hoshen Mishpat 253:25, and in the comment 
of Rema). 


A Levite who sold a field to an Israelite, etc. - miw 22W nb a 
^3) bwh: If a priest sells a field to an Israelite, stipulating that 
the tithes will continue to be his forever, those tithes are his, as 
if he withheld that portion of the field on which the tithes grow. 
Mahari Kurkus states that this applies also if the seller is a Levite 
or an Israelite. If the seller dies, his sons do not inherit the right to 


those tithes unless he stipulates that the sale is on condition that 
the tithes be given to him or his sons, in which case his sons do 
receive the tithes in the event of his death. If the seller stipulates 
that the sale is on condition that the tithes be given to him as 
long as the field is in the buyer's possession, then if the buyer 
sells the field, he no longer receives the tithes, even if the buyer 
later repurchases it (Rambam Sefer Zera‘im, Hilkhot Ma‘aser 6:19). 


An object that has not yet come into the world - ka Kow 327 
Dohiy: One cannot transfer ownership of an object that has not 
yet come into the world, e.g., the future produce of a field. If he 
makes such a transaction, he can renege on it, even after the object 
has come into the world. Just as one cannot transfer ownership 
of an object that has not yet come into the world, so too one 
cannot withhold something that has not yet come into the world. 
Therefore, if one sells a field to another and withholds the produce 
of the coming years for someone else, the produce is not withheld 
for him. Nevertheless, if he withholds the produce for himself, it 
is his; it is as if he withheld for himself the site upon which that 
produce will grow, as in the case of the Levite mentioned in the 


Gemara (Rambam Sefer Kinyan, Hilkhot Mekhira 22:1; Shulhan Arukh, 


Hoshen Mishpat 209:4, 7). 


NOTES 


Give so-and-so a portion of my cistern — pon na 
33 siba: The Rashbam and many early commentar- 
ies understand that the reference here is to a water 
cistern; that is, the owner is transferring the right to 
draw water to another. Rabbeinu Hananel writes, cit- 
ing Rav Hai Gaon, that the Gemara is discussing a pit 
used for storing wine. While the Rashbam rejects this 
opinion, the Rambam rules in accordance with it. 


Levite - mb ya: The Rashbam writes that the option 
to withhold the right to the first tithe applies not only 
to a Levite, but to anyone who sells a field. This right 
allows the seller to choose the Levite who is to receive 
the tithe each year. The reason the Gemara mentions a 
Levite is that if he is the seller, he has a personal interest 
in withholding the right to the first tithe, as he can 
take it for himself. 


The upper story [deyota] - miyn xyi: The Rash- 
bam explains that deyota here refers to a roof with a 
parapet ten handbreadths high, which constitutes a 
second story and which, by halakha, is not included 
in the sale of the house. Therefore, the owner's stipula- 
tion with regard to it cannot be intended to preserve 
his right to the roof but must grant him additional 
rights. Rabbeinu Tam and the Ramban, among oth- 
ers, understand the word deyota to mean a row. The 
reference here is to the upper row of stones of the 
house's walls, protruding somewhat above the level 
of the roof. The owner reserves for himself the right to 
place items on that row of stones even though they 
may place an added burden on the structure of the 
house. The Rid combines parts of each interpretation 
and explains that this deyota is a story that has not yet 
been built. The Ramah, in a totally different fashion, 
says that the deyota is a small attic that is included in 
the sale of the house. 


LANGUAGE 
Story [deyota] - xyi”: From the Greek Siara, diaita, 
which means residence, and, by extension, upper story 
or attic of a house. 


BACKGROUND 


Cup - mv: The cup mentioned here is a round earth- 
enware vessel with an attached cover. It was used for 
various purposes, including storage of assorted items 
and rinsing one’s hands. 


First tithe — jwr wya: After teruma, the portion of 
the crop given to the priests, is separated, one-tenth 
of the remaining produce is given to the Levites. This 
produce is called first tithe. The owner is permitted to 
give first tithe to any Levite he chooses. A Levite who 
receives first tithe is required to set aside one-tenth o 
this tithe as teruma of the tithe and give it to a priest. 
The remaining first tithe, after the Levite set aside the 
teruma of the tithe, remains the Levite’s property. | 
has no sanctity and may be eaten by anyone. Produce 
from which first tithe was not set aside has the lega 
status of untithed produce and may not be eaten. 
Since not everyone was conscientious about setting 
aside first tithe, the Sages instituted that one mus 
separate this tithe from doubtfully tithed produce as 
well. In that case it is not given to a Levite. 
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HALAKHA 


With regard to what halakha - xoan rb: If a house is 
sold on the condition that the upper story [deyota] will remain 
in the seller's possession, it remains his. An upper deyota is 
explained either as a roof with a ten-handbreadth-high para- 
pet (Rashbam), or the uppermost row of stones protruding 
somewhat above the walls of a house, upon which people 
would often build an additional story (Rabbeinu Tam). In such 
a case, even if the buyer acquired the courtyard, the seller may 
still build projections from the deyota over the courtyard, and if 
the deyota collapses he may rebuild it or even build something 
similar on top of it, and according to Ra'avad he may even build 
a totally new structure. This is in accordance with Rav Zevid's 
opinion, which is accepted later in the tractate (148b), and also 
encompasses Rav Pappa’s opinion (Maggid Mishne; Gra). The 
Rema writes that the same principle applies if the seller stipu- 
lates that some other part of the house, e.g., a pit or a cistern, 
will remain in his possession (Rambam Sefer Kinyan, Hilkhot 
Mekhira 24:16; Shulhan Arukh, Hoshen Mishpat 212:3, 214:8). 
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With regard to what halakha" did Reish Lakish say this? In any 
case the upper story is his, as when he sold the house, it was 
only the lower story that he sold to the buyer. Rav Zevid says: He 
said this to teach the halakha that if the seller wishes to extend 
from the upper story projections" over the courtyard, which was 
included in the sale, he may extend them. Rav Pappa says: He 
said this to teach the halakha that if this upper story collapses 
and the seller wishes to build an upper story on top of it to 
replace it, he may build it. 


The Gemara asks: Granted, according to Rav Zevid," this expla- 
nation is consistent with that which Reish Lakish teaches, which 
begins with: That is to say. As according to Rav Zevid, Reish 
Lakish infers from the ruling of the baraita about tithes that even 
though the seller of the house did not explicitly withhold any- 
thing for himself, the court interprets his use of his superfluous 
stipulation as an indication that he wished to withhold for himself 
the space over the courtyard for the projections. But according 
to Rav Pappa, what did Reish Lakish mean when he said his 
statement that begins with the phrase: That is to say? The seller's 
right to rebuild the upper story after it collapses is not derived 
from the superfluous stipulation that he attached to the trans- 
action, and it is not inferred from the baraita. The Gemara con- 
cludes: Indeed, Rav Pappa’s interpretation is difficult, as it does 
not account for the wording of Reish Lakish’s statement. 


NOTES 


That if he wishes to extend projections — syin myT OX 
ppt ma: The Rashbam explains, in accordance with the conclu- 
sion of the continuing discussion, that the seller reserves for 
himself the right to build projections from the upper story over 
the courtyard, which was also sold to the buyer. Many early 
commentaries disagree with this explanation, as the Gemara 
does not state that the buyer bought the courtyard as well, 
and therefore it must have remained in the seller's possession, 
obviating the need for him to reserve for himself the right to 
use its airspace. Rabbeinu Yona, who agrees with the Rashbam, 
explains that presumably the courtyard was sold along with 
he house, as that is the usual occurrence. The other early 
commentaries raise additional difficulties with including the 
courtyard in the sale. Some explain that the seller reserves for 
himself the right to build projections from this upper story in 
order to build an additional story, even though these projec- 
ions constitute an increased burden for the house itself (see 
Tosafot). Others suggest that the seller reserves for himself 
he right to build such projections and build a balcony upon 
hem, even though this will block the light and darken the 
ground floor (Rid). 


Granted, according to Rav Zevid - Pt ab Koya: Accord- 
ing to Rav Zevid's explanation, the seller's superfluous phrase 
withholds for himself an area in the courtyard that he sold, just 
as was said with regard to the baraita, that with the seller's 
superfluous phrase, he withholds for himself the site of the 
tithe. But according to Rav Pappa’s explanation, there would 
be no need for Reish Lakish’s statement, as the seller's super- 
fluous phrase simply reserves the additional right to rebuild 
the upper story, and attaining additional rights through a 
superfluous phrase is already taught in a mishna (Rashbam). 
The Ri Migash understands the question in an almost oppo- 
site way. He assumes that Rav Pappa holds that the seller's 
superfluous phrase grants him the right to build another story 
above the house after he sells it, even if the house itself has 
collapsed, not just the right to rebuild an existing upper story. 
The Gemara therefore asks: According to Rav Zevid, just as the 
seller withholding tithes does not retain actual ownership of 
the land, but only a right to receive the tithes, so too, the seller 
of a house does not withhold actual ownership, but only the 
rights to the upper story for the sake of supporting projections. 
According to Rav Pappa, by contrast, the seller retains absolute 
ownership of the airspace above the house, which is not paral- 
lel to withholding tithes in the baraita. 
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§ The Gemara discusses what is included in the wordings of 
various contracts. Rav Dimi from Neharde’a said: Concerning 
this one who sells a house to another and wants the sale to 
include the entire property, even if he writes for the buyer in the 
bill of sale: I am selling you the depth and the height" of the 
house, he must also write for him:" Acquire for yourself the 
property from the depth of the earth up to the height of the sky. 
What is the reason for this addition? The reason is that the buyer 
does not acquire the depth and the height of the property with- 
out explicit specification," and therefore, unless the matter has 
been explicitly stipulated, the buyer may not dig under the house 
or build above it. The words: The depth and the height, effect the 
acquisition of the depth and the height of the house for the buyer, 
allowing him to dig below or build above the house. And the 
additional phrase: From the depth of the earth up to the height 
of the sky, effects" the acquisition of the pit and the cistern and 
the tunnels® associated with the house. 


The Gemara proposes: Let us say that the mishna (64a) supports 
Rav Dimi’s opinion: One who sells a house has sold neither the 
pit nor the cistern, even if he writes for the buyer in the bill of 
sale that he is selling him the depth and the height of the house. 
As ifit enters your mind to say that the buyer acquires the depth 
and the height of the house even without the specification that 
the depth and the height of the house are included in the sale, let 
the phrase the depth and the height effect the acquisition of the 
pit and the cistern and the tunnels, as he attached an additional 
stipulation to the transaction. The Gemara rejects this opinion: 
The mishna is referring to a case where the seller did not write 
these words for him. 


The Gemara asks: But this line of reasoning is difficult, as the 
mishna explicitly teaches that the pit and the cistern are not sold 
even if the seller writes for the buyer that he is selling him the 
depth and the height of the house. The Gemara answers that this 
is what the mishna is saying: Even though the seller did not write 
these words for him in the bill of sale, for the purpose of acquiring 
the depth and the height of the house, it is considered as if he 
wrote them, as it is assumed that they were omitted by accident. 
By contrast, for the purpose of acquiring the pit and the cistern 
and the tunnels, if the seller explicitly wrote for him the words 
the depth and the height, the buyer acquires them, but if he did 
not write that phrase in the bill of sale, the buyer does not acquire 
them. No proof can be derived from this mishna. 


§} The Gemara now considers a different mishna. Come and hear 
what was taught in the mishna (61a): One who sells his house 
without explicitly stating what is included in the sale has not sold 
the roof along with the house when it has a parapet ten hand- 
breadths high, as such a roof is considered a separate entity and 
is not included in the sale of the house. 


HALAKHA 


The depth and the height — xam xray: If one sells a house 
o another and does not write: | am selling you the depth and 
he height of the house, the buyer acquires only the house itself. 
This includes the roof, provided that it is not four cubits wide and 
does not have a parapet ten handbreadths in height (Rema). The 
buyer may not dig beneath the house nor build above it, while 
he seller may do so as long as this will not damage or overburden 
he walls of the house. Others say that the seller may not dig 
beneath the house lest he damage it, but if the buyer digs pits 
or the like under the house, they belong to the seller (Tur, citing 
Ri Migash). If the seller writes: | am selling you the depth and the 
height of the house, the buyer acquires the airspace above the 
house and the ground below it, enabling him to build above the 


house and to dig beneath it. He does not acquire any existing 
structure in the ground or above the top of the house, nor does 
he acquire a roof having a ten-handbreadth-high parapet and 
a width of four cubits (Rema, citing Ramban). If the seller adds: 
Acquire for yourself from the depth of the earth up to the height 
of the sky, the buyer acquires the pits beneath the ground, the 
structures above the house, and also the roof, even if it has a 
ten-handbreadth-high parapet and is four cubits wide (Rema, 
citing Ramban). If the seller adds that phrase, he need not write: 
lam selling you the depth and the height of the house (Rambam 
Sefer Kinyan, Hilkhot Mekhira 24:15; Shulhan Arukh, Hoshen Mishpat 
214:3-4, and in the comment of Rema). 


NOTES 

He must also write for him — mh ans) PW: The early 
commentaries disagree whether the seller must write for 
the buyer both phrases or only the second one. Those 
who say he must write both phrases maintain that it is 
the excess of superfluous phrases that secure the rights 
for the buyer, and therefore, both phrases must be writ- 
ten to guarantee those rights (Rid; Rashbam). Those 
who say that he need write only that the buyer should 
acquire for himself from the depth of the earth up to the 
height of the sky understand that the buyer acquires the 
additional rights because of the inclusive nature of this 
formulation (Rabbeinu Hananel; Geonim; see Rabbeinu 
Yona and Rashba). 


He does not acquire the depth and the height without 
specification — 7 xb KANDI KA) NY: This means 
that the buyer cannot dig beneath the house or build 
another story above it (Rashbam). The seller is permitted 
to do so, but in practice, the buyer can prevent this if the 
digging or building will damage the structural integrity 
of the house. Some hold that the seller is also barred 
from building or digging. According to this, the practical 
difference between the buyer and the seller is that if the 
buyer digs or builds, whatever was added belongs to the 
seller (Ri Migash). 


And from the depth of the earth...effects — 2K) 
svi Dimm: This is because the phrase: The depth and 
the height, relates to use of the ground floor or the roof or 
the house itself, but it does not relate to an existing pit or 
cistern, nor does it refer to a roof with a ten-handbreadth- 
high parapet, all of which are significant in and of them- 
selves (Ri Migash). The phrase: From the depths of the 
earth up to the height of the sky, does transfer ownership 
of those items. According to the Rashbam, the phrase the 
depth and the height suffices to transfer the ownership 
of a roof with a ten-handbreadth-high parapet, since a 
roof falls into the same category as a house, but it does 
not transfer the ownership of a pit or a cistern, which are 
used differently than the rest of the house. This is why 
the Gemara does not include the roof in the list of items 
requiring the phrase from the depths of the earth up to 
the height of the sky (Ramban). 


BACKGROUND 
Tunnels — niom: People used to dig cellars beneath 
their houses, which were structurally not part of those 
houses. They served as hideouts in times of danger or as 
storage rooms to conceal valuable items. 
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NOTES 

When itis ten handbreadths high, what of it - 712393 
NAN DY Mwy: The difficulty is that if the buyer 
acquires all of the airspace above a house even when it 
is sold without specification, what difference should it 
make whether the roof has a parapet ten handbreadths 
in height, or even no parapet at all? Since there is no 
roof above it, it is not an upper story that is excluded 
from the sale of the house, and it should simply be 
considered part of the airspace above the house (Rid). 
Several early commentaries had different versions of 
the text, according to which the proof offered here 
contradicts the opinion of Rav Dimi. 


Since it is ten handbreadths high - mwy mia37 V2 
mma: Because of its height the roof is treated as a 
separate building unit, like a gallery or an internal room, 
which is not considered part of the house. The Rashbam 
and Josafot understand that even though the buyer 
does not acquire the roof, he may use the roof and 
even build above the roof. The other early commentar- 
ies disagree. 


Why do | need to stipulate on the condition - mad 
maby b: This difficulty is raised only according to Rav 
Pappa’s explanation, which grants the seller the right to 
build above the upper story, but not according to Rav 
Zevid's explanation (Rashbam; Ramban). 


Neither the pit - W377 ny x:The pit and the cistern are 
not actually within the house, but rather underneath 
it, or above it, according to one interpretation of the 
Rambam mentioned in a later note; furthermore, they 
have different uses and distinct names. Therefore, they 
are not considered an integral part of the house that 
should be sold along with it. 


And he must purchase for himself a path - np PW 
pI ib: Even though the pit is his, he has sold the entire 
house and has no right to use it to access the pit. There- 
fore, he must purchase for himself a path to the pit, or 
appease the buyer in some other way, so that the buyer 
will allow him to access the pit on a regular basis. 


LANGUAGE 


Cistern [dut] - nyt: This word is found in Syriac in the 
form hadut, and that form sometimes appears in the 
writings of the Sages. Though its source has not been 
fully clarified, the term refers to a pit faced with masonry 
on the inside. 
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And ifit enters your mind to say that when a house is sold without 
specification, the buyer acquires the depth and the height of 
the house, then even when it has a parapet ten handbreadths high, 
what of it?" Why shouldn't the buyer acquire the roof? The Gemara 
answers: Since the parapet is ten handbreadths high," the roof is 
significant in its own right, and therefore, unless it is specifically 
included in the sale, the buyer does not acquire such a roof along 
with the house. 


Ravina said to Rav Ashi: Come and hear another proof, as Reish 
Lakish says: That is to say that with regard to one who sells a house 
to another and says to him: I am selling you this house on the 
condition that the upper story is mine, the upper story is his. And 
in the Gemara’s examination of Reish Lakish’s statement, we said: 
With regard to what halakha did Reish Lakish say this? In any case 
the upper story is his, as when he sold the house it was only the 
lower story that he sold to the buyer. Rav Zevid says: He said this to 
teach the halakha that if the seller wishes to extend from the upper 
story projections over the courtyard, which was included in the 
sale, he may extend them. Rav Pappa says: He said this to teach 
the halakha that if this upper story collapses and the seller wishes 
to build an upper story on top ofit to replace it, he may build it. 


And if it enters your mind to say that when a house is sold without 
specification, the buyer does not acquire the depth and the height 
of a house, Rav Pappa’s statement is puzzling. As why do I need the 
seller to stipulate that he is selling the house on the condition" that 
the upper story is his when in any event the space above the house 
remains in the seller’s possession? The Gemara answers: Stipulating 
that he is selling the house on the condition that the upper story is 
his benefits him in that ifthe upper story collapses, he may rebuild 
it. Without this stipulation the seller could not rebuild it, even if 
the sale did not include the depth and the height of the house. 


MI SHN A One who sells a house without specification 


has sold neither the pit’ nor the cistern 
[dut], " even if he writes for the buyer in the bill of sale that he is 
selling him the depth and the height of the house, as anything 
that is not part of the house, like pits and cisterns, must be explicitly 
mentioned in the contract or else they remain in the seller’s posses- 
sion. And therefore the seller must purchase for himself a path™ 
through the buyer’s domain to reach whatever remains his, because 
he has sold the area of the house along with the house itself, and 
he no longer has permission to walk there. This is the statement 
of Rabbi Akiva. And the Rabbis say: The seller need not purchase 
for himself a path through the buyer's domain, as this is certainly 
included in what he has withheld for himself from the sale. 


Neither the pit nor the cistern - man nt x ia nx xb: One 
who sells a house to another has sold neither the pi 
cistern, even if they are not four cubits wide (Sma) and even if 
he writes in the bill of sale that he is selling the depth and the 
height of the house. This is the halakha even if he writes: 


HALAKHA 
Purchase for himself a path - 117 b mp: One who sells a house 
but reserves for himself its pit by not writing in the bill of sale: 
Acquire for yourself from the depth of the earth up to the height of 
the sky, must purchase for himself a path to the pit from the buyer. 
If he states explicitly: | am selling you the house apart from the 


nor the 


have not 


withheld anything in this sale (Rema, citing Tur), althou 


gh some 


dispute 
Acquire 
of the s 


his (Rema, citing Ran). If the seller writes in the bill of sale: 
or yourself from the depth of the earth up to the height 
y, the buyer acquires even the underground pits and 


cisterns 


Rambam Sefer Kinyan, Hilkhot Mekhira 24:15, 25:2; Shulhan 


Arukh, Hoshen Mishpat 214:2-3, 11, and in the comment of Rema). 
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pit within it, he need not purchase for himself a path to the pit, in 
accordance with the opinion of Rabbi Akiva (Rambam Sefer Kinyan, 
Hilkhot Mekhira 25:3; Shulhan Arukh, Hoshen Mishpat 214:2). 
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And Rabbi Akiva concedes that when the seller says to the buyer 
in the bill of sale: I am selling you this house apart from the pit and 
the cistern, he need not purchase for himself a path through the 
buyer’s domain. Since the seller unnecessarily emphasized that 
the pit and the cistern are not included in the sale, he presumably 
intended to reserve for himself the right of access to them. 


If the seller kept the house, but sold the pit and the cistern to 
another," Rabbi Akiva says: The buyer need not purchase for 
himself a path through the seller’s domain to reach what he has 
bought. But the Rabbis say: He must purchase for himself a path 


through the seller's domain. 
G E N { A It is related that Ravina once sat and exam- 
ined the matter and posed a difficulty: A 
pit is the same as a cistern." Why, then, was it necessary to mention 
both of them? Rava Tosfa’a said to Ravina: Come and hear a solu- 
tion to this question, as it is taught in a baraita: Both a pit and a 
cistern are dug out in the ground; the difference is only that a pit 
is constructed through digging alone, while a cistern is subse- 
quently finished on the inside by building’ masonry walls. It is 
similarly related that Rav Ashi once sat and posed a difficulty: A 
pit is the same as a cistern. Mar Kashisha, son of Rav Hisda, said 
to Rav Ashi: Come and hear a solution to this question, as it is 
taught in a baraita: Both a pit and a cistern are dug in the ground, 
the difference is only that a pit is constructed through digging 
alone, while a cistern is subsequently finished on the inside by 
building masonry walls. 


§ The mishna teaches: And the seller must purchase for himself a 
path through the buyer’s domain; this is the statement of Rabbi 
Akiva. And the Rabbis say: The seller need not purchase such a 
path. What, is it not about this issue, which will immediately be 
explained, that Rabbi Akiva and the Rabbis disagree? 


As Rabbi Akiva holds that one who sells, sells generously," so that 
whatever is not explicitly excluded from the sale is assumed to be 
sold, while the Rabbis hold that one who sells, sells sparingly, so 
that whatever is not explicitly included in the sale is assumed to be 
unsold. And perhaps that which is also stated generally: Rabbi 
Akiva conforms to his standard line of reasoning, as he says that 
one who sells, sells generously, is derived from here. 


The Gemara rejects this opinion and asks: From where do you 
arrive at such a conclusion? Perhaps Rabbi Akiva and the Rabbis 
do not disagree whether, in principle, a person who sells, sells gener- 
ously or sparingly, but rather their disagreement is limited to this 
specific case. As Rabbi Akiva holds that a person does not want 
to spend his money on the purchase of a house and then have 
others tread upon his property,’ and therefore he says that the 
seller must purchase for himself a path through the buyer’s domain 
to reach his pit. And the Rabbis hold that a person does not want 
to receive money for the sale of his house and then have to fly 
through the air’ in order to reach his pit, and therefore they say that 
the seller presumably withheld for himself a path to his pit. 


Rather, the proof is from the last clause of the mishna, which 
states: If the seller kept the house but sold the pit and the cistern 
to another, Rabbi Akiva says: The buyer need not purchase for 
himselfa path through the seller’s domain. But the Rabbis say: He 
must purchase for himself a path through the seller’s domain. The 
tanna’im seem to disagree as to whether a person who sells, sells 
generously or sparingly. 


HALAKHA 

If he sold them to another — ax ppn: If one sells a pit 
within his house to another, the buyer need not purchase 
for himself a path from the seller to access his pit; rather, 
he can simply enter the seller's house to use his pit. If 
there is another way to access his pit, the buyer may not 
access it via the seller's house (Rema, citing Rivash). This is 
in accordance with the opinion of Rabbi Akiva (Rambam 
Sefer Kinyan, Hilkhot Mekhira 25:3; Shulhan Arukh, Hoshen 
Mishpat 214:2). 


NOTES 


If he sold them to another - ame) 12: This is not a 
continuation of the previous case, but rather a separate 
case in which a homeowner sells his pit to another. Rabbi 
Akiva says that in such a case, in addition to the pit the 
buyer also acquires access to the pit he bought. In his Com- 
mentary on the Mishna, the Rambam cites an additional 
interpretation that this is a case where the homeowner 
sells his house to one person and the pit to another. Rabbi 
Akiva Eiger notes that this contradicts the discussion of 
this mishna on 65a. 


A pit is the same as a cistern — 71 997 Wa 337: The Rash- 
bam explains that since both a pit and a cistern are dug in 
the ground and both are intended for storing water, or on 
occasion other things, there appears to be no significant 
difference between them, and there is therefore no reason 
for mentioning both of them (see Rambam). 


While a cistern is finished by building masonry - nm 
p33: According to most commentaries, both a pit and a 
cistern are dug in the ground, as explained previously, but 
the cistern is dug in loose or soft ground, requiring the 
construction of masonry walls to strengthen and seal it. In 
his Commentary on the Mishna, the Rambam writes that 
a cistern is built above ground but has the same function 
as a pit. Some understand the Rambam as referring to a 


cistern built on a roof. 


NOTES 

Sells generously — 134 79 pya: Rabbi Akiva holds to the 
principle that one who sells, sells generously, with regard 
to all aspects of selling (Rashbam). This means that it is 
assumed that the seller does not withhold for himself any 
rights to the object he is selling. Moreover, when he sells 
something, he agrees to transfer ownership not only of 
the items that the sale agreement requires him to transfer, 
but also items that relate to the sale but are not men- 
tioned explicitly. Rabbi Akiva applies this principle even 
in circumstances where it constricts the seller by leaving 
him without any rights, e.g., without a way to access his 
own property. 


And others tread upon his property — PINN 1710779: 
This means that a buyer wishes to protect his privacy, and 
herefore would not ordinarily want anyone else to be 
entitled to pass through his domain once he has bought 
he property. The Rashbam explains that while this privi- 
ege actually depends upon the seller's intention at the 
ime of the sale, with regard to whether or not he means 
o sell access to the property he excludes from the sale, the 
buyer's wishes are the foundation of the understandings 
with regard to the sale, and that therefore falls upon the 
seller to state explicitly if he wishes to retain access to his 
property. 


And fly through the air — mxa mh: One is not prepared 
to sell his house in such a way that he will be prevented 
from accessing his own property; therefore, it must be 
assumed that he did not intend to forgo this privilege. 
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BACKGROUND 


Winepress — na: 


Winepress excavated at Migdal HaEmek, Israel 


Dovecote - Ja1w: 


View of the inside of a dovecote 


NOTES 


And both are necessary — %3”1¥3: This argumen 
is made according to the opinion of Rabbi Akiva, 
but it is also true, in inverse fashion, according to 
he opinion of the Rabbis. Had the mishna taugh 
his halakha only with regard to a house, one migh 
have said that the Rabbis permitted the seller to 
pass through it, because treading through it is no 
detrimental to the house, but in the case of a field 
hey might agree with Rabbi Akiva. And, conversely, 
had the mishna taught this halakha only with regard 
0 a field, one might have said that in the case of a 
house, where the buyer's privacy is affected, even the 
Rabbis might not allow the seller access (Rashbam; 
Ritva). 


He desires privacy — KDY% Y3: A house is a pri- 
vate place by its very nature, and one does things 
here that he does not want the public to see. There- 
ore, there is an especially strong reason to say that 
one who buys a house does not want anyone else 
o have the right to pass through it. 


Treading is detrimental to it - kunt a wp: Walk- 
ing through a field and treading upon the freshly 
plowed or planted areas, in and of itself, can damage 
the crops, but this is not true in the case of a house, 
where no direct damage results from simply passing 
through it. Since there are various considerations 
that apply differently to a house than to a field, both 
examples are necessary, as if only one was given, 
it might be assumed that in the other instance al 
would agree (Rashbam). 


Rather, is it not teaching us - yawn xp xt wh Kby 
to: This clause in the mishna is superfluous. If i 
teaches that Rabbi Akiva and the Rabbis disagree as 
to whether we follow the intentions of the buyer or 
of the seller, that was already taught by the paralle 
clause in the previous mishna; and if it teaches tha 
their dispute applies both to a house and to a field, 
that was taught in the previous clause of this mishna. 
Clearly, then, this clause comes to teach that the 
disagreement between Rabbi Akiva and the Rabbis 
is not limited to a specific case, but rather it is a gen- 
eral dispute about whether a seller sells generously, 
with ramifications for a number of different matters. 


= 
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The Gemara rejects this proof as well: Perhaps they disagree about 
the following: Rabbi Akiva holds that we follow the intention of 
the buyer, as we assume that he would not have bought the pit if 
he would have to fly through the air to get there. And the Rabbis 
hold that we follow the intention of the seller, as presumably he 
would not have sold the pit if the buyer had the right to tread upon 
the seller's property to reach it. 


Rather, the proof that these tanna’im disagree whether one who sells, 
sells generously or sparingly is from this mishna (71a), which teaches: 
One who sells a field, even if he states that he is selling everything in 
it to the buyer, has sold neither the cistern, nor the winepress,* nor 
the dovecote,® whether it is abandoned or utilized, as these items 
are not part of the field itself. And the seller must purchase for himself 
a path through the buyer’s domain to reach whatever remains his. This 
is the statement of Rabbi Akiva. And the Rabbis say: The seller need 
not purchase a path through the buyer’s domain. 


The Gemara explains the proof: Why do I need this ruling as well, 
seeing that this case involving the sale ofa field appears to be identical 
to that involving the sale ofa house? Rather, is it not teaching us that 
Rabbi Akiva holds that one who sells, sells generously, and there- 
fore the seller must purchase for himself a path to his property, while 
the Rabbis hold that one who sells, sells sparingly, and therefore 
the purchase of such a path is not necessary? 


The Gemara rejects this opinion: Perhaps the first mishna taught us 
this dispute with regard to a house, and the later mishna teaches us 
this dispute with regard to a field. And while this may seem redundant, 
both rulings are necessary," as had the mishna taught us this halakha 
only with regard to a house, I would have said that the buyer is par- 
ticular about people passing through his house, because he desires 
privacy’ there. And it is for this reason that Rabbi Akiva says that in 
the absence of an explicit stipulation, the seller must purchase for 
himself a path to the pit. But in the case of a field, which is exposed 
to all, say that the buyer is not concerned about privacy. 


And, conversely, had the mishna taught us this halakha only with 
regard to a field, I would have said that the buyer is particular about 
people passing through his field, because treading upon the field is 
detrimental to it." And it is for this reason that Rabbi Akiva says that 
the seller must purchase for himself a path to the pit. But in the case 
of a house, which is not adversely affected by treading through it, say 
that the buyer is not opposed to the seller passing through. 


Rather, the proof that Rabbi Akiva and the Rabbis disagree whether 
one who sells, sells generously or sparingly is from the latter clause 
of that mishna (71a), which teaches: But if the seller kept the field but 
sold the cistern and winepress to another person, Rabbi Akiva says: 
The buyer need not purchase for himself a path through the seller’s 
domain to reach what he has bought, since a seller sells generously. 
But the Rabbis say: He must purchase for himself a path through the 
seller's domain. 


The Gemara explains the proof: Why do I also need this, seeing as 
this case involving the sale of a pit or a winepress in a field is identical 
to that involving the sale of a pit or a cistern in a house? Rather, is it 
not teaching us" that Rabbi Akiva holds that one who sells, sells 
generously," while the Rabbis hold that one who sells, sells spar- 
ingly? The Gemara affirms: Conclude from the latter clauses of these 
mishnayot that this is so. 


It was stated that the amora’im disagree about how the halakha should 
be decided with regard to this issue. Rav Huna says that Rav says: 


One who sells, sells generously — 13172 79 pya 3353: Anyone who 
sells, sells generously, and he does not withhold for himself any 
more than what he explicitly excludes from the sale. Therefore, even 
if, when selling a house, one withholds the pit within it for himself, 
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HALAKHA 
he is, nevertheless, required to purchase a path from the buyer to 
access the pit, in accordance with the opinion of Rabbi Akiva (Ram- 
bam Sefer Kinyan, Hilkhot Mekhira 24:12, 25:3; Shulhan Arukh, Hoshen 
Mishpat 154:28, 155:25, 216:4, and in the comments of Rema). 
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The halakha is in accordance with the statement of the 
Rabbis, while Rav Yirmeya bar Abba’ says that Shmuel says: 
The halakha is in accordance with the opinion of Rabbi Akiva. 
Rav Yirmeya bar Abba said to Rav Huna:’ But many times 
I said before Rav that the halakha is in accordance with the 
opinion of Rabbi Akiva, and never did he say anything to me, 
which indicates that he holds that the halakha is in accordance 
with the opinion of Rabbi Akiva and not that of the Rabbis. Rav 
Huna said to him: How did you teach the mishna before Rav? 
Rav Yirmeya bar Abba said to him: I taught it with the opposite 
attributions, that is to say, the opinion that is attributed in the 
mishna to Rabbi Akiva, I would teach in the name of the Rabbis. 
Rav Huna said to him: Due to that reason, he never said any- 
thing to you, as Rav agreed with the version that you attributed 
to Rabbi Akiva. 


With regard to the opinions of Rav and Shmuel, Ravina said to 
Rav Ashi: Shall we say that Rav and Shmuel, in their opinions 
stated with regard to this matter, each follow their general lines 
of reasoning, as they appear to have disagreed about this same 
issue in another context as well? 


As Rav Nahman says that Shmuel says: With regard to brothers 
who divided their father’s estate between them, they do not 
have a right of way against each other, i.e., to walk through the 
other’s property to reach his own, even though this is how the 
place was used in their father’s lifetime; nor do they have the right 
of ladders against each other, i.e., the right to set up a ladder in 
the other’s property in order to get to his own; nor do they have 
the right of windows against each other, i.e., the right to prevent 
the other from building a wall facing his windows; nor do they 
have the right of a water channel against each other, i.e., the right 
to pass a water channel through the other's property. 


Rav Nahman continues: And be careful with these rulings, since 
they are established halakhot. And Rav says: They do retain all 
of these privileges. Consequently, Rav and Shmuel appear to be 
following their general lines of reasoning here, as Shmuel holds 
that when the brothers, who are like sellers, divide their father’s 
estate, they transfer property to each other generously without 
retaining privileges in each other's property, while Rav holds that 
they transfer the property sparingly. 


The Gemara comments: Nevertheless, it was necessary to teach 
this disagreement in both cases, as the halakha in the one case 
cannot be derived from the halakha in the other. As had we been 
taught this dispute only in that case, of the brothers who divided 
their father’s estate, I would have said that only in that case does 
Rav say that they retain all of the earlier privileges, because one 
brother can say to the other: I wish to live in this house just as 
my ancestors, who had all of those privileges, lived in it. Know 
that there is substance to this claim, as it is written: “Instead of 
your fathers shall be your sons” (Psalms 45:17). But in this case 
ofan ordinary house sale, say that he concedes to Shmuel that a 
seller sells generously. 


HALAKHA 


Brothers who divided — wonw pnxi: Brothers who divided 
their father’s estate between them are each considered as if they 
had purchased their share from the other. Therefore, they do not 
have a right of way, a right of ladders, a right of windows, or a 
right of a water channel against each other, as once they have 
divided the inheritance, none retain any rights in the portions 
of the others; the halakha is in accordance with the opinion 


of Shmuel, who says that one who sells, sells generously. With 
regard to windows, some hold that one may build a wall facing 
the other's window but he may not demand that the other 
brother seal his windows, while others hold that he may even 
demand that the other brother seal his windows (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 2:12; Shulhan Arukh, Hoshen Mishpat 
154:27 and in the comment of Rema, 173:3). 


PERSONALITIES 
Rav Yirmeya bar Abba — xa 33 mY 27: A first and sec- 
ond generation Babylonian amora, Rav Yirmeya bar Abba 
was one of the first Sages to study under Rav after Rav's 
arrival in Babylonia. As Rav Yirmeya bar Abba was already 
a scholar in his own right, he came to Rav primarily to learn 
the Torah of Eretz Yisrael. Rav Yirmeya bar Abba is among 
the most prominent promulgators of Rav's statements, and 
many Sages from both Babylonia and Eretz Yisrael studied 
with him. His son, son-in-law, and daughter's son were all 
Sages as well. 


Rav Huna - 377 31: One of the great second-generation 
Babylonian amora‘im, Rav Huna was most closely asso- 
ciated with his teacher, Rav. Rav Huna descended from 
the house of the Exilarchs. Despite his aristocratic lineage, 
he lived in abject poverty for many years. Later in life, he 
became wealthy and lived comfortably, and he distributed 
his wealth for the public good. Rav Huna was the greatest 
of Rav's students, to the extent that Shmuel, Rav's colleague, 
used to treat him deferentially and direct questions to him. 
After Rav’s death, Rav Huna became the head of the yeshiva 
of Sura and filled that position for about forty years. His 
prominence in Torah and his loftiness of character helped 
make the yeshiva of Sura the preeminent center of Torah 
for many centuries. Because of Rav Huna’s extensive Torah 
knowledge, the halakha is almost always ruled in accor- 
dance with his opinion in disputes with all of his colleagues 
and contemporaries. The only exception was in civil law, 
where the rulings were in accordance with the opinion of 
Rav Nahman. Rav Huna had many students, some of whom 
studied exclusively with him; moreover, Rav's younger stu- 
dents remained to study with Rav Huna, his disciple, after 
his death. Rav Huna’s son, Rabba bar Rav Huna, was one of 
the greatest Sages of the following generation. 


—— E  —W——_ 
Brothers who divided - pon pri: The Gemara's opin- 
ion here is that brothers who have divided their father’s 
estate between them are like buyers. That is to say, it is as if 
each of them sold part of his inheritance to his brother, and 
it is not as if each of them, by virtue of his right of inheri- 
tance, simply clarified which portion had been designated 
for him from the outset. 
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he seller retains something for himself. Here, 


he withdraws from the property completely, and 


therefo 
proper 


re, he transfers the same privileges to one 
y owner as he does to the other (Rashbam; 


Rid). According to the opinion of Rabbi Akiva, if at 


the ou 


set the seller sold only the inner residence, 


the buyer would immediately acquire the privilege 


to exit 


hrough the outer one (Ri Migash). 
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And if the dispute was stated only in this case of an ordinary house 
sale, I would have said that only in this case does Shmuel say that 
a seller sells generously and does not withhold a path for himself, 
but in that case, of the brothers who divided their father’s estate, say 
that he concedes to Rav that the desire to live there just as his 
ancestors did supersedes the seller’s general tendency to sell gener- 
ously. Therefore, it was necessary to teach this dispute in both cases. 


As for the ruling itself, Rav Nahman, who was a disciple of Shmuel, 
said to Rav Huna: Is the halakha in accordance with our opinion, 
or is the halakha in accordance with your opinion? Rav Huna said 
to him: The halakha is in accordance with your opinion, as you 
are near the gate of the Exilarch,® where the judges are frequently 
found, and therefore you are more proficient in monetary law. 


§ It was stated: If there are two residences, one situated behind 
the other," and the owner transferred ownership of the two of them, 
each one to a different person, by means of a sale, or if he trans- 
ferred ownership of the two of them, each to a different person, as 
a gift, they do not have a right of way against each other. That is, 
the one who acquired the inner residence may not pass through the 
outer residence, since each of them received equal privileges from 
the previous owner. And all the more so is this the halakha if the 
outer residence was transferred by means of a gift, and the inner 
residence was transferred by means ofa sale, as it may be assumed 
that a gift is made in a more generous manner than is a sale. 


As for the case where the outer residence was transferred by means 
ofa sale, and the inner residence was transferred by means ofa gift, 
some Sages at first understood from here that they do not have a 
right of way against each other," that is, that the recipient of the 
inner residence may not pass through the outer residence. 


But that is not so, as didn’t we learn in a mishna (71a): In what case 
is this statement, that these items are excluded, said? It is said with 
regard to one who sells a field, but with regard to one who gives 
it away as a gift, it is assumed that he gives all of it, including every- 
thing found in the field. Apparently, one who gives property as a 
gift gives it more generously than does one who sells it, as gifts are 
generally given to friends to whom one wishes to transfer as many 
privileges as possible. Here too, then, one who gives property as a 
gift gives it more generously than does one who sells it, and so the 
recipient of the inner residence acquires a right of way through the 
outer apartment. 


BACKGROUND 


300 


Exilarch - xmba ws: The Exilarch, who descended from the house 
of David, was recognized by the Jews as the heir to the scepter of 
udah and entrusted with broad official powers. He served as the 
eader of the Jews of the Persian Empire and as their representa- 
ive before the authorities, who regarded him as a scion of a royal 
dynasty. He enjoyed a lofty position within the Persian court, and 
here were periods during which he was even considered third in 
he royal hierarchy. The Exilarch was responsible for the collection 
of a major portion of the taxes paid by the Jewish community, and 
he was authorized to appoint leaders and judges who could impose 
corporal, and sometimes even capital, punishment. 


Two residences, one behind the other — ma may mM Dn yw: 
If one simultaneously transfers the ownership of two residences, 
which are situated one behind the other, each to a different person, 
whether both as gifts or both via a sale, the new owners do not 
have a right of way against each other, as he gives or sells to each of 
them generously in an equal measure (Sma). Therefore, the owner 
of the inner residence must persuade the owner of the outer one 
to allow him access to his property. All the more so is this true if the 
prior owner gave the outer residence as a gift while selling the inner 
one. If the prior owner gave the inner residence as a gift and sold 
the outer one, the recipient of the inner residence is automatically 
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Adjacent to the Exilarch's home was a special rabbinical court 
appointed by him to deal with monetary and property matters. He 
had the authority to make certain appointments within the Jewish 
community throughout the empire, although he appears to have 
made these appointments in consultation with the heads of the 
great academies. The Talmud refers to the Exilarchs by the honorific 
title Mar before or after their name. The Exilarchs were devoted to 
the Torah, and some were significant scholars in their own right. 


granted access through the outer one, as one who gives a gift gives 
it more generously than does one who makes a sale. This is the 
halakha only when the two transactions occurred simultaneously, 
but if the prior owner transferred ownership of the inner residence 
before transferring ownership of the outer one, the owner of the 
inner residence is granted access through the outer one even after 
it has been transferred to its new owner. Conversely, if the outer 
residence was transferred first, the owner of the inner residence is 
not granted access through the outer one (Rambam Sefer Kinyan, 
Hilkhot Mekhira 25:4; Shulhan Arukh, Hoshen Mishpat 214:9-10). 
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MISHN 


He has sold the mortar that is fixed in the ground, but not 
the portable one. He has sold the immovable lower millstone 
[ha’itzterobil],\’ but not the portable upper stone [hakelet],'* 
the funnel into which one pours the grain to be ground. And he has 
sold neither the oven’ nor the double stove, as they are deemed 
movable. When the seller says to the buyer: I am selling you it, and 


One who sells a house" has, as part of the 
sale, sold also the door, but not the key." 


everything that is in it, 


One who sells a house - man ny 1317: When one sells a 
house, all of the stationary objects that are part of the house 
are included in the sale. This includes the door, the door bolt 
attached to the wall, the lock installed in the door, the stationary 
lower millstone, and the stationary boards at the entrance that 
are attached with clay. If they are attached with pegs, some 
say that they are not considered stationary (Rema). The seller 
has also sold the oven, the double stove, and the millstone, 


But not the key — naan nx x bax: Since it is portable and 
not an integral part of the house, the keyi is not included in the 
sale of the house. The Ra’avad notes that even though the key 
is constantly in the door, it is designated for supplementary 
protection of the house and therefore not sold along with 
the house. By contrast, the door, even though it swings on its 
hinges and may even be removed at times, is considered part 
of the walls of the house and is therefore included in the sale. 


The lower millstone — Dawg: While all the commentaries 
agree that this is the more stationary part of the mill, opinions 
vary as to its precise definition (see also 20b). Some of the 
geonim describe it as the lower millstone (Rav Hai Gaon), while 
certain early commentaries, including Rashbam, understand 
that it is the base upon which the millstone rests. According to 
the Rambam in his Commentary on the Mishna, it is made from 
wood. The diverse opinions depend in part upon the version 
of the text of the mishna that is accepted, and especially upon 
whether a millstone is mentioned later in the mishna, after the 
double stove, as it is in some versions of the text. 


Lower millstone [itzterobil] and upper stone [kelet] - 
nyp aiw: This type of mill was composed of the itzterobil, 
a cone-shaped stationary bed stone, which protruded upward 
into the kelet, a hollow, hourglass-shaped runner stone. The 
grain would be poured into the kelet and funneled through 
the top half to its midpoint, below which it would be trapped 
and ground between the two stones. Poles were inserted into 
the kelet, by means of which people or donkeys would rotate 
the heavy stone to grind the grain between it and the station- 
ary itzterobil. 

In the image on the right, only the bottom of the itzterobil 
is visible, since most of it is covered by the kelet. 


Roman mill 


HALAKHA 


NOTES — 


_ BACKGROUND 


all of which are stationary, but he has not sold the key, even 
if it is set in the door, nor the portable mortar, nor the vessel 
into which the flour falls after milling, nor the window frames, 
nor the pieces of wood that are stationed beneath the legs 
of a bed. If the seller specified at the time of the sale that he 
is selling the house and all that it contains, then everything is 
included (Rambam Sefer Kinyan, Hilkhot Mekhira 25:5; Shulhan 
Arukh, Hoshen Mishpat 214:11). 


The upper stone - nbpa This term as well is subject to various 
interpretations: The upper millstone (Rav Hai Gaon), the funnel 
through which the grain is poured into the mill (Rashbam), the 
enclosure around the millstone to prevent dispersal of the flour 
after the grinding (Rambam’s Commentary on the Mishna), or 
the receptacle used to collect the flour as it exits the millstone 
(Rambam, Mishne Torah). 


And he has sold neither the oven - vann ny xr: At first 
glance this seems to be referring to an oven or double stove 
that is not attached to the ground. There are, however, alter- 
native versions of the text, such as in the Jerusalem Talmud, 
which indicate that these items are sold along with the house, 
suggesting that they are attached to the ground. Some explain 
that, regardless of the version, the mishna is referring to an 
oven or double stove that is attached to the ground with clay, 
and that the different versions disagree about whether such a 
connection is considered attachment with respect to monetary 
matters, as it is easily removable (Josafot, citing Rabbi Shimshon 
of Saens). 


Oven - a7: Many ovens in the talmudic period were made of 
clay. Wood was burned inside the oven until it turned to ash. 
The ash was then swept away to make room for dough that had 
been rolled out flat and was then stuck to the walls or base of 
he heated oven. 


LANGUAGE 
Lower millstone [itzterobil] - byatipyns: From the Greek 
otpoBidoc, strobilos, which means a rounded or circular 
object. The shape of this part of the mill is understood as sim- 
ilar to the shape of a pinecone, which is also called itzterobil. 


Upper stone [kelet] - bp: Apparently from the Greek 
«dAaBo<, kalathos, which means basket, this word is used 
elsewhere to mean a woman's basket. Here too, it is referring 
to a receptacle. Some suggest that the Greek word derives 
from a Semitic language, perhaps an abridged version of the 
word kala‘at, a wicker basket. 


DATT p: BAVA BATRA: PEREKIV:65A 301 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek IV 
Daf65 Amud b 


BACKGROUND 

Mortar - nwns: During the periods of the Mishna 
and the Talmud, extensive use was made of mortars, 
both to prepare grain for grinding and to crush vari- 
ous types of legumes. Since they were designed for 
a great deal of work with a large volume of produce, 
the mortars were relatively large, although there were 
also smaller mortars for grinding seasonings and 
spices. Sometimes, for the sake of convenience, the 
mortar was attached to the ground with mud, clay, 
or some other adhesive substance, and sometimes 
rocks imbedded in the ground were hollowed out and 
turned into mortars. 
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all these components are sold as part of the sale of the house. 


The G ; h 
GEMARA e anaa suggests Let us say that 


the mishna" that distinguishes between 
different types of household items is not in accordance with 
the opinion of Rabbi Meir. As if it is in accordance with the 
opinion of Rabbi Meir, doesn’t he say in a baraita (78b): If one 
sold a vineyard, he has sold all of the utensils of the vineyard," 
including the movable ones? The same should be true for the sale 
of a house. 


The Gemara answers: You may even say that the mishna was 
taught in accordance with the opinion of Rabbi Meir, as a distinc- 
tion can be made between the two cases. There, in the case of a 
vineyard, the reference is to utensils that are fixed" in the vineyard 
and never removed from it, and therefore they are included in the 
sale, while here, in the case of a house, the mishna is referring to 
utensils that are not fixed in the house, and therefore they are not 
part of the sale. The Gemara objects: But doesn’t the mishna 
teach the halakha governing a key in similar fashion to the 
halakha governing the door, indicating that just as a door is 
fixed in the house, so too, a key is fixed" in the house? Rather, it 
is clear that the mishna is not in accordance with the opinion 
of Rabbi Meir. 


The Sages taught in a baraita (Tosefta 3:1): One who sells a house 

has sold the door and the door bolt and the lock, but he has not 

sold the key. He has sold the mortar’ that was hollowed out of 
the ground" but not the mortar that was fixed to the ground after 

its construction. He has sold the immovable lower millstone but 

not the portable upper stone. And he has sold neither the oven, 
nor the double stove, nor the hand mill. Rabbi Eliezer says: The 

principle is that any item attached to the ground is considered 

like the ground and included in the sale. 


When the seller says to the buyer: I am selling you it and every- 
thing that is in it, all these components are sold along with the 

house. Both in this case and in that case he did not sell the pit 

or the cistern or the gallery, as they are considered separate 

entities that are not at all part of the house. 


NOTES 


Let us say that the mishna — pman xr: The Rashbam interprets 
the suggestion as relating to the mishna’s distinction between 
a stationary mortar and one that is portable. Josafot and other 
early commentaries explain that the question is based upon the 
mishna’s statement that a key, even though it is one of the stan- 
dard utensils in a house, is not sold along with the house. 


The utensils of the vineyard - 099w: This refers to the posts 
used to support the grapevines, as exp ained later (69a) and in the 
commentaries. According to Rabbi Meir, once these posts have 
been readied for this purpose, even if they have not yet been set 
in their designated places, they are included in the sale. 


There the reference is to utensils that are fixed - ap on: 
The vineyard’s utensils, even though they are not attached to the 
ground, are stationed there permanently and never removed, and 
herefore they are included in the sale (Rid). Others understand 
hat unlike a key, the vineyard’s utensils are actually attached to 
he ground, and therefore they are sold along with the vineyard 
(Rabbeinu Gershom). 


So too a key is fixed — 493/73 MAdI AX: Rabbeinu Gershom and 
he Rashbam explain that the key is set in the door and never 
removed from it. Several of the early commentaries accept the 
explanation of the Ri Migash and say that initially the Gemara 


BAVA BATRA: PEREK IV: 65B°: :7D att pp 


assumed that the key in question was not specific to this door, 
but fit many other doors as well; but in the end it concludes that 
the key was designed specifically for this door, and therefore it is 
considered stationary because it cannot be used for another door. 
Alternatively, the Ri Migash suggests that initially the Gemara 
assumed that this is a key for a portable lock, but it later concludes 
that it is a key for a stationary lock installed in the door, and so its 
usefulness is limited to this house. 


The mortar that was hollowed out of the ground - nazam 
mpri: The reference here is to a rock in the ground that was 
shaped into a utensil, and it was left in its place in the ground and 
used as a mortar, whereas a fixed mortar is one that was attached 
to the ground after its construction. Rabbeinu Yitzhak of Dampi- 
erre explains that a fixed mortar is one that was attached to the 
ground and will not be moved again, whether it was formed into 
a mortar before it was attached to the ground or only afterward. 
In any case, Rav Hai Gaon notes that this baraita disagrees with 
the mishna, which states explicitly that a fixed mortar is included 
in the sale of a house. The Rashbam maintains that the mishna 
follows the opinion of Rabbi Eliezer. In the Jerusalem Talmud, 
however, the mishna is explained in accordance with the first 
tanna of the baraita. 
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§ The Sages taught in a baraita: A duct? that one hollowed out" 
and afterward attached to the ground or to a building invalidates 
a ritual bath" through the water it channels to the bath. The water 
in a ritual bath must be gathered directly from rain or a stream, 
not drawn with vessels. If one hollowed out a log and used it to 
channel water into the bath, this is considered drawn water, as he 
used a vessel. By contrast, if one attached it first and afterward 
hollowed it out, it does not invalidate the ritual bath. Before 
the log was hollowed out, it was already attached to and consid- 
ered part of the ground, and therefore the act of hollowing it out 
does not turn it into a vessel. The Gemara asks: Whose opinion 
is this? It appears to be neither the opinion of Rabbi Eliezer, nor 
that of the Rabbis. 


The Gemara clarifies the question: To which opinion of Rabbi 
Eliezer is this referring? If we say it is referring to the opinion of 
Rabbi Eliezer in the aforementioned baraita with regard to the 
sale ofa house, that any item attached to the ground is considered 
part of the house and is sold along with it, there is a diffculty. 
As perhaps this is the reasoning employed in the dispute with 
regard to the sale of a house, that Rabbi Eliezer holds that one 
who sells, sells generously" anything that is attached to the 
ground, while the Rabbis hold that one who sells, sells sparingly, 
selling only utensils that serve an intrinsic function in the house 
and nothing else, even if they are attached to the ground. But this 
teaches us nothing about the opinions of Rabbi Eliezer and the 
Rabbis with respect to a ritual bath. 


But rather, the reference must be to the opinion of Rabbi Eliezer 

concerning a beehive. As we learned in a mishna (Shevi it 10:7): 

With regard to a beehive attached to the ground by clay, Rabbi 

Eliezer says: It is like land," and therefore one may write a docu- 
ment that prevents the Sabbatical Year from canceling an out- 
standing debt [ prosbol] based upon it. Such a document cannot 

be written unless the borrower owns some land, and a beehive is 

considered like land for this purpose. 


A duct that one hollowed out - ippmw via: If one hol- 
lowed out a wooden pipe and created a receptacle within it, 
e.g. an area that can catch dirt or stones, and afterward he 
fixed it to the ground, all the water flowing through it into 
a ritual bath is considered drawn water. If that ritua 
then lacks a majority of water that was not drawn (Shakh), 


HALAKHA 


invalidates the bath only if it holds one-quarter of a /og. If he 
first fixed the wooden pipe to the ground, and afterward he 
hollowed it out and created a receptacle within it, the water 
flowing through it is not considered drawn water, and it does 
not invalidate the ritual bath (Rambam Sefer Tahara, Hilkhot 
Mikvaot 6:6; Shulhan Arukh, Yoreh De‘a 201:36). 


bath 


it is invalidated. If the pipe is of earthenware, the receptacle 


A duct that one hollowed out — ippnw 52%: The Rashbam 


NOTES 
One who sells, sells generously — 131 75 pya 2): Rabbi 


explains that the reference here is to an ordinary duct made 
of wood or stone that is open at both ends. Since it was 
fashioned into a vessel before it was attached to the ground, 
it retains its status as a vessel even afterward. Most com- 
mentaries maintain that a pipe that is open at both ends, 
or even one that is open at only one end, is in any event 
not considered a vessel that invalidates the water flowing 
through it by giving it the status of drawn water. They explain 
that the pipe here has a small receptacle hollowed into it to 
catch dirt and pebbles and prevent them from flowing along 
with the water, and it is because of this receptacle that it is 
considered a vessel (Ramban; Rashba; Rid). 


Invalidates a ritual bath - mpag nx bois: According to 
accepted tradition, a ritual bath effects purification only if its 
waters are collected naturally, but not if they are drawn by 
human hands. Therefore, any water reaching a ritual bath via 
a vessel is considered water drawn through human agency, 
which invalidates the ritual bath. 


Eliezer holds that the seller will not bother to remove an 
item that is attached to the ground, and unless he explicitly 
states otherwise, it is assumed that the seller intends for 
such an item to remain in its place for the buyer. By contrast, 
he Rabbis hold that whatever is not an integral part of the 
house itself is not included in the sale, and since the seller 
is not generous with the buyer, he keeps whatever he can. 


It is like land — yppa x71 97: A beehive is acquired in 
he same way that land is acquired, i.e., through money, a 
document, or taking possession of it, and it is not acquired 
hrough pulling, as one would acquire movable property 
Tosafot). Similarly, a beehive is like land with respect to oaths 
mandated by Torah law, as when one admits to part of a 
claim, just as an oath is not taken to counter a claim with 
regard to land, so too, an oath is not taken to counter a claim 
with regard to a beehive. 


BACKGROUND 


Duct - 14¥: Some of the pipes referred to in talmudic literature 


are 


ike modern-day pipes, hollow cylinders through which liquids 


flow. Others were open on top and similar to a gutter. Such pipes 


wer 


e produced by carving a deep groove in some solid material, 


such as wood, for the liquid to flow through. This explains how a 
pipe could be affixed to the ground before being hollowed out. 
According to Tosafot, the pipe referred to in the baraita had an 


add 
bot 


itional indentation at some point, carved deeper than the 
om surface of the groove, for catching pebbles and other 


debris, so that they would not flow further along with the liquid. 
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Perek IV 
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NOTES 


Itis not susceptible to ritual impurity in its place — FY% 
Anipaa axnw mhapa: According to this explanation, the 
beehive ceases to be susceptible to ritual impurity when 
it becomes attached to the ground. Though it was ini- 
tially a vessel, once it is attached to the ground it has the 
status of land, which is not susceptible to ritual impurity 
(Rashbam). The phrase: In its place, means that it has this 
status as long as it is attached to the ground (Ritva). 


One who removes honey from it on Shabbat - 771973 
nawa mya: According to this explanation, one who 
removes honey from a beehive is considered to be 
detaching something from the place where it grew. Since 
a beehive that is attached to the ground is considered like 
the ground, when one removes the honey from it, it is as 
if he were detaching it from the ground. This is consid- 
ered prohibited labor on Shabbat, a subcategory of the 
primary category of harvesting. One who does so unin- 
tentionally on Shabbat is liable to bring a sin-offering. 


Just as with regard to a forest — 33 mm3: According to 
this explanation, there is no general halakha here con- 
cerning vessels attached to the ground, but rather, this 
halakha applies specifically to a beehive. Since the verse 
likens honey to a forest, one who removes honey from 
a beehive on Shabbat is treated like one who detaches 
something from the ground in a forest (Rashbam). The 
analogy between honey and forest applies to all aspects 
of halakha relating to them, and not just removing honey 
from a beehive on Shabbat. Therefore, a beehive is con- 
sidered attached to the ground like the trees of a forest 
with respect to all halakhot governing land (Ri Migash). 
The early commentaries disagree about whether this 
halakha applies to any beehive, even one that is not 
attached to ground, or only to a beehive that is actually 
attached to the ground. 


Baker's board - painna by aT: Most commentaries 
explain that this is a wooden board on which the dough 
was kneaded or on which the loaves were arranged for 
baking (Rabbeinu Gershom). Others suggest that this was 
a board on which the baked loaves were set on display 
for sale (Rashbam). In the case in the Gemara, the baker's 
board was prepared for its purpose and then fixed to a 
wall. Since it was prepared for its purpose by human 
hands, it is a vessel, but, having no receptacle, it falls into 
the category of flat wooden vessels. 


LANGUAGE 
Baker's board [daf shel nahtomin] - painna by JT: 
The word nahtom is mentioned in the Mishna and is 
used as a designation for a professional baker who sells 
bread to the public. This word is borrowed from the Ara- 
maic, which, in turn, derived it from the Acadian word 
nuhatimmu, which means a baker of bread. 

This baker's board is generally understood as a 
wooden board on which one kneads and rolls out the 
dough. According to the Rashbam, the reference here 
is to a board that is attached to the wall at an angle to 
display the loaves for sale. In either case, this wooden 
board is completely flat and lacks a receptacle. 
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on Shabbat" is liable to bring a sin-offering, as he is likened to one 
who harvests produce attached to the ground. 
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But the Rabbis say: Such a beehive is not like land," and therefore 
one may not write a prosbol based upon it, and it is susceptible to 
ritual impurity even when it is fixed in its place, and one who 
removes honey from it on Shabbat" is exempt from bringing a 


sin-offering. This mishna suggests that Rabbi Eliezer holds that a 
vessel that was affixed to the ground is considered like land for all 
purposes. This contradicts the baraita that states that if one hol- 
lowed out a pipe and then affixed it to the ground, it is still consid- 
ered a vessel, and water flowing through it is considered drawn water 
that invalidates a ritual bath. This indicates that the baraita was not 
taught in accordance with the opinion of Rabbi Eliezer. 
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The Gemara rejects this opinion, stating that there, in the mishna, 
Rabbi Eliezer treats the beehive like land for the reason that Rabbi 
Elazar stated, and not because he holds that all vessels that are 


affixed to the ground are considered like land. As Rabbi Elazar 

stated: What is the reasoning for the statement of Rabbi Eliezer 

with regard to one who removes honey from a beehive? His ratio- 
nale is as it is written: “And he put forth the end ofthe rod that was 

in his hand and dipped it in the honeycomb [ya‘arat hadevash]” 
(1 Samuel 14:27). 
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Rabbi Eliezer understands that since the Hebrew words used here 
for honeycomb can also mean honey forest, the verse comes to 
teach that just as with regard to a forest," one who picks anything 
from a tree on Shabbat is liable to bring a sin-offering, so too, with 


regard to a beehive containing honey, one who removes honey 
from it on Shabbat is liable to bring a sin-offering, as the beehive 
is treated like land. Consequently, Rabbi Eliezer relies here on a 
special derivation, which does not necessarily apply to other vessels. 
Therefore, nothing can be learned from this about Rabbi Eliezer’s 
opinion with regard to the pipe in the baraita. 
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Rather, the reference with regard to the hollowed-out duct must be 
to the opinion of Rabbi Eliezer concerning a baker’s board on 
which he kneads the dough, as we learned in a mishna (Kelim 15:2): 
With regard to a baker’s board [daf shel nahtomin]™ that was 


affixed to the wall," Rabbi Eliezer renders it not susceptible to 
ritual impurity, while the Rabbis render it susceptible to ritual 
impurity. This seems to indicate that, according to Rabbi Eliezer, 
anything that is affixed to the ground or to something else that is 
affixed to the ground is treated like land, and therefore it cannot 
become ritually impure. 


HALAKHA 


It is not like land — yp mx: By Torah law, oaths are not 
imposed to counter claims with regard to landed property or 
produce that is still attached to the ground and requires its nour- 
ishment. As for a movable item that was affixed to the ground, 
such as a beehive, some say that it is not like landed property 
and therefore an oath can be imposed with regard to it (Tur, 
citing Sefer Halttur), as the halakha is in accordance with the 
opinion of the Rabbis, as opposed to that of Rabbi Eliezer. Others 
(Mordekhai; Rabbeinu Hananel; Gra) rule that in this matter, any- 
thing attached to the ground is considered like landed property 
(Tur, Hoshen Mishpat 95; Shulhan Arukh, Hoshen Mishpat 95:1, and 
in the comment of Rema). 


One who removes honey from it on Shabbat - maan nging 
nawa: Removing honey from a beehive on Shabbat is prohib- 
ited, as it is similar to the prohibited labor of detaching. The 


Rema limits this to cases where the honey is stuck to the walls 
of the beehive; but if, before Shabbat, the honeycombs were 
detached, or if they were broken and the honey flows freely 
within the beehive, the honey may be removed on Shabbat. 
This is in accordance with the opinion of the Rabbis that the 
prohibition against removing honey from a beehive is a rabbinic 
decree (Rambam Sefer Zemanim, Hilkhot Shabbat 21:6; Shulhan 
Arukh, Orah Hayyim 321:13). 


A baker's board that was affixed to the wall - }ainna by aT 
bnisa iyapw: A metal baker's board, whether it has or it lacks a 
receptacle, and even if it is fixed to a wall, is considered a vessel 
and not land, and therefore it is susceptible to ritual impurity. This 
is in accordance with the opinion of the Rabbis as interpreted 
by Rabbi Yosei ben Rabbi Hanina (Rambam Sefer Tahara, Hilkhot 
Kelim 11:24). 
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Having concluded that this is the dispute between Rabbi Eliezer 
and the Rabbis that was referred to previously, the Gemara repeats 
the question raised earlier about the ruling in the baraita with 
regard to a duct: Whose opinion is it? It appears to be neither that 
of Rabbi Eliezer nor that of the Rabbis. As if it is the opinion of 
Rabbi Eliezer, then even if one hollowed out a duct and after- 
ward he fixed it to the ground, water flowing through it should 
not be considered drawn water that invalidates a ritual bath, as 
according to Rabbi Eliezer, a baker's board that was first a vessel, 
but then became fixed in a wall, is treated like land. And ifit is the 
opinion of the Rabbis, then even if he first fixed the duct to the 
ground and only afterward he hollowed it out, the duct should 
also be treated like a vessel, and the water flowing through it 
should be considered drawn water, as the Rabbis do not differenti- 
ate with regard to the stage at which the baker's board was affixed 
to the wall. 


The Gemara responds: Actually, one can explain that the baraita 
is in accordance with the opinion of Rabbi Eliezer, but the 
halakha governing flat wooden vessels" without a receptacle, such 
as a baker’s board, is different, as they are vessels susceptible to 
ritual impurity only by rabbinic law," but by Torah law they are 
not vessels susceptible to ritual impurity. Therefore, Rabbi Eliezer 
agrees that when the baker’s board is affixed to the wall, it is no 
longer subject to the rabbinic decree. A hollowed-out duct, how- 
ever, is a vessel susceptible to ritual impurity by Torah law, and it 
remains so even if afterward it was affixed to the ground. Therefore, 
the water flowing through it invalidates a ritual bath. 


The Gemara asks: By inference, from the fact that Rabbi Eliezer 
is more stringent in the case of the duct and distinguishes between 
a duct that was first hollowed out and only afterward affixed to the 
ground, and one that was first affixed to the ground and only 
afterward hollowed out, does it not follow that the halakha gov- 
erning drawn water, i.e., that drawn water added to a ritual bath 
that does not already contain the necessary quantity of water 
invalidates it, applies by Torah law? 


But this is difficult, as we maintain that the halakha that drawn 
water invalidates a ritual bath applies only by rabbinic decree. 
And furthermore, doesn’t Rabbi Yosei ben Rabbi Hanina say 
that the dispute between Rabbi Eliezer and the Rabbis is with 
regard to a board of metal," and a metal vessel, even if it is flat 
and lacks a receptacle, is susceptible to ritual impurity by Torah 
law? This means that, according to Rabbi Eliezer, even a vessel 
that is susceptible to ritual impurity by Torah law loses its status 
as a vessel when it is affixed to the ground. Consequently, the 
question returns: Whose opinion is cited in the baraita that states 
that if one first hollowed out a duct and afterward fixed it to the 
ground, it is still considered a vessel and water flowing through it 
invalidates a ritual bath, but if he first fixed it to the ground and 
afterward hollowed it out, the water flowing through it does not 
invalidate a ritual bath? 


With regard to a board of metal - nama bw ‘1a: According 
to all opinions, a metal vessel, even if it is flat, is susceptible 
to ritual impurity by Torah law. The dispute here relates to 
the effect of fixing the baker's metal board to the wall: Is 


NOTES 


the board, which is susceptible to impurity by Torah law, 
considered part of the wall, and therefore treated like the 
ground, which is not susceptible to impurity, or is its status 
as a vessel not capable of being nullified in this manner? 


HALAKHA 


Flat wooden vessels — yy 13 wwa: Wooden vessels lacking a 
receptacle, which are known as flat wooden vessels, are suscep- 
tible to ritual impurity only by rabbinic law, and some are not sus- 
ceptible to any impurity at all. This does not apply to flat wooden 
vessels that are fit for sitting or lying upon and, consequently, 
are susceptible to ritual impurity imparted by treading. That is to 
say, if a man who experiences a gonorrhea-like discharge [zav], 
or the like, treads, lies, or sits on such vessels, they become ritu- 
ally impure by Torah law. Since they are susceptible to impurity 
imparted by treading by Torah law, they are susceptible to all 
types of impurity by rabbinic law (Rambam Sefer Tahara, Hilkhot 
Kelim 1:10, 23:1). 


NOTES 


Flat wooden vessels. ..as they are susceptible to ritual impu- 
rity by rabbinic law — }377 ngawa yy bp w3: According 
to the Rashbam, flat wooden vessels are not susceptible to 
ritual impurity at all, neither by Torah law nor rabbinic law. The 
only exceptions are flat wooden vessels that are fit for sitting 
or lying upon, which are susceptible to ritual impurity by Torah 
law. Therefore, according to the Rashbam, this statement is the 
Gemara's initial assumption that is abandoned at the conclusion 
of the discussion. 

The majority of the early commentaries disagree. All agree 
that flat wooden vessels that are fit for sitting or lying upon are 
susceptible to ritual impurity by Torah law. Also, all agree that 
flat wooden vessels that do not serve humans or their utensils 
directly, such as arrows, are not susceptible to ritual impurity at 
all. The early commentaries disagree about flat wooden vessels 
that serve humans or their utensils, e.g., tables, at which a person 
eats or upon which he rests his utensils. Some hold that they are 
susceptible to ritual impurity by Torah law (Ramban; Rashba), 
while others hold that their susceptibility to ritual impurity is 
by rabbinic law (Rambam; Tosafot). All agree, apart from the 
Rashbam, that a baker's board is susceptible to ritual impurity 
only by rabbinic law since it does not serve any direct human use. 
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HALAKHA 


Drawn water...invalidates a deficient ritual bath 
by rabbinic law — 32377 AIK: Some maintain 
hat even if a ritual bath is filled entirely with drawn 
water, it is invalid only by rabbinic law (Rambam; 
Rabbeinu Yitzhak of Dampierre; Geonim). The Lev- 
ush maintains that this is also the opinion of the 
Shulhan Arukh. The Rema, citing Rabbi Shimshon 
of Saens and the Rosh, writes that only if less than 
half of the ritual bath’s minimum volume is com- 
pleted by drawn water is it invalid by rabbinic law, 
but if half or more is completed by drawn water 
it is invalid by Torah law (Rambam Sefer Tahara, 
Hilkhot Mikvaot 4:1-2; Shulhan Arukh, Yoreh De'a 
201:3, and in the comment of Rema, and see Jaz 
on 201:70). 
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The Gemara answers: Actually, one can explain that the baraita is in 
accordance with the opinion of the Rabbis," who deem the baker's 
metal board susceptible to ritual impurity even when it is fixed to a 
wall, but the halakha governing drawn water added to a deficient 
ritual bath is different, because drawn water invalidates a deficient 
ritual bath only by rabbinic law," and therefore the Rabbis were 
lenient. 


The Gemara asks: If so, then even if one first hollowed out the duct 
and only afterward fixed it to the ground, water flowing through it 
should not invalidate the ritual bath as well. The Gemara answers: 
It is different there, where the duct was hollowed out before being 
affixed to the ground, as the duct had the status of a vessel" when it 
was still detached from the ground, and therefore the Rabbis were 
not willing to be lenient to such an extent and rule that water flowing 
through the duct does not invalidate a ritual bath. 


§ Rav Yosef raises a dilemma: With regard to rainwater that was 
falling and the owner consciously desired that it should fall so that it 
would wash his immovable lower millstones,” what is the halakha 
with regard to the seeds in the millstones? The verse “But if any water 
be put upon the seed... it shall be unclean to you” (Leviticus 11:38) 
teaches that seeds and other food become susceptible to ritual purity 
only after they have been detached from the ground, and water, or 
another of the seven liquids specified in the mishna (Makhshirin 6:4), 
has been put on them. The food must be exposed to the liquid willfully 
by the owner; that is, he must desire or at least be pleased that the 
food should become wet. Rav Yosef asks about a case where the owner 
wants the rain to fall on the millstones: Does that water make the 
seeds upon which it falls susceptible to ritual impurity? 


The Gemara clarifies Rav Yosef’s question: Do not raise this dilemma 
according to the opinion of Rabbi Eliezer, who says: Anything 
attached to the ground has the same legal status as the ground. Since 
the lower millstones are attached to the ground, they therefore have 
the same legal status as the ground, and water that falls on the ground, 
even if it is pleasing to the owner, does not make food susceptible 
to ritual impurity. When should you raise this dilemma? Raise it 
according to the opinion of the Rabbis, who say: It does not have 
the same legal status as the ground. What is the halakha with respect 
to imparting susceptibility to ritual impurity? The Gemara concludes: 
An answer to this question was not found; therefore, the dilemma 
shall stand unresolved. 


§ Rav Nehemya, son of Rav Yosef, sent a message to Rabba son of 
Rav Huna the Short at Neharde’a: When this woman bearing this 
letter comes before you, 


NOTES 


Actually it is the opinion of the Rabbis — x7 pal adiyd: 

The Gemara's conclusion here is that the baraita about the hollowed- 
out duct can be explained in accordance with the opinion of the 
Rabbis about a baker's metal board, and the apparent contradiction 

is resolved as follows: A baker’s metal board is susceptible to ritual 

impurity by Torah law, and therefore fixing it to a wall does not nullify 
that susceptibility; but drawn water invalidates a ritual bath only by 
rabbinic decree, and therefore the Rabbis are lenient with regard to 
water flowing into a ritual bath through a duct that was hollowed 

out only after it was attached to the ground (Rashbam). 


It had the status of a vessel — voy bp Min: Since this duct was 
already hollowed out, it is considered a vessel, even if later it was 
attached to the ground. If water flowing through such a duct would 
not invalidate a ritual bath, this would negate the rabbinic decree 
relating to drawn water (Rashbam). 


So that it would wash his lower millstones — poanoy nt ny roan: 
The Rashbam interprets this as a general question as to whether 


309171 pa 


an item that was movable and was later attached to the ground is 
considered as attached or detached with regard to susceptibility to 
ritual impurity. Many early commentaries maintain that the question 
is specifically about stationary millstone bases, as if it were a general 
question it should have been asked in a general manner, without 
mentioning millstone bases. They explain that the Gemara assumes 
that certain items that had been movable but were later attached to 
the ground, such as a wall, are treated like the ground with regard 
to susceptibility to ritual impurity, while others, like a baker's metal 
board, are considered detached even if they were physically fixed to 
a wall or the like. Therefore, the question here is whether the Rabbis, 
who exclude even the stationary mortar from the sale of a house but 
include the stationary millstone base, consider the millstone base 
attached to the ground for the purpose of susceptibility to ritual 
impurity or whether they include the stationary millstone base in 
the sale of a house solely because the seller sells generously, but with 
regard to susceptibility to ritual impurity they consider it portable 
(Tosafot; Ri Migash; Rid). 
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collect for her one-tenth of her father’s estate," in keeping with the 
rabbinic ordinance that states that ifa man dies, his sons are obligated 
to give his daughter a tenth of his landed properties as a dowry, and 
collect it even from his immovable lower millstones," as they too 
are considered landed property. Rav Ashi said: When we were stu- 
dents in Rav Kahana’s house we would collect for this purpose even 
from the rent of houses;"" since this money is earned from real estate, 
it too has the status of landed property and is included in the dowry 
calculations. 


M I S H N A One who sells a courtyard" without specifying 

what is included in the sale has sold with it the 
houses, pits, ditches, and caves found in the courtyard, but he has 
not sold the movable property.’ When the seller says to the buyer: 
Iam selling you it and everything that is in it, all these components 
are sold along with the courtyard, even the movable property. Both 
in this case, where he executes the sale without specification, and in 
that case, where he adds the phrase that includes the movable prop- 
erty, he has not sold the bathhouse, nor has he sold the olive press 
that is in the courtyard, as each is an entity with a discrete purpose 
and not an integral part of the courtyard. Rabbi Eliezer says: One 
who sells a courtyard without specifying what is included in the sale 
has sold only the airspace, i.e., the open space, of the courtyard, but 
nothing found in the courtyard, not even the houses. 


GEMARA The Sages taught in a baraita (Tosefta, 3:1): 


One who sells a courtyard has sold with it 
the outer houses that can be accessed directly from the courtyard, 
and the inner houses that can be entered only via the outer houses, 
and the area of the sand fields [uveit haholsaot]."' As for the stores, 
those that open into the courtyard are sold along with it; those that 
do not open into it, but rather open into the public domain, even if 
they are located in the courtyard, are not sold along with it; and those 
that open both into this courtyard and into that other public domain 
are grouped together with those that open into this courtyard alone, 
and both these and those are sold with it. Rabbi Eliezer says: One 
who sells a courtyard without specifying what is included in the sale 
has sold only the open space of the courtyard. 


HALAKHA 


From immovable lower millstones - o%M77 hawn: Ifa man 
dies leaving an unmarried daughter, and the court has no way to 
determine how much he would have given his daughter for her 
dowry, she is granted one-tenth of her father’s landed property. 
The Tur writes that the daughter's dowry is also collected from his 
immovable lower millstones (Rambam Sefer Nashim, Hilkhot Ishut 
20:3, 5; Tur, Even HaEzer 113; Shulhan Arukh, Even HaEzer 13:2). 


From the rent of houses - 131 sonyn: A daughter's dowry can 
also be collected from the rent generated by property left by 
her father, in accordance with the opinion of Rav Ashi. This is the 
halakha only if the payment date has not arrived and the heirs 
have not collected the rent for the time that has passed. If the 
rental period has concluded and the money for rent has been 
collected, the dowry cannot be collected from that money (Rema, 
citing Tur). Nowadays, when the marriage contract payment and 
its stipulations are collected from movable property, a daughter's 
dowry may also be collected from movable property (Rambam 
Sefer Nashim, Hilkhot Ishut 20:5; Shulhan Arukh, Even HaEzer 113:2-3, 
and in the comment of Rema). 


One who sells a courtyard — %77 Mx 33537: When one sells a 
courtyard to another, the sale includes its pits, ditches, and caves, 


and all its houses, even houses that do not open into the court- 
yard, including those used to store sand. The courtyard’s stores 
that open into the courtyard are also included in the sale. These 
are stores designated for supplying the needs of the courtyard’s 
residents (Sma). Stores that open both into the courtyard and into 
other places, such as the public domain, but the majority of whose 
business is with residents of the courtyard, are also included in the 
sale. Stores that do not meet the above criteria are not included 
in the sale. 

Movable property is also not included in the sale. This refers to 
items that are not normally considered part of the sale of a house 
(Rema). But if it is stipulated that the sale includes the courtyard 
and everything that is in it, then even the movable property is 
included in the sale, but food is not (Rema, citing Tur). In any case, 
even if it was stipulated that the sale includes everything that is in 
the courtyard, it includes neither the olive press nor the bathhouse. 
Some maintain that if the borders of the courtyard are specified, 
the buyer acquires these as well (Nimmukei Yosef, citing Rashba). 
The Sma adds that this is the halakha only if the seller writes that he 
is selling everything contained within those boundaries (Rambam 
Sefer Kinyan, Hilkhot Mekhira 25:6; Shulhan Arukh, Hoshen Mishpat 
215:1, and in the comment of Rema). 


NOTES 


One-tenth of the estate — D3) Wwy: One of the 
stipulations in a marriage contract is that a father 
must provide a dowry for each of his daughters. If the 
daughter marries during the father's lifetime, he gives 
a sum that accords with the prevalent custom, as well 
as with his capabilities and personality. If she marries 
after the death of her father, the court assesses how 
much the father would likely have provided. When 
the court has some basis for such an assessment, e.g., 
when the father had married off one of his daughters 
during his lifetime, the court uses that to set the sum 
of the dowry. When there is no clear basis upon which 
o make such an estimate, the Sages enacted that the 
dowry should be one-tenth of the landed property of 
he father's estate. 


From his lower millstones — o%M77 Dwyn: 
Even though the lower millstones are not part of the 
ground, since they are considered part of a house for 
he purpose of a sale, they are also considered land 
with regard to the one-tenth of the deceased's estate 
hat must be given to his daughter as her dowry. 


From the rent of houses - ‘7137 sonyn: ost of the 
commentaries interpret this term as referring to the 
money a landlord receives from rentals. Rabbeinu 
Gershom understands that it means the manure that 
is produced in the courtyards and the houses. With 
regard to the rent money, Tosafot state that the refer- 
ence is to uncollected rent money, as once the heirs 
have collected the money it is considered movable 
property from which the dowry cannot be collected. 
The Ri Migash writes that the dowry can be collected 
from the rent only for the period during which the 
father was still alive, but not from the rent for later 
periods. 


Movable property - povdvn: The reference here is to 
movable property that is associated with the house, 
e.g. furniture and other items usually used in a house. 
This does not include movable property stored there, 
but not associated specifically with the house, e.g., 
merchandise or work tools (Rashbam). 


Area of sand fields - nixpdina ma: Some early 
commentaries had a version of the text according 
to which the sand fields are not included in the sale 
(Rabbeinu Barukh; Rabbeinu Gershom; Rashbam). 
Many commentaries explain the term as referring to 
a place containing high-quality sand from which glass 
is produced (Rabbeinu Hananel; Ri Migash; Rashbam). 
Others explain that it means a building built of stones 
from which glass is produced, making it an excep- 
tional building in its own right, yet nevertheless it is 
considered part of the courtyard (Nimmukei Yosef). Yet 
others argue that courtyards do not normally contain 
such a building, and therefore they interpret the term 
as referring to a building without floorboards where 
the floor is comprised of sand. Such a building is gen- 
erally not used for dwelling, but for storage (Ramah). 
Still others propose that this is referring to a rocky area 
within the courtyard (Rabbeinu Gershom; Rabbeinu 
Barukh). 


LANGUAGE 
Sand fields [holsaot] - nixpbin: Some maintain 
that the source of this word is the Greek xa, khalix, 
meaning gravel stones. The word could have been 
altered after entering Aramaic, under the influence of 
the word for clay, harsit. 
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The Master said in the baraita: Stores that open both into this court- 
yard and into that public domain are sold along with the courtyard. 
The Gemara raises an objection: But didn’t Rabbi Hiyya teach a 
baraita that states that such stores are not sold with the courtyard? 
The Gemara answers that this is not difficult: This baraita, that 
teaches that the stores are sold along with the courtyard, is referring 
to a case where the majority of their use is from within, i.e., the 
stores are mainly accessed from within the courtyard, while that 
baraita of Rabbi Hiyya, that teaches that the stores are not sold along 
with the courtyard, is referring to a case where the majority of their 
use is from without, i.e., the stores are accessed mainly from the 
public domain. 


The mishna teaches, and it was similarly taught in the baraita, that 
Rabbi Eliezer says: One who sells a courtyard has sold only the 
airspace of the courtyard, and he has sold nothing found in the 
courtyard, not even the houses. To clarify the disagreement between 
the unattributed opinion in the mishna and Rabbi Eliezer, Rabba said: 
If the seller said to the buyer that he is selling him dirata, i.e., the place 
of residence, everyone agrees that he means to sell the houses and 
that they are also included in the sale. When they disagree, it is where 
he said to him that he is selling him darta, i.e., the courtyard. One 
Sage, Rabbi Eliezer, holds that he means to sell only the garden, i.e., 
the space between the houses, and one Sage, the unattributed first 
opinion in the mishna, holds that he means to sell also the houses. 


Some state a different version of this discussion, according to which 
Rabba says: If the seller says to the buyer that he is selling him darta, 
everyone agrees that he means to sell also the houses and that they 
are included in the sale. When they disagree, it is where he said to 
him that he is selling him the hatzer, the Hebrew term for courtyard. 
One Sage, Rabbi Eliezer, holds that when he says hatzer, he means 
to sell him only the airspace, i.e., the open space of the courtyard 
itself, and one Sage, the unattributed first opinion in the mishna, 
holds that houses are also included in the sale, just as the courtyard 
of the Tabernacle included the Tabernacle itself. 


§ And Rabba says that Rav Nahman says: If one sold another a 
sand field for glass making, and a pond" for fishing or some other 
purpose, if the buyer took possession of the sand field" in order 
to finalize the transaction, he has not acquired the pond and must 
therefore perform a separate act of acquisition for it. Conversely, if 
he took possession of the pond, he has not acquired the sand field. 
The Gemara asks: Is that so? But doesn’t Shmuel say: If one sold 
another ten fields in ten different regions, all in a single bill of sale, 
once he takes possession of one of them, he has acquired them all; 
and the two cases seem to be analogous. 


The Gemara rejects the parallel: There, in the case of the ten fields, the 
land is all located in one geographic block, and it all has one use, i.e., 
to be farmed. The buyer, therefore, acquires all of the fields when he 
takes possession of one of them, even if they are not adjacent. But here, 
in the case of the sand field and the pond, this, the sand field, has a 
distinct use, i.e., to supply sand for glass making, and that, the pond, 
has a distinct use, i.e., for fishing. Therefore, taking possession of one 
of them does not effect a transfer of the other. 


And some state a different version of the previous discussion. 


NOTES 


Pond - nan: Some interpret this as a river or stream from 
which gold may be extracted (Rabbeinu Hananel; Rashbam). The 
Rashbam suggests an alternative explanation that it is a place 
for fishing. The Ri Migash explains that this is a water hole in the 
courtyard. The Rambam explains this section of the Gemara as 
teaching about the sale of two fields, located in different types 


of terrain, to one person. In his opinion one field is in a valley, 


while the other field is in a mountainous area. If the buyer took 
possession of one field, he has not acquired the other. 


Took possession of the sand field - mpbina pn: One of 
the ways to effect acquisition of real estate is by taking physical 
possession of the property, as explained in the third chapter of 
this tractate. When a buyer performs an act that enhances the 
property, this is an act of acquisition, which finalizes the transfer 
of ownership. The issue here is whether an act of acquisition 
that is performed with one property can effect the acquisition 
of another property located in a different place, when the two 
properties are being sold together. 
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Rabba actually said that Rav Nahman said: If one sold another 
a sand field and a pond, and the buyer took possession of 
the sand field, he has also acquired the pond." The Gemara 
asks: This is obvious, as Shmuel says: If one sold ten fields to 
another in ten different regions, once he takes possession of one 
of them, he has acquired them all. The Gemara explains why Rav 
Nahman’s statement was nevertheless necessary: It is necessary 
lest you say that there, in the case of the ten fields, the land is 
all located in one geographic block with a single use, and there- 
fore all the fields are acquired together. But here, in the case of 
the sand field and the pond, this, the sand field, has a distinct 
use, and that, the pond, has a distinct use, and therefore taking 
possession of one of them should not effect acquisition of the 
other. Therefore, Rav Nahman teaches us that if the buyer took 
possession of the sand field, he has acquired the pond as well. 


One who sells an olive press" without 
MISHNA A 


specifying what is included in the sale 
has sold with it the yam" and the memel and the betulot," the 
immovable elements of the olive press. But he has not sold with 
it the avirim and the galgal and the kora, the movable utensils 
ofthe olive press. When the seller says to the buyer: I am selling 
you it and everything that is in it, all these components are sold 
along with the olive press, even the movable utensils. Rabbi 
Eliezer says: One who sells an olive press has sold the kora as 
well, as it is the most fundamental element of the olive press. 


HALAKHA 


If he took possession of the sand field he has acquired the 
pond - aban mp moina pina: If one purchased ten fields 
from another and paid him in full, once he takes possession 
of one of the fields he has acquired them all, even if they 
are in ten different regions. The same applies to houses or 
a combination of fields and houses (Rema, citing Nimmukei 
Yosef). This is the halakha even if they are not all used in the 
same manner, e.g. if one is on a mountaintop while another 
is in a valley, according to the Rambam'ss interpretation of the 
erms used in the Gemara. The above is in accordance with 
he second version of Rav Nahman's opinion. If the buyer did 
not pay in full, he has acquired property only in accordance 
with the amount he paid. If he received the fields as a gift, 
he acquires all of them by taking possession of one. Some 
(Rema, citing Rosh; see Sma) hold that even in the case of a 
gift, he acquires only those properties with regard to which 
he performs some act of possession (Rambam Sefer Kinyan, 
Hilkhot Mekhira 1:19; Shulhan Arukh, Hoshen Mishpat 192:12). 


One who sells an olive press - 7373 m3 1311977: One who sells 
an olive press without specifying what is included in the sale 


Has sold the yam — 099 Mx 23: According to one explana- 
ion of this and the following mishna, anything attached to 
he ground is included in the sale, while movable items are 
not included in the sale (Rashbam). According to another 
explanation, some of the items sold together with the olive 
press are movable, but they are included in the sale, either 
because they have no independent significance and are 
herefore subsumed under the general sale, or because they 
are used only in an olive press and are therefore assumed 
o be sold along with it (Rabbeinu Tam in Tosafot; Ramah). 
The Ramah adds that items that are essential for an olive 
press and cannot be borrowed from others even in exigent 
circumstances are included in the sale, while items that can 


NOTES 


has sold the large millstone that is attached to the ground 
upon which the olives are ground, the cedar posts that sup- 
port the beam during the grinding, the vats, the containers 
for the ground olives, and the planks placed around the olives 
to prevent their dispersal (Rema, citing Tur), but he has not 
sold the upper millstone. If the seller says that he is selling the 
olive press and everything that is in it, the sale includes the 
upper millstone as well. But even if the seller uses the phrase: 
The olive press and everything that is in it, nevertheless, the 
pressing utensils, the wheel used to rotate the stone, and the 
beam are not included in the sale (Rambam, citing a different 
version of the text of the mishna and the baraita; Maggid 
Mishne). Some say that if the seller says that he is selling the 
olive press and everything that is in it, all of these components 
are included in the sale (Rema, citing Tur), in accordance 
with the standard version of the mishna, as opposed to the 
opinion provided in the baraita, but the sacks, whether they 
are made of leather or of wool, are not included in the sale 
(Rambam Sefer Kinyan, Hilkhot Mekhira 25:7; Shulhan Arukh, 
Hoshen Mishpat 215:2). 


be borrowed are not included in the sale, since the buyer can 
operate the olive press even without owning them. 


The yam and the memel and the betulot -baan DN DT Tx 
nibanan nyy: The various terms used here are explained in 
the Gemara, but the meanings of these explanations are not 
always clear. Even the early commentaries differed in their 
interpretations of these terms, both because they relied upon 
different sources and traditions, and because of differences 
in what was customary in their respective localities. It is also 
likely that in different places there were different ways of 
producing olive oil, and it is possible that the mishna and 
the baraitot refer to different methods of oil production. 


3D47’1P1D: BAVA BATRA: PEREKIV-67B 309 


This file may not be reproduced or distributed in any form without express permission from the publisher 


LANGUAGE 
Posts [klonsot] - ninya: Apparently derived from the Latin 
columnas, which means columns, in rabbinic literature the 
term refers to wooden beams or branches. Some suggest 
that it derives from a similar Greek form, the word kàwvóç, 
klonos. 


Humrata - «ryan: Apparently related to the Middle Persian 
word for a seal, muhr. According to various commentaries 
it is used here for a ring-like round stone with a hole in the 
middle or a screw-shaped round wooden object. 


Olive press [beit habad] - 1373 ma : The literal meaning of 
the Hebrew beit habad is: The beam house, which underlies 
Rabbi Eliezer’s statement that an olive press is called by that 
name because of its most essential element, the beam. 


Ancient olive press in Tel Hatzor 


Yam is the lentil — xnaby ©: According to all opinions this 
is a round object, which is why it is called a lentil in Aramaic, 
but its exact definition is disputed among the commentaries. 
The Rashbam defines it as a large vessel similar to a kneading 
trough, into which the olives are placed for pressing, and it is 
either attached to the ground or hollowed out of clay or stone. 
Rabbeinu Gershom interprets the word in a similar manner. 
This is like Rashi’s explanation (Avoda Zara 75a) that the lentil 
is the olive press itself. Some explain that this is a round stone, 
similar to a millstone, which has a receptacle where the olives 
are ground (Ri Migash; Rambam’s Commentary on the Mishna). 
Similarly, the Meiri (Avoda Zara 75a) explains that it is a round 
receptacle where the olives are initially pounded before they 
are placed under the beam of the olive press. Others explain 
that these lentils are large clay balls placed upon the mounds of 
olives in order to weigh them down and extract their oil (Tosafot, 
citing Arukh; Geonim). 


The crusher — x93392: According to all of the commentaries 
his refers to a utensil used to crush and mash the olives. The 
first interpretation presented by the Rashbam, citing Rabbeinu 
Hananel (see Arukh), is that this refers to a hollowed-out stone, 
similar to a mortar, into which the olives are placed to be 
crushed with a special wooden pestle. This is similar to one of 
he interpretations of the lentil in the previous note. A second 
interpretation mentioned by the Rashbam is that this refers to 
he wooden pestle itself. Similarly, the Meiri explains that this 
is a pestle for pounding the olives in the lentil before they are 
pressed by the beam. Others explain that this is the upper stone 
hat grinds the olives in the lentil (Rambam’s Commentary on 
he Mishna; Ri Migash; and see Arukh). 
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mishna. The yam is the lentil," the round 
stationary container into which the olives are placed before being 
crushed. As for the memel, Rabbi Abba bar Memel said: This is 
the crusher," the utensil used to pound and crush the olives. As 
for the betulot, Rabbi Yohanan said: These are the cedar posts" 
[klonsot]' that support the beam of the olive press. The avirim are 
the pressers," wooden boards that are placed on top of the crushed 
olives, and upon which the beam is lowered in order to press the 
olives. The galgal is the humrata,'’ a round stone that is placed on 
the beam to weigh it down. The kora is the heavy wooden beam 
used to press down upon the olives and thereby extract the oil. 


The Sages taught in a baraita (Tosefta, 3:2): One who sells an olive 
press without specifying what is included in the sale has sold with 
it the boards" that are fixed in place to hold the olives; and the vats" 
for collecting the oil, and the crushers," used to pound and crush 
the olives before pressing them, and the lower millstone," i.e., the 
stationary millstone base; but not the upper millstone. But when 
the seller says to the buyer: I am selling you it and everything that 
is in it, all these components are sold. Both in this case, where he 
executes the sale without specification, and in that case, where he 
adds the phrase that he is selling everything that is in the olive press, 
he has not sold the wooden boards that are placed on top of the 
crushed olives when they are being pressed, nor has he sold the 
sacks, nor has he sold the leather bags for carrying the olives, as 
these are all movable goods that are not specifically part of the 
olive press. 


Rabbi Eliezer says: One who sells an olive press has sold the 
heavy wooden beam used to press down upon the olives, as it is 
called an olive press [beit habad]‘ only due to this beam, the 
most essential part of the press, and this beam is otherwise known 
as a bad. 


Cedar posts — ninh: Some of the early commentaries explain 
that this term refers to the posts upon which the beam was 
placed when not in use. The Rashbam suggests that bars were 
passed through these posts, and the beam rested upon them. 
The Meiri proposes that these posts were a sort of track, upon 
which the beam was raised and lowered via a wheel or pulley. 


Pressers — a3: These are wooden panels placed on top of the 
olives in order to distribute the weight of the crossbeam across 
all of them. They are not included in the sale of the olive press 
because they are portable and not utilized exclusively for the 
olive press. According to Rabbeinu Gershom, these are wooden 
blocks that were placed on top of the wooden panels. 


Humrata — xnvain: This word refers to a round and ring- 
shaped item. According to Rabbeinu Hananel and the Arukh, it 
refers to a ring-shaped round stone with a hole in the middle 
that was placed on the head of the beam in order to add to the 
weight and pressure applied to the olives. Many commentaries 
explain that this refers to a large wooden gear that was used to 
raise and lower the beam (Ri Migash; Rambam’s Commentary 
on the Mishna; Rabbeinu Gershom; Rashbam). The Ramah 
integrates the two interpretations and describes it as a round 
stone, inside of which the wooden gear would rotate. 


Boards [nesarim] - 09): There are several versions and inter- 
pretations of this term. The Rashbam explains that these are 
boards that are fixed in the ground to keep the olives from 
being dispersed, as opposed to the pressers, which are boards 
used to press down upon the olives. Rabbeinu Gershom sug- 
gests that these are actually identical to the pressers. These 
wooden objects can also be interpreted as ducts through which 


the oil flows into the vat (Meiri). Instead of nesarim, some ver- 
sions read beit ha‘asurim, which in this context refers to the pit 
in which the oil is collected after it flows out of the olive press 
(Ri Migash). The Tosefta reads yetzarim, which the Rashbam 
understands as referring to the baskets that held the olives 
while they were being pressed. 


Vats — 0°27: Some explain that this refers to the vat hollowed 
out of stone into which the oil would flow (Rabbeinu Barukh). 
Others say this refers to the baskets in which the olives were 
brought to the press (Josafot, citing Arukh; Rabbeinu Gershom). 
The Ri Migash explains that this term refers to the pit into which 
pressed wine would flow, and a similar pit formed part of an 
olive press. According to the Rashbam the term refers to the 
lentil, where the olives were placed for crushing. 


Crushers — ni2: The majority of the early commentaries 
maintain that this term refers to the memel mentioned in the 
mishna, a utensil used to crush olives (Rashbam; Ri Migash). 
Rabbeinu Barukh and the Rambam in Mishne Torah explain 
that it refers to trenches in which the pressed olives would be 
rinsed with water. 


The lower millstone — nijianan ony: This term refers to 
the lower stationary part of the millstone. The Ri Migash 
understands it to be identical to the lentil, where the olives 
were crushed. The Rashbam distinguishes between crushing 
and grinding olives and explains that the olives were pressed 
only after they were crushed in the lentil and then ground on 
the millstone. According to another interpretation, the baraita 
describes a different process for extracting olive oil in which a 
millstone was used to press the olives (Meiri). 
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MI S HN A One who sells a bathhouse” without speci- 


fying what is included in the sale has not 
sold with it the boards" that are placed on the floor, nor has he sold 
the basins" or the curtains [habilaniyot]." When the seller says 
to the buyer: I am selling you it and everything that is in it, 
all these components are sold along with the bathhouse. Both in 
this case, where he executes the sale without specification, and 
in that case, where he adds the phrase that he is selling everything 
that is in the bathhouse, he has not sold the tanks of water, nor 
has he sold the storerooms for wood, as an explicit sales agreement 
is required for these matters. 


GEMARA The Sages taught in a baraita (Tosefta, 


3:3): One who sells a bathhouse without 
specifying what is included in the sale has sold with it the store- 
room for the boards,’ and the storeroom for the implements 
called yekamin,"" and the storeroom for the basins," and the store- 
room for the curtains [vilaot],!’ but he has not sold the boards 
themselves, nor the yekamin themselves, nor the basins them- 
selves, nor the curtains themselves. When the seller says to the 
buyer: I am selling you it and everything that is in it, all these 
components are sold along with the bathhouse. Both in this case, 
where he executes the sale without specification, and in that case, 
where he adds the phrase that he is selling everything that is in 
the bathhouse, he has not sold him the pools that supply him 
with water, whether 


HALAKHA 


One who sells a bathhouse — ypyan ny 331971: One who sells 
a bathhouse without specifying what is included in the sale has 
sold the board room where people sit after removing their cloth- 
ing, the storeroom for the basins in which the bathers receive 
water, the room where people sit on benches while they are still 
clothed, and the towel room in which they dry themselves. The 
boards, the basins, the benches, and the towels themselves are 


Boards — }Đ): This term refers to boards that were placed on the 
floor of the bathhouse to protect the bather’s feet either from dirt 
or from the scorching heat, as the bathhouse was heated from 
beneath the floor (Rashbam; Rabbeinu Gershom). According 
to another explanation, these boards were used to cover the 
water in the pools to preserve its heat (Josafot). The Ri Migash 
proposes that these boards served as benches, either to place 
utensils upon them or for the bathers to sit upon (Ri Migash). 


Basins — pap: These are large utensils that were used to carry 

he water for bathing (Rashbam). Some commentaries have a 

version of the text that replaces this word, meaning basins, with 

he similarly spelled word for benches, and they assume that 

hey were seats for the bathers (Rambam’s Commentary on the 
ishna; Rabbeinu Barukh). 


Curtains [bilaniyot] - niia: Most commentaries have a version 
of the text that replaces this word with vilonot, the standard term 
for curtains. In any case, the term refers to curtains hung for 
purposes of modesty. Others understand that it refers to towels 
hat the bathers used to dry themselves (Rambam's Commentary 
on the Mishna). 


The storeroom for the boards — pyp ma: The most straight- 
orward explanation is that this term refers to the room in which 
he bathhouse’s boards were stored (Rashbam). One commen- 
ary understands it as referring to an inner room that was so hot 
hat its floor had to be covered with boards to enable people to 
walk there (Rabbeinu Barukh). 


not included in the sale. If the seller says to the buyer: | am selling 
you the bathhouse, and everything that is in it, then all these 
components are included. In any case, the sale does not include 
the pools that supply water to the bathhouse or the storerooms 
for the firewood (Rambam Sefer Kinyan, Hilkhot Mekhira 25:9; 
Shulhan Arukh, Hoshen Mishpat 215:3). 


NOTES 


The storeroom for the implements called yekamin - ma 
pape: This is the room for storing the yekamin (Rashbam), which 
are explained in a later note. Some commentaries have a version 
of the text replacing yekamin with kamim, meaning those who 
stand or stay, and they interpret this room not as a storeroom, 
but as an external room, cooler than the internal ones, in which 
bathers spent most of their time in the bathhouse (Rabbeinu 
Barukh). 


The storeroom for the basins — p>ppn va: According to the 
alternative version of the text, this was called the bench store- 
room. Alternatively, it is the room where people sat on benches 
and removed their clothes before bathing (Rabbeinu Barukh). 


The storeroom for the curtains - ninn Da: This is the room 
for storing curtains (Rashbam). Others explain that it is a room 
with curtains partitioning off sections for people to bathe or 
clean themselves privately (Rabbeinu Barukh; Ri Migash). 


Yekamin — 39: Some interpret this term to mean tubs 
(Rashbam). Similarly, others interpret this term to mean wooden 
basins holding water for bathing (Ri Migash; Meiri). Others 
interpret it as a term for scarves with which the bathers cover 
their heads (Rabbeinu Gershom; Arukh). Additionally, some 
commentaries have an alternative version with the word 
yekavim, vats (Rav Hai Gaon). 


LANGUAGE 
Curtains [bilaniyot] - nya: This apparently refers to cur- 


tains, deriving from the Greek word 


Br rd<, bélos, meaning 


threshold. Some have suggested that it derives from the 
Latin balnearia, meaning, among other things, bathhouse 


accessories. 


Yekamin — p3: The correct reading and interpretation 
of this word is not clear. None of the suggested meanings 


give a clear indication of the sou 
rely upon the textual version of t 


rce of the word. Some 
he Tosefta, kamin, and 


assume that it derives from the Greek kautvoc, kaminos, 


which means an oven or furnace. 
reference here might be to a porta 


According to this, the 
ble oven, and the room 


mentioned in the baraita would be the room where this 


oven is placed to heat the water, 
sively used in the bathhouse. 


hot water being exten- 


Curtains [vilaot] - mir; From the Latin velum, although 


its Aramaic form may be derived 


rom the Greek Bnàóç, 


bélos, meaning threshold, indicating a screen or a curtain. 
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Perek IV 
Daf68 Amuda 


HALAKHA 


The bathhouse and all of its accompaniments — ma 
yornvn boy yya: When one sells a bathhouse, he 
has not sold the pools that supply its water, whether 
in the summer or in the rainy season, even if he writes 
in the bill of sale that he is selling the bathhouse and 
everything that is in it. If he states: | am selling you the 
bathhouse and all of its accompaniments, the pools 
are included in the sale even if they are external to the 
bathhouse. The Jur writes that this applies only if they 
are within the boundaries of the area sold, as defined 
by the seller, and only if he wrote: And these are its 
boundaries (Rambam Sefer Kinyan, Hilkhot Mekhira 
25:9; Shulhan Arukh, Hoshen Mishpat 215:3). 


The olive press and all of its accompaniments, and 
these are its boundaries — pox yon boy s37 m3 
XTA: If one sells an olive press to another and there 
are stores outside of the press where olives or sesame 
seeds are spread out to dry, and the seller delineates 
the external boundaries of the area included in the sale, 
and says to the buyer: | am selling you the olive press 
and all of its accompaniments, the buyer has acquired 
those stores, provided that they are found within the 
specified boundaries. Otherwise, he acquires only that 
which is within the olive press itself, in accordance 
with the conclusion of Rav Ashi (Rambam Sefer Kinyan, 
Hilkhot Mekhira 25:8; Shulhan Arukh, Hoshen Mishpat 
215:2). 


One who sells a city — Yyy ny 2137: When one sells 
a city, then the houses, pits, ditches, caves, bathhouses, 
dovecotes, olive presses, and fields requiring irrigation 
that are within or adjacent to the city are included in 
the sale. But the sale does not include the movable 
property found in the city. If the seller writes for the 
buyer that he is selling the city and everything that is 
in it, the buyer acquires the movable property as well, 
including even the livestock and the Canaanite slaves 
(Rambam Sefer Kinyan, Hilkhot Mekhira 26:1; Shulhan 
Arukh, Hoshen Mishpat 215:4 and Sma there). 


BACKGROUND 

One who sells a city — 4a MX 2137: From here and 
other places it appears that in addition to the larger 
cities, which were public property, there were also 
smaller settlements that were similar to cities and 
were privately owned. From the context it seems that 
the mishna is discussing an estate, like a large farm, 
on which stood several buildings, all owned by the 
same person. The residents of the estate were the city 
owner's tenants, and the land and its equipment were 
his property. 
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in the summer season" or in the rainy season, nor has he 
sold him the storeroom for the wood." But if the seller says 
to the buyer: I am selling you the bathhouse and all of its 
accompaniments," all these components are sold. 


The Gemara relates: There was a certain person who said to 
another: I am selling you this olive press and all of its accom- 
paniments. There were certain stores" outside of the olive press, 
where, in addition to the ordinary services that these stores pro- 
vided, sesame seeds would also be spread out to dry before they 
would be pressed for their oil. The seller and the buyer disagreed 
about whether these stores were included in the sale, and the 
buyer came before Rav Yosef, presenting him with his claim to 
ownership of the stores. 


Rav Yosef said to him: We learned in the previously cited baraita 
that if the seller says to the buyer: I am selling you the bath- 
house’ and all ofits accompaniments, all these components are 
sold. Rav Yosef held that in this case too, the disputed stores were 
sold. Abaye said to Rav Yosef: But didn’t Rabbi Hiyya teach in 
a baraita: They are not all sold? Rather, the issue should be 
resolved as Rav Ashi said: We consider the seller’s statement, and 
if he said to the buyer: I am selling you the olive press and all 
of its accompaniments, and these are its boundaries," and he 
included the area of the stores within those boundaries, the buyer 
has acquired those stores, but if the seller does not say this, 
he has not acquired them, as they are not actually part of the 
olive press. 


MI S H N A One who sells a city? without specifying 


what is included in the sale has sold with 
it the houses, the pits, the ditches and caves, the bathhouses 
and the dovecotes, and the olive presses and beit hashelahin, as 
will be explained in the Gemara, but he has not sold the movable 
property" in the city. But when the seller says to the buyer: I am 
selling you it and everything that is in it, even if there were 
cattle and Canaanite slaves in the city, all these entities are sold. 
Rabban Shimon ben Gamliel says: One who sells a city has 
sold with it the santar," the meaning of which will be explained 
in the Gemara. 


NOTES 


In the summer season - mana nia: The Rashbam explains that 
he novelty here is that the pools are not included in the sale of the 
bathhouse even during the summer, when they contain little water 
and might be assumed to be insignificant and subsumed under 
he classification of the bathhouse itself. According to another 
explanation, the pools excluded from the sale are those that col- 
ect sufficient water to provide not only for the winter, but even 
or the summer when water is scarce. But it is possible that pools 
hat provide only for the winter are deemed insignificant and are 
herefore included in the sale of the bathhouse (Tosefot HaRosh). 


Storeroom for the wood — D’yyit Diva ma: The early commen- 
aries note that while wood is needed to heat the bathhouse, 
nevertheless, since people store wood for many other purposes 
as well, the wood storage chamber is not considered an integral 
part of the bathhouse. 


Certain stores — XIKYY W37: The Rashbam and others write that 
these were ordinary stores that sold food and the like, but during 
the sesame harvest season they also served as a place to spread 
out the sesame seeds to dry before extracting their oil in the olive 
press. Consequently, in addition to their commercial use that was 
totally unconnected to the olive press, these stores sometimes 
provided a secondary function related to the olive press. The dis- 
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pute here is whether this suffices for the stores to be subsumed 
in the category of all of the olive press's accompaniments and 
included in the sale. There is also an unattributed opinion that 
the principle service provided by these stores was the drying of 
the sesame seeds. 


He said to him: We learned that if he says to the buyer, | am 
selling you a bathhouse — Ynva71 ma Wax OX KIN ay ‘Wats: 

The ruling with regard to a bathhouse is then extended to the 
case of an olive press (Rashbam). The Ramah writes that this is 
the textual version of Rav Hai Gaon. The Rif and many other early 
commentaries have a version of the Gemara that reads: Olive press, 
in place of: Bathhouse. 


movable property that serves the needs ofthe city, e. g, houšéhold 
equipment such as a stove or an oven, is excluded from the sale, 
and all the more so commodities, such as wheat or barley, are 
excluded as well (Rashbam). 


Has sold the santar - W7 NY 22: Even if the seller did not 
specify that he was selling the city and everything that is in it, the 
santar is still included in the sale, as the santar is an integral part 
of the city and the sale would be incomplete without him (Ri 
Migash; Ramah). 
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GEMARA Rav Aha, son of Rav Avya, said to 
Rav Ashi: Learn from the mishna that 
the legal status of a Canaanite slave is like that of movable 
property, as if it is like that of land, the slave should be sold 
along with the city. Rav Ashi responded: Rather, what do 
you claim, that the legal status of a Canaanite slave is like that 
of movable property? If that is the case, what is the meaning 
of the mishna’s statement that even if there were cattle and 
Canaanite slaves in the city, they are all sold? This is obvious, 
as the slaves should be treated no differently than the rest of 
the city’s movable property. 


Rather, what have you to say? You must explain that there is 
a difference between movable property that moves about 
by itself, such as slaves, and movable property that does not 
move about by itself, i.e., inanimate objects. In exactly the same 
manner, one can claim that even if you say that the legal status 
of a Canaanite slave is like that of land, there is a difference 
between land that moves about by itself, i.e., slaves, and land 
that does not move about by itself. 


§ The mishna teaches: Rabban Shimon ben Gamliel says: 
One who sells a city has sold with it the santar.' The Gemara 
asks: What is the meaning of the term santar?" Here in 
Babylonia they interpreted it to mean the land registrar 
[bar mahavanita]’ in charge of keeping track of property 
boundaries. Shimon ben Avtolemos disagrees and says that 
it is referring to the fields" that surround the city. The Gemara 
comments: The one who says that santar means the land 
registrar understands that according to Rabban Shimon ben 
Gamliel, when one sells a city, all the more so are the fields 
that surround the city included in the sale. But the one who 
says that it means the fields that surround the city holds that 
the land registrar is not sold with the city. 


The Gemara attempts to adduce proof in support of one of the 
opinions: We learned in the mishna here that the olive presses 
and beit hashelahin are sold along with the city. The Sages ini- 
tially maintained: What is meant by shelahin? This is referring 
to irrigated fields, fields that require additional irrigation to 
supplement the rain that they receive. As it is written: “Who 
gives rain upon the earth and sends [shole‘ah] water upon the 
fields” (Job 5:10). Granted, according to the one who says that 
santar means the land registrar, the first tanna of the mishna 
said that the fields that surround the city are sold with the city, 
but the land registrar is not sold, and Rabban Shimon ben 
Gamliel comes to say that even the land registrar is sold. But 
according to the one who says that santar means fields, this is 
what the first tanna is saying as well. In what way, then, does 
Rabban Shimon ben Gamliel disagree with the first tanna? 


The Gemara rejects this proof: Do you maintain that what is 
meant by shelahin is irrigated fields? This is not the case. Rather, 
what is meant by shelahin? This is referring to gardens found 
within the city, as it is stated: “Your shoots [shelahayikh] 
are an orchard of pomegranates” (Song of Songs 4:13). But 
the fields that surround the city are not sold. And Rabban 
Shimon ben Gamliel comes to say that even the fields are 
sold as well. This is one version of the discussion. 


Some say that the discussion took place as follows: The Sages 
initially assumed that what is meant by shelahin? This is refer- 
ring to gardens found within the city. Granted, according to 
the one who said that santar means the fields that surround 
the city, the first tanna of the mishna said that the gardens 
found within the city are sold along with the city, but the fields 
that surround the city are not sold, and Rabban Shimon ben 
Gamliel comes to say that even the fields that surround the 
city are sold. 


LANGUAGE 


Santar — W: The commentaries disagree over the exact 
meaning and derivation of this word. Some assert that it 
derives from the Greek ovvtnpéw, suntéreo, meaning to 
guard or to hold rights or commitments. Others propose 
that it comes from the Latin saltarius, meaning the guards- 
man of the fields, with the letter n substituted for the letter 
|. Many others maintain that it stems from the Hebrew root 
natar with the letter samekh added at the beginning, and 
it means guard. 


Registrar [bar mahavanita] — xray 33: The Aramaic 
word mahaveimeans show, and so this term literally means: 
The man who shows. The word does not give any indication 
of what he is showing, nor does it indicate whether he 
is a guard or if he is the one responsible for showing the 
boundaries of the fields. 

Here, bar is referring to someone who possesses a cer- 
tain quality or profession, as in the term bar mitzva, which 
means: One who is able to perform the mitzvot. This usage 
is found in other Hebrew expressions, for example a ben 
hayil, a hero, one who possesses the quality of bravery and 
valor. 


NOTES 

What is the santar— ab "12: It is clear from other sources 
that the term santar is referring to a person; but it is also 
known that the word had originally referred to fields, and 
that the name was then adopted to refer to the person in 
charge of keeping track of the fields. The disagreement here 
is about which of the two possible meanings of the word is 
correct in this context (Ramban; Rashba). 


The land registrar [bar mahavanita] - «rama Va: Rav Hai 
Gaon in his Sefer HaMikkah VehaMimkar and most of the 
early commentaries explain that bar mahavanita is referring 
to a slave who was in charge of keeping track of the city lim- 
its, property boundaries, and the land taxes that applied in 
each part of the city. For this reason, it would be impossible 
to maintain normal function of the city without this slave. 
Other commentaries propose that bar mahavanita is refer- 
ring to the city watchman (Rabbeinu Hananel; Rambam's 
Commentary on the Mishna; Rabbi Ovadya Bartenura). 


The fields — x2: This is referring to fields that are adjacent 
to the city but not inside it, as all the land inside the city is 
obviously sold with the city (Rashbam). According to many 
opinions, these fields, as well those referred to by the term 
shelahin, are fields that are not irrigated; rather, they require 
rain, as the verse (Job 5:10) states: “And sends [shole‘ah] 
waters upon the fields” (Rashbam; Rabbeinu Gershom; 
Ramah). By contrast, others explain, based on the same 
verse, that the reference here is to fields that require irriga- 
tion in addition to the rainwater that they receive (Josafot; 
Ramban; Rambam). 
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Perek IV 
Daf68 Amudb 


NOTES 


Rabbi Yehuda says — waite M7 +27: The text here is the 
Rashbam’s version of the text. There is another version from 
the geonim, cited by the early commentaries. According to 
this other version, which is the version found in the Tosefta 
(see Tosafot), the baraita states the opposite, that the santar 
is included in the sale but the city scribe is not. A similar 
version is also found in the Ramban, Rashba, and other com- 
mentaries. In terms of the Gemara’s conclusion, the different 
versions are not at odds, but they differ in the way that they 
adduce proof from the statement of Rabbi Yehuda and in 
the way that they discuss his opinion. 


The strips of the fields — 33 293: This is referring to por- 
tions of land that are separated from the rest of the fields 
by stones and rocky ground (Rashbam) or by streams and 
riverbeds (Ra’avad). According to Rabbeinu Gershom these 
are small fields that serve as grazing ground. 


Reverse the statement of Rabbi Yehuda — 77177 31 PDN: 
According to this, when Rabbi Yehuda spoke of the santar, he 
was referring to the fields that surround the city and not the 
person responsible for them, in which case Rabbi Yehuda’s 
opinion is identical to the opinion of Rabban Shimon ben 
Gamliel. 


— ~ LANGUAGE 

City scribe [ankolemus] - Daip: According to the Arukh, 
the word ankolemus is derived from the Greek káñapoç, 
kalamos, meaning a reed that may be used as a pen, and 
it is referring to the city scribe who is responsible for the 
official records of the city. It seems, however, that the more 
correct version of the word is ikonomos, as it appears in the 
Jerusalem Talmud, a term that is derived from the Greek 
oikovópoç, oikonomos, meaning household manager. 


Enclosures [beivarin] - pia: From the Latin vivarium, an 
animal pen or a fishpond. 


Bizlei - dpa: Apparently similar in meaning to the Hebrew 
badal, meaning a small piece. As explained in the Gemara, 
the word refers here to small strips of land or portions of 
fields. 


——————— HALAKHA = ————————- 
But he has not sold its remnants — pwy x baw: One 
who sells a city has also sold the fields that are known to 
be part of the city, as the halakha is in accordance with the 
latter formulation of Rabbi Yehuda’s statement (Beit Yosef). 
He has also sold the woods that are adjacent to it. He has 
not sold the strips of land that are separated from the city by 
rocks and other barriers (Rema), nor has he sold the nearby 
villages or the forests that are distant from the city (Rambam 
Sefer Kinyan, Hilkhot Mekhira 26:1; Shulhan Arukh, Hoshen 
Mishpat 215:4). 


And not the enclosures - py» xd: When one sells a city, 
the enclosures for animals, birds, and fish are included in 
the sale even if they are located at a distance from the city, 
provided that their openings face the city. Enclosures that do 
not face the city, the city’s portion of a sea, and its portion 
of dry land are not included in the sale. This is in accordance 
with the Gemara’s conclusion, according to the version of the 
geonim (Rambam Sefer Kinyan, Hilkhot Mekhira 26:1; Shulhan 
Arukh, Hoshen Mishpat 215:4). 
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But according to the one who says that santar means the land 
registrar, is it reasonable that the first tanna of the mishna 
said that the gardens within the city are included in the sale of 
the city, and Rabban Shimon ben Gamliel responded to him 
that the land registrar is included? How are the two connected? 
The Gemara answers: Do you maintain that what is meant by 
shelahin is gardens? This is not the case. Rather, what is meant 
by shelahin? This is referring to the fields that surround the city, 
as it is written: “Who gives rain upon the earth and sends 
[sholeah] waters upon the fields” (Job 5:10). According to the 
first tanna, it is specifically the fields that are sold with the city, 
but the land registrar is not sold. And Rabban Shimon ben 
Gamliel comes to say that even the land registrar is also sold. 


The Gemara suggests: Come and hear a proof from the follow- 
ing baraita: Rabbi Yehuda says:" The santar is not sold with 
the city, but the city scribe [ankolemus]' is sold with it. What, 
is it not clear from the fact that the city scribe is a man that 
the santar is also a man? The Gemara rejects this proof: Are 
the cases comparable? This case is as it is, and that case is 
as it is, and santar means fields, and not the land registrar. 


The Gemara asks: How can you say that according to Rabbi 
Yehuda the fields surrounding the city are not sold along 
with it? But isn’t it taught in the latter clause of this baraita: 
But when one sells a city he has not sold its remnants," and 
not its daughters, i.e., the nearby rural villages, and not the 
woods that are set aside and designated for the city, and 
not the enclosures [ beivarin]'" for animals, for birds, and 
for fish. And we said in explanation: What is meant by its 
remnants? Bizlei.' The Gemara asks: What is the meaning 
of bizlei? Rabbi Abba said: The strips of the fields" that 
are separated from the main fields by a stretch that cannot be 
cultivated. From here, it may be inferred that it is the strips 
of the fields that are not sold with the city, but the fields 
themselves are sold with it. 


The Gemara suggests: Reverse the statement found in the 
baraita so that Rabbi Yehuda" says that the santar, now under- 
stood to mean fields, is sold with the city, but the city scribe 
is not sold with it. 


The Gemara asks: How can you say that Rabbi Yehuda holds 
in accordance with the opinion of Rabban Shimon ben 
Gamliel, to the point that you adduce proof from the words 
of Rabbi Yehuda with regard to the opinion of Rabban Shimon 
ben Gamliel? But doesn’t Rabbi Yehuda hold in accordance 
with the opinion of the Rabbis? As it is taught in the latter 
clause of that same baraita: But when one sells a city he does 
not sell its remnants, and he does not sell its daughters, i.e., 
the nearby rural villages. Whereas with regard to Rabban 
Shimon ben Gamliel, doesn’t he say that one who sold a city 
sold its daughters along with it, i.e., the nearby rural villages, 
as it is taught in a baraita: One who sells a city has not sold 
its daughters; Rabban Shimon ben Gamliel disagrees and 
says: One who sells a city has sold its daughters. 


The Gemara answers: This does not prove that Rabbi Yehuda 
disagrees with Rabban Shimon ben Gamliel, as it may be 
suggested that Rabbi Yehuda holds in accordance with the 
opinion of Rabban Shimon ben Gamliel with regard to one 
issue, that the fields that surround the city are included in the 
sale, and disagrees with him with regard to another issue, 
as according to Rabbi Yehuda the nearby villages are not sold 
along with the city. 
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Q The baraita teaches: When one sells a city he has not sold, among 
other things, the enclosures for animals, for birds, and for fish. 
And the Gemara raises a contradiction from another baraita: If 
the city has daughters, i.e., nearby villages, they are not sold along 
with it. Ifit has one part on the sea‘ and one part on dry land, or 
ifit has enclosures for animals, for birds, or for fish, these are all 
sold along with the city. 


The Gemara answers that this is not difficult, as a distinction can 
be made between different cases: Here, the one baraita addresses 
animal enclosures whose openings face" inward, i.e., toward the 
city, and they are therefore considered a part of the city, whereas 
there, the other baraita addresses animal enclosures whose open- 
ings face outward, i.e., away from the city, and therefore they are 
not included in its sale. The Gemara raises a difficulty: But doesn’t 
the baraita teach: And he has not sold the woods that are set aside 
for the city," indicating that they face the city, and nevertheless they 
are not sold along with the city? The Gemara answers: Say that the 
baraita should be emended so that it reads instead: And he has not 
sold the woods that are set apart from the city, i.e., that are at a 
distance and do not face the city. 


MI S HN A One who sells a field" without specifying 

what is included in the sale has sold the 
stones in the field that are for its use," and the reeds in the vine- 
yard" that are for its use, and the produce that is still attached to 
the ground, and the cluster of reeds that occupy less than the 
area required for sowing a quarter-kav of seed [beit rova],® and 
the watch station that is not plastered with clay," and the young 
carob tree that has not yet been grafted,” and the untrimmed 


NYI AD WO IK INT NN) 
mapeva nana 


If it has one part on the sea - 03 IN pon: According to one 
explanation, this is referring to a city where the majority of it 
is located on the mainland while a minority is situated on the 
sea, or conversely, the majority of the city is situated on the sea, 
with a minority on the mainland (Ramah). Alternatively, this is 
referring to areas that are located outside the city, either at a 
distance or on the sea, but which are called by the same name 
as the city (Rashbam). According to Rav Hai Gaon, this is refer- 
ring to an island, or part of an island, that is considered part of 
the city, while the Ra’avad explains that these areas are forests 
that serve the city. The different explanations of this passage 
depend in part on the text of the baraita, which, according to 
some early commentaries, states the opposite, that this land is 
not sold along with the city (see Ri Migash; Ra'avad; Ramah). 
The Jerusalem Talmud cites two conflicting baraitot, which Rav 
Hisda reconciles by distinguishing between whether this land 
is situated within or outside the border of the city. 


Whose openings face [negiah ka’ihi] — xp M32: There are 
several different versions of the phrase negiah kaʻihi. According 
to the version found in the Arukh and the Ritva, the phrase is 
one word, negahakayhu. The commentaries agree that the 
phrase means that their openings face the city, but they dis- 
agree about the literal meaning of the words. According to the 
Ritva, naga means an opening, and ka’ihu means their position 
or place; therefore, the entire phrase means that the place of 
their opening faces the city. According to the Ra’avad, negiah 
means pulling; therefore, the expression means that the open- 
ing extends toward the city. 


And not the woods that are set aside for the city [hamuktzin 
lah] - ay psan poyin nx xd): According to some commen- 
taries, these woods, like the animal enclosures, are defined 
areas used for hunting, and therefore the words muktzin lah 
indicate that they face the city. The Gemara answers that in 
fact the words are muktzin heimena, which indicate that they 
do not face the city (Rashbam; see Ra’avad). Others explain that 
muktzin lah means that these woods are in close proximity to 


NOTES 


sycamore’ that is still young. 


the city, and the Gemara answers that they are actually found at 
a distance from it (Ri Migash), or that the woods are more easily 
reached from a different city (Ramah). Alternatively, the words 
muktzin lah mean that the residents of the city are permitted 
to enter the woods, and the Gemara answers that the woods 
are muktzin heimena, meaning that the residents of the city are 
not permitted to enter them (Meiri). 


The stones that are for its use — aay DAW DIN: The 
general assumption is that when one sells land, anything that 
is attached to and relevant to the function of the ground is 
included in the sale, while movable items are not. But with 
regard to the sale of a field or a vineyard, certain items are 
included in the sale not because they are attached to the 
ground, but because they are required for working the land 
and are designated for this purpose. 


And the reeds in the vineyard — o12av DPT nyy: This mishna 
proves that a vineyard that is located within a field is included in 
the sale of the field (Rashbam; Nimmukei Yosef). By contrast, the 
Levush understands that the mishna is referring to a case where 
the vineyard was explicitly included in the sale (see Tosefot Yom 
Tov). This is also the opinion of the Meiri. 


That is not plastered with clay — vwa mwy AYKw: Tosafot 
point out that there are two opposite versions of this statement. 
The version here is the version of the Rashbam. According to the 
version of the geonim, if the watch station is plastered with clay, 
itis included in the sale of the field, whereas if it is not plastered 
with clay, itis not included. According to the Rashbam's version, 
a watch station that is not plastered is an unimportant structure, 
and therefore it is included in the sale of the field, while one 
that is plastered is significant enough in its own right to be 
excluded from the sale. According to the version of the geonim, 
a plastered watch station is a permanent structure found in the 
field, and therefore it is included in the sale, while one that is 
not plastered is considered to be mobile, and therefore it is not 
included in the sale. 


HALAKHA 


One who sells a field — niwa ny 237: One who sells a 
field has sold all the items that are designated for its use 
and all the items that are always found in the field (Sma), as 
is explained in detail in the Gemara. The stones in the field 
that are designated for its use are included in this category. 
Also included in the sale are the reeds in a vineyard that 
support the vines; the produce that is still attached to the 
ground; the clusters of reeds, or according to the version 
of the Rif, the partitions of reeds that occupy less than the 
area required for sowing a quarter-kav of seed; and young 
carob or sycamore trees. The sale also includes any watch 
station that is plastered with clay, in accordance with the Ri 
and Rambam's version of the text. The sale does not include 
the stones that are not designated for use in the field or the 
reeds that are not designated for use in the vineyard. But i 
the seller specified that he is selling the field or the vineyard 
and everything that is in it, these are included in the sale. In 
any event, the sale does not include the clusters of reeds tha 
occupy at least an area necessary for sowing a quarter-kav o 
seed; a watch station that is not plastered with clay, even ifi 
is attached to the ground; and mature carob and sycamore 
trees (Rambam Sefer Kinyan, Hilkhot Mekhira 26:2-3; Shulhan 
Arukh, Hoshen Mishpat 215:5). 


BACKGROUND 


The area required for sowing a quarter-kav of seed [beit 
rova] - yai ma: The minimum amount of space required 
in order to sow one quarter-kav of seed is 104% square 
cubits, equal to 24 sq m according to Rabbi Hayyim Na'e, 
and 35 sq m according to the Hazon Ish. 


Young carob tree that has not been grafted — i»xw ann 
33M: Carob trees grow wild in nature, yet by and large 
they are small with poor fruit. In contrast, cultivated carob 
trees are tall and grow fine carobs. The wild carobs, however, 
are stronger than the cultivated ones, and for this reason 
to this day carobs are grown from the seeds of wild carob 
trees, with the branches of cultivated carobs grafted onto 
them. A carob grown from such a graft retains the strength 
of the initial planting yet grows branches and fruits like the 
cultivated carobs. These carob trees are considered supe- 
rior to carob trees that have not been grafted, i.e., the wild 
variety of carob trees. 


Untrimmed sycamore - map nna: The sycamore, Ficus 
sycomorus, is a tall, broad tree of the fig species. Even though 
the fruits of the sycamore are edible, it is usually grown for 
its wood, as sycamore beams are large, wide, and relatively 
lightweight. The sycamore is usually left to grow for several 
years until it reaches sizable dimensions, whereupon it is cut 
down for its wood. The stump is then left for several years to 
grow back again, after which time more wood is harvested. 


Old sycamore with a hollow trunk in Ramat Gan, Israel 
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Perek IV 
Daf69 Amuda 


NOTES 

Stones placed on the sheaves [de‘akhpa] - X53%7 12X: 
ost of the commentaries agree with the Rashbam that 
akhpa means sheaves and that the phrase is referring to 
stones that are placed on the sheaves in the field to prevent 
hem from being scattered by the wind. According to the 

eiri, the stones are prepared in a special manner, as they 
are flat on one side. Others explain that the expression 
means stones that are carried on one’s shoulder [katef] 
(Rabbeinu Yehonatan of Lunel). According to the Ramah, 
he expression is referring to stones that are loaded on the 
branches of trees that shed their fruit prematurely. 


Arranged for a fence — ary) nino: According to some 
opinions, this is referring to stones that are arranged one 
on top of the other like a wall, but without clay or mortar 
(first explanation of Ra’avad; Ramah). Others explain that it 
means stones that were selected to be used to build a fence 
(Meiri), or stones that are used as a fence during specific 
seasons but at the moment do not serve as a fence (second 
explanation of Ra'avad; see Tosefta 3:6). 


That are ready — japmvat: According to the Rashbam and 
Rav Hai Gaon in Sefer HaMikkah VehaMimkar, this means 
that the stones were designated for this use. Rabbeinu 
Gershom and others explain that they were chiseled and 
planed so as to be fit for this purpose. 


That are placed — Ama KYT: Some of the commentaries 
explain that the stones were already placed on the sheaves. 
Tosafot and others explain that since the sheaves them- 
selves are not sold along with the field, it does not matter 
whether or not the stones were resting on them at the time 
of the sale. Rather, the question is whether the stones were 
ever used for this purpose, or whether they were merely 
intended for this use without ever actually having been 
used. According to the Rashbam, it means that they were 
placed inside the field. 


That are arranged — ]11D7 X17: The stones are already 
arranged, one on top of the other (Rashbam). Alternatively, 
they are arranged in a row alongside the area where a fence 
will be built (Meiri). 
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But he has not sold along with the field the stones that are not 
designated for use in the field, and not the reeds in the vineyard 
that are not designated for its use, and not the produce that is 
already detached from the ground. When the seller says to the 
buyer: I am selling you it and everything that is in it, all these 
components are sold along with the field. Both in this case, where 
he executes the sale without specification, and in that case, where 
he adds the phrase that he is selling everything that is in the field, 
he has not sold the cluster of reeds that occupy a beit rova or 
more, as they are considered a separate field, and he has not sold 
the watch station that is plastered with clay, and not the carob 
tree that has been grafted, and not the sycamore trunk. All of 
these entities are significant in their own right and have a status 
independent from that of the fields, and they are therefore not 
included in the sale of the field. 


G E M A The mishna teaches that one who sells a 

field has sold the stones in the field that 
are for its use. The Gemara clarifies: What is meant by stones that 
are for its use?" Here in Babylonia they interpreted it as follows: 
Stones placed on the sheaves" in the field to protect them from 
being scattered by the wind. Ulla says: The mishna is referring to 
stones that are arranged for the future building of a fence’ for 
the field. The Gemara asks: But didn’t Rabbi Hiyya teach in a 
baraita that they are stones that are piled up for the future build- 
ing ofa fence, and not necessarily arranged? The Gemara answers: 
Teach that Rabbi Hiyya said: They are stones that are arranged 
for the future building of a fence. 


The Gemara elaborates on the two explanations: It was stated that 
here in Babylonia they interpreted the mishna as referring to 
stones that are placed on the sheaves. According to Rabbi Meir 
this should be understood as referring to stones that are ready" 
to be used to protect the sheaves, even though they are not yet 
placed on them. This is in keeping with Rabbi Meir’s opinion that 
whenever a place is sold, all the accompaniments that are neces- 
sary for its proper utilization are included in the sale (see 78b). 
According to the Rabbis, the mishna is referring specifically to 
stones that are already placed" on the sheaves. 


And according to Ulla, who says that the mishna is referring to 
stones that are arranged for the future building of a fence for 
the field, according to Rabbi Meir, stones that are ready to be 
used for building a fence are also included in the sale, even though 
they are not yet arranged for that purpose. According to the 
Rabbis, the mishna is referring specifically to stones that are 
already arranged for building a fence." 


HALAKHA 


The stones that are for its use — maid 1a DIK: Stones that 
are arranged for building a fence and stones that are placed on 
the sheaves are included in the sale of the field, in accordance 
with both the interpretation given in Babylonia and the explana- 
tion of Ulla, as the two do not contradict each other. If the stones 
have not yet been arranged for a fence or placed on sheaves 


not included in the sale. The Rema writes that there are those 
who say that if the stones had, at some point in the past, been 
placed on the sheaves, they are included in the sale (Tur, citing 
Tosafot). The halakha is in accordance with the opinion of the 
Rabbis (Rambam Sefer Kinyan, Hilkhot Mekhira 26:2; Shulhan 
Arukh, Hoshen Mishpat 215:5). 


but are merely intended to be used for these purposes, they are 
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The Gemara continues with its clarification of the mishna, which 
teaches that one who sells a field has also sold the reeds in the 
vineyard" that are for its use. The Gemara asks: With regard to the 
reeds, what is their purpose in the vineyard? The Sages of the 
school of Rabbi Yannai said: These are reeds that are split®™ on 
top and placed under the vines so that the boughs of the vines can 
rest on them. According to Rabbi Meir, this is referring to reeds 
that have been smoothed and made ready for this purpose, even 
though they are not yet set in their place. According to the Rabbis, 
the mishna refers specifically to reeds that are already set in their 
place. 


The Gemara continues expounding the mishna, which includes 
among the components that are sold with a field the produce" that 
is still attached to the ground. The Gemara comments: Even 
though the time has already come for the produce to be cut down," 
it is included in the sale since it is still attached to the ground. The 
mishna also includes among the things that are sold with a field the 
cluster of reeds" that occupy less than a beit rova. The Gemara 
notes: Even though these reeds are thick, they are still classified as 
part of the field. 


The mishna teaches that one who sells a field sells with it the watch 

station" that is not plastered with clay. The Gemara comments: 
Even though it is not fixed in the ground and can still be moved, 
since it is not plastered, it is not significant enough to be considered 

an independent entity, and it is considered part of the field. The 

mishna also includes the following among the components that are 

sold with a field: And the carob tree that has not been grafted, and 

the untrimmed sycamore. The Gemara notes: Even though they 
are big and thick, since they have not yet reached the stage of graft- 
ing, in the case of the carob, or trimming, in the case of the sycamore, 
they are considered part of the field. 


The Gemara proceeds to explain the second half of the mishna, 
which teaches: But he has not sold along with the field the stones 
that are not designated for use in the field. On the assumption that 
the mishna speaks of stones that are placed on the sheaves to prevent 
them from being scattered, according to Rabbi Meir, the mishna is 
referring to stones that are not ready to be used for this purpose, 
whereas according to the Rabbis, even if the stones are ready to be 
used to protect the sheaves, they are not included in the sale if they 
are not yet placed on them. 


And according to Ulla, who says that the mishna is referring to 
stones that are arranged for the future building of a fence for the 
field, according to Rabbi Meir, this clause addresses a case where 
the stones were not ready to be used for this purpose, whereas 
according to the Rabbis, it addresses a case where the stones were 
not yet arranged for building a fence, even though they were ready 
to be used for that purpose. 


The reeds in the vineyard — o133aW DP: Reeds that have been 
smoothed and placed under the vines to support them are 
included in the sale of a vineyard. If they were not yet placed 
under the vines, even if they were smoothed so that they could 
be used in this manner, they are not included in the sale as the 
halakha is in accordance with the Rabbis (Rambam Sefer Kinyan, 
Hilkhot Mekhira 26:2; Shulhan Arukh, Hoshen Mishpat 215:5). 


The produce — miam: When one sells a field, the sale includes 
the produce that is still attached to the ground, even if it is ready 
to be harvested. Produce that has already been harvested is 
not included in the sale, even if it still needs to be left in the 
field (Rambam Sefer Kinyan, Hilkhot Mekhira 26:2; Shulhan Arukh, 


Hoshen Mishpat 215:5). 


HALAKHA 
The cluster of reeds — Opa nym: If a cluster of reeds occupies 
less than a beit rova, it is included in the sale of a field, even 
if the reeds are thick. If it occupies more than a beit rova, it is 
not included in the sale, even if the reeds are thin (Rambam 
Sefer Kinyan, Hilkhot Mekhira 26:2; Shulhan Arukh, Hoshen Mishpat 
215:5). 


The watch station - najwy: A watch station that is plastered 
with clay is included in the sale of a field or vineyard, even if it 
is not attached to the ground, and a watch station that is not 
plastered with clay is not included in the sale, even if it is attached 
to the ground. This is in accordance with the Rif and Rambam’s 
version of the mishna and Gemara (Rambam Sefer Kinyan, Hilkhot 
Mekhira 26:2; Shulhan Arukh, Hoshen Mishpat 215:5). 


BACKGROUND 


Reeds that are split - ppan Dp: It was customary 
in some places to build permanent structures on which 
to trellis the vines. Sometimes, they would simply posi- 
tion canes, usually reeds, under the vines to support the 
boughs that had grown that year and keep the clusters 
of grapes off the ground and protect them from damage. 
These reeds were used for a year and then removed. The 
vine was then pruned, and new reeds were put in place 
for the next year. 

The thin outer husks of the reeds were removed in 
order to prevent water from entering between the reed 
and the husk, causing the reed to rot over time. Accord- 
ing to one version of the discussion here, this is what 
is meant by the expression: Reeds that are split. Other 
commentaries explain that split reeds are reeds whose 
tops have been split so that the vines can rest upon them. 


NOTES 

Reeds that are split [hamehullakin] - poanas Dp: 
Some explain that these are reeds that are split [mehulak] 
on top so that the boughs of the vines can rest on them 
(Rashbam; Meiri). Others explain that these are reeds that 
were made smooth [halak] through the removal of their 
outer husks to prevent them from rotting (Arukh; Rab- 
beinu Gershom; Tosafot). 


Even though the time has come for it to be cut down — 
1sm NVT Ad by AN): The Gemara is not referring to 
produce that is fully ripe and ready to be harvested, as in 
such a case the produce would certainly be considered 
as though it were already cut down. Rather, the Gemara 
speaks of produce that is sufficiently ripe to be cut down, 
but would still benefit from remaining attached to the 
ground (Ritva). 
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NOTES §=—-W 
It still requires the ground - KYY DYT: The produce 
would benefit from remaining in the field until it dries out 
completely. Nevertheless, since it was already cut down 
and can be moved, it is not included in the sale (Rashbam; 
Rabbeinu Gershom). 


Door frames - onna ww nisabn: According to the Rashbam, 
both this and the following dilemma are mentioned here 
because the distinctions that are drawn are similar to the 
distinction made here as to whether the item is or is not 
plastered with clay. Based on this explanation, Rabbi Zeira 
is asking whether door frames are included in the sale of 
a house. This also seems to be the understanding of the 
Rambam and the Shulhan Arukh. Others understand Rabbi 
Zeira's dilemma as a continuation of the previous discussion. 
According to this, he is not asking about the door frames of 
houses, but about the door frame of a watch station, and the 
question is whether it is sold along with the watch station, 
when the watch station itself is included in the sale (Tosafot; 
Tosefot HaRosh; Ramban). 


HALAKHA =—W¥W¥_——_—_——_- 
A small garden bed of spices - pawa bw mwg many: With 
regard to one who sells a field, even if he says that he is sell- 
ing the field and everything that is in it, he has not included 
in the sale a small garden bed of spices that has its own 
name, for example, if it is called the rose garden of so-and-so 
(Rambam Sefer Kinyan, Hilkhot Mekhira 26:3; Shulhan Arukh, 
Hoshen Mishpat 215:5). 


LANGUAGE 


Roses [vardda] - «111; Apparently from the Middle Iranian 
word ward, meaning a rose. 


It shall stand [teiku] - 1pm: Various explanations have 
been offered with regard to the etymology of this term. 
One explanation is that the word is an abbreviated version 
of tikom, let it stand. Another is that its source is the word 
tik, a case or pouch, whose contents are unknown. Similarly, 
he resolution of the matter at hand is unknown to us as 
if it were hidden inside a case (Arukh). Although not the 
iteral meaning, some suggest that the term is an acrostic, 
meaning: The Tishbite, i.e., Elijah the Prophet, will resolve 
questions and dilemmas (Josafot Yom Tov). This alludes to 
he belief that upon Elijah’s return to announce the advent of 
he Messiah, he will also reveal the solutions to outstanding 
halakhic difficulties. 
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The mishna teaches that one who sells a field has not sold the reeds 
in the vineyard that are not designated for its use. The Gemara 
explains: According to Rabbi Meir, this is referring to a case where 
the reeds are not smoothed, whereas according to the Rabbis, the 
reference is to reeds that are not yet set in their place, even if they 
are smoothed. The mishna further teaches: One who sells a field 
has also not sold the produce that is detached from the ground. 
The Gemara comments: The produce is not included in the sale 
even though it still requires the ground," that is, it needs to be left 
in the field in order to dry out completely. 


The mishna teaches that one who sells a field has not sold the cluster 
of reeds that occupy a beit rova. The Gemara comments: And this 
is so even though they are thin, as since they occupy the area of a 
beit rova they are considered a separate entity and are not part of 
the field. Concerning this ruling, Rabbi Hiyya bar Abba says that 
Rabbi Yohanan says: It is not only a cluster of reeds that is con- 
sidered a separate entity, and therefore not included in the sale; 
rather, even a small garden bed of spices" that does not occupy 
the area of a beit rova but has a distinct name is not sold along with 
the field. Rav Pappa said: What this means is that people call it the 
roses [ vardda]' of so-and-so, thereby establishing for it a name of 
its own. 


The mishna teaches that the sale does not include the watch station 
that is plastered with clay. The Gemara comments: And this is 
the halakha even though it is attached to the ground, as it is still 
considered a separate entity and not part of the field. The mishna 
teaches: He has also not sold the carob tree that has been grafted, 
and he has not sold the sycamore trunk. The Gemara notes: Even 
though they are small, they are considered their own entity. 


Apropos the discussion of a watch station that is attached to the 
ground, the Gemara cites a discussion about the sale of a house: 
Rabbi Elazar raised the dilemma: With regard to wooden door 
frames,‘® what is the halakha? Are they sold together with the 
house, or not? The Gemara explains the question: Do not raise the 
dilemma in a case where the frames are attached to the house 
with clay, as they are certainly attached to the house and sold along 
with it. When you can raise this dilemma is where they are con- 
nected only with small wooden pegs. What is the ruling in that 
case? No resolution was found for this question, and so the dilemma 
shall stand [teiku] unresolved. 


BACKGROUND 


Door frames - onna hw niaan: The wooden frames of door- 
ways, i.e, the lintels and crossbeam, as well as the window 
frames, were not part of the stone or brick structure of the 
buildings. Rather, they were inserted afterward into the open- 
ings left for them. In order to strengthen the frame, any space 
between the frame and the stone was filled in either with clay, 
which also served as a sealant, or with small wooden pegs. 


Wooden pegs inserted in between the stones to strengthen the door frame 


Wooden pegs 
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Rabbi Zeira raises a similar dilemma about what is included in 
the sale of a house: With regard to window frames," what is the 
halakha? Are they sold together with the house, or not? Do we 
say that they serve merely as an ornament, and are not included 
in the sale, and the seller can remove them from the house 
and keep them for himself? Or perhaps, since they are attached 
to the window, they are attached. The dilemma shall stand 
unresolved. 


And similarly, Rabbi Yirmeya raised a dilemma: With regard 
to stands for the legs of a bed™" that are placed under the legs 
to prevent them from being damaged by moisture, what is the 
halakha? The Gemara explains the question: Do not raise the 
dilemma wherever the stands move along with the bed, as they 
move along with it and are therefore not considered part of the 
house. Where you can raise this dilemma is where they do not 
move along with the bed. What is the ruling in that case? No 
resolution was found for this question either, and therefore the 
dilemma shall stand unresolved. 


The mishna teaches: One who sells a field has not sold the carob 
tree that has been grafted, and he has not sold the sycamore 
trunk. 


NOTES 


Stands for the legs of a bed - nwa wpb miaba: In order 
to protect the legs of a bed from moisture and from getting 
worn down when dragged, pieces of wood would be placed 
under the legs of the bed and attached to them (Rashbam). 
According to the Ra’avad, the reference here is to wooden 
partitions that were placed around the bed, for ornamen- 
tation or to prevent the user from falling off the bed. They 


Door frames, window frames, stands for the legs of a bed - 
meat ynia onna bw misao: When one sells a house, 
the door frames that are attached to the house with clay are 
included in the sale. The Rema writes that some say that if 
the frames are attached with wooden pegs, they are not 
included in the sale, as the Gemara never reached a conclu- 
sion about this matter, and the burden of proof, to demon- 
strate that he is entitled to them, falls upon the buyer. The Sma 
questions the necessity of stating this, as no one disagrees 


HALAKHA 


were not attached to the bed itself and were sometimes used 
alone. According to these opinions, the Gemara’s question is 
whether they are included in the sale of the bed. Alternatively, 
the question is whether stands for the legs of a bed that are 
attached to the ground are included in the sale of the house 
(Rambam; Ri Migash). 


(see Pithei Teshuva). One who sells a house has not sold 
the window frames, even if they are attached to the house 
with clay, as they are intended to serve only as an ornament. 
This is in accordance with the Rambam’s explanation of the 
Gemara. Similarly, he has not sold the stands for the legs of a 
bed. If he wrote that he is selling the house and everything 
that is in it, all of these are included in the sale (Rambam 
Sefer Kinyan, Hilkhot Mekhira 25:5; Shulhan Arukh, Hoshen 
Mishpat 24:11). 


BACKGROUND 
Window frames -nibni niaaa: This is referring to wooden 
window frames. In those days there were no glass window 
panes, so these frames had no actual use; rather, they served 
an aesthetic purpose. 


Stands for the legs of a bed — maT y2 by niaan: In order 
to protect the legs of a bed, wooden boxes were placed under 
the legs, like shoes for the bed legs. This would protect the 
bed's legs from moisture and also from getting worn down 
if dragged. 


Stands for the legs of the bed 
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Perek IV 
Daf69 Amud b 


HALAKHA 


One who sells land to another — many NYIN JINT INA: 


One who sells an orchard to another mus 
bill of sale: Acquire for yourself the palm 


write in the 


rees and the 


branches and the dates. According to the Tur, it is only 
advisable to do so but the sale is valid even if he does 
not do so. Similarly, one who sells a field should specify 


the names of all of the types of trees tha 


are found in the 


field (Tur). This is an enhancement of the bill of sale that 


prevents future claims. Nevertheless, all of 


hese entities 


are acquired even if they were not explicitly mentioned 
in the bill of sale (Rambam Sefer Kinyan, Hilkhot Mekhira 


24:14; Shulhan Arukh, Hoshen Mishpat 216:1). 


The land and palm trees - op NYA: If 


he seller says 


to the buyer that he is selling him the land and palm 
trees, the sale is valid even if the land contains no palm 
trees, provided that the seller gives him two palm trees 
somewhere else, and the buyer cannot claim that he had 
intended to buy only a field that contained palm trees. 


Some explain that in any event, the seller 


is obligated 


to purchase palm trees for the buyer (Ra’avad, citing Rif). 
The Rema writes that some say that this is considered two 
sales, so that even if the field contains palm trees, the seller 
must still give the buyer two palm trees from another 
field of his; but if the seller has no other palm trees, he is 
not obligated to purchase them for the buyer (Rambam 
Sefer Kinyan, Hilkhot Mekhira 24:13; Shulhan Arukh, Hoshen 
Mishpat 216:5, and in the comment of Rema). 
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NOTES 


The Gemara asks: From where are these matters, i.e., that a grafted 
carob and a sycamore trunk are not included in the sale of a field, 
derived? Rav Yehuda said that Rav said: As the verse states: “So 
the field of Ephron, which was in Machpelah, which was before 
Mamre, the field, and the cave that was within it, and all the trees 
that were in the field, that were in all the boundaries around, were 
established for Abraham as a possession” (Genesis 23:17-18). This 
teaches that anything that requires a boundary" around it, as it 
does not have natural demarcations, is included in the sale ofa field. 
This excludes these trees, i.e., the grafted carob and the sycamore 
trunk, which do not require a boundary around them, as they 
stand out individually on their own. Rav Mesharshiyya says: From 
here there is a source that the acquisition of the actual boundaries 
in a sale is from the Torah." 


§ Rabbi Yehuda said: One who sells land to another" must write 
for him the following in the bill of sale: Acquire for yourself the 
palm trees and the dates" and the branches and the seedlings." 
And even if he did not write this for him the buyer would still 
acquire all of these entities, as demonstrated by the mishna that it 
is only a grafted carob and a sycamore trunk that are excluded from 
the sale of a field. Even so, it is an enhancement of the bill of sale 
that he write all of the details of the transaction so that there be no 
possible room for disagreement. 


If the seller said to the buyer: I am selling you the land and palm 
trees, ™ we consider the situation. If he has palm trees, he must 
give him two palm trees" as two is the minimum number of trees 
that would justify being called: Trees, in the plural. And if he has 
no palm trees," he must buy two palm trees for him somewhere 
else. And if he has palm trees, but they are mortgaged to another 
person, he must redeem two palm trees and give them to the buyer. 


Anything that requires a boundary — Saad sw n: The 

proof is not found in the words cited by the Gemara, but in the 

continuation of the verse, which ostensibly states the same 

idea twice: “And all the trees that were in the field, that were in 

all the boundaries around.” Two halakhot can be derived from 

here. The first is that when one sells a field without specification, 
in the way that Ephron sold his field to Abraham, the trees are 

included in the sale. The second is that only trees that require a 

boundary are included in the sale (Rashbam). 

The commentaries explain the phrase: Anything that 

requires a boundary, to mean as follows: Any small or unim- 
portant tree that is not referred to as an independent item, and 

must be marked by its boundary to define it, is included in the 

sale of the land. By contrast, significant trees that are known 

by a name are not included in the sale even when they are not 
marked by a boundary (Ri Migash). Alternatively, only small 

rees that require a protective border, i.e., a fence, are sold with 

he field, while large trees that have no need for such a border 
are not included in the sale (Rabbeinu Gershom). 


From here there is a source that the acquisition of the actual 
boundaries is from the Torah - mian pa oyna 1x2: The 
Rashbam explains that when one sells a field, he sells along 
with it the boundaries of the field, including whatever is planted 
on them. This opinion is cited by Rabbeinu Gershom and the 
Ritva, who agrees that this is, in fact, the halakha, but he does 
not think that it fits in easily with the wording of the Gemara. 
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Rabbeinu Gershom explains that the verse teaches that at the 
time of the sale the boundaries must be defined. Rav Hai Gaon 
and the Rashba point out that even if this was not done, the sale 
is still valid. Similarly, other early commentaries explain that the 
verse teaches that defining or failing to define boundaries has 
halakhic repercussions. This is the opinion of the Ra’avad, who 
holds that if the boundaries were not mentioned, the seller 
can claim that he sold only the area required for sowing nine 
kav of seed. Similarly, if he sold a field in a valley that does not 
have clearly delineated boundaries, unless the boundaries are 
specified, the seller can claim that he sold a field in a different 
ocation. 


Palm trees [dikelin] and dates [talin] - poxm pops: Talin is 
generally understood as referring to palm trees. Accordingly, 
he Rashbam explains that dikelin and talin are respectively 
arge and small palm trees. Others explain that these terms refer 
o other types of tall trees (Arukh). The Rambam, who perhaps 
had a different version of the text, seems to have understood 
talin to mean dates, the fruit of the palm tree. 


Branches [hutzin] and seedlings [tzitzin] — py*x) py3m: Accord- 
ing to the Rashbam, these are types of palm trees that do not 
produce fruit. Others explain that hutzin is referring to all types 
of shrub-like trees, and tzitzin, or according to the version of the 
Arukh, tzinin, are young palm trees (Rabbeinu Gershom; Arukh). 
According to the Rambam, the text does not mention tzitzin, 
and hurzin is referring to palm leaves. 


The land and palm trees — open yx: According to the 
Rashbam and other early commentaries, the seller is under- 
stood to be selling the field and the palm trees separately. He 
is therefore obligated to provide the buyer with another two 
palm trees, in addition to the palm trees that are found in the 
field that is being sold, either from another field that he owns, 
or by buying or redeeming them. Other early commentaries 
disagree and explain that in the case at hand there is only one 
sale taking place. 


He must give him two palm trees — ops na mh a7: Most 
of the commentaries explain that he must give him at least 
wo palm trees, but this does not negate the buyer's right to 
he palm trees in the purchased field. The Rashbam cites an 
opinion, which is also the opinion of Tosafot, that the seller is 
obligated to give the buyer only two trees in the purchased 
field. According to this, if the seller had not specified that any 
rees were included in the sale, all of the trees in the field would 
be included. Once he says explicitly that he is selling him palm 
rees, he sells only two palm trees, as this is the minimum num- 
ber of trees that would justify being called trees. 


And if he has no palm trees — a ms WI: If he does not 
own any palm trees he must buy some, or else he must 
reduce the price of the field by the price of two palm trees 
(Rashbam). 
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If the seller said to the buyer: I am selling you land with palm trees, 
we consider the situation. If there are palm trees on the land, he 

must give him the land, and if not, this is a mistaken transaction" 

and the sale is void. If the seller said to the buyer: I am selling you 

land of palm trees," the buyer has no claim to receive palm trees. 
Therefore, if the land has no palm trees, this is not a mistaken 

transaction, as the seller meant to say to him that the land was fit 

for palm trees, and not that it already contained them. Further- 
more, if the seller said to the buyer that he is selling the land except 

for such and such a palm tree," we consider the situation. If it is 

a good palm tree," we assume that he retained only that one for 
himself and did not include it in the sale, but ifit is a bad palm tree, 
we assume that all the more so did he retain for himself the other 
ones that are of higher quality. 


If the seller said to the buyer that he is selling him the entire field 
except for the trees, we consider the situation. Ifhe has different 
types of trees in the field, for example, olive and fig trees, he has 
sold the entire field except for the trees. Ifhe has only palm trees 
in the field, we assume that he meant to sell the entire field except 
for the palm trees, even though one does not ordinarily refer to 
palm trees by the more general term: Trees. Similarly, if he has 
only grapevines in the field, the buyer acquires everything except 
for the grapevines. 


If the field has both trees and grapevines, he has sold everything 
except for the trees;" therefore, the buyer does not acquire the 
trees, which the seller excluded from the sale, but he does acquire 
the grapevines. Similarly, if in the field there are both trees and 
palm trees, he has sold everything except for the trees." If there 
are no other trees in the field, but only grapevines and palm 
trees," everything, including the palm trees, is sold except for 
the grapevines, which we assume the seller reserved for himself. 


Rav says: If the seller specified that he is selling a field but not 
the trees, any tree that is so tall that one must climb it by rope 
in order to harvest its fruit is retained and is not included in the 
sale, and any tree that one need not climb by rope is not retained 
and is sold along with the field. 


HALAKHA 


Land with palm trees...land of palm trees - .. Sopa NYIN 
op 1I KYN: If the seller says to the buyer that he is selling 
him land with palm trees, and the field contains two palm trees, 
the sale is valid. If the land has no palm trees, it is a mistaken 
transaction and the buyer can renege on the sale. If the seller 
said that he is selling him land of palm trees, the sale is valid 
even if the land contains no palm trees, and the seller is not 
obligated to give the buyer palm trees somewhere else. This is 
because his statement is interpreted to mean that he is selling 
him land that is fit for palm trees. In any event, whether he 
said that he is selling land of palm trees or with palm trees, if 
the land contains palm trees, they are acquired by the buyer 
(Rambam Sefer Kinyan, Hilkhot Mekhira 24:13; Shulhan Arukh, 
Hoshen Mishpat 216:5). 


Except for such and such a palm tree - xp Kopma D: If 
the seller says to the buyer that he is selling him land, except for 
such and such palm tree, and that tree was of high quality, as it 
produces a kav of fruit (Rema, citing Tur and Rosh), the seller is 
presumed to have retained for himself only that tree, and the 
buyer acquires the rest of the palm trees. If the reserved tree 
was of poor quality, the buyer does not acquire that tree or 
any other palm trees in the field. The Rema writes that some 
say that the buyer does not acquire those palm trees that are 
superior to it, but he does acquire those that are equivalent or 
inferior to it (Tur and Rosh). Nimmukei Yosef, citing Rashba, says 
that if aside from the palm tree the field contains other varieties 


of trees, the buyer acquires all of the trees of those other variet- 
ies (Rambam Sefer Kinyan, Hilkhot Mekhira 24:11; Shulhan Arukh, 
Hoshen Mishpat 216:3). 


Except for the trees — xn aah: If one sells a field and writes 
in the bill of sale that the sale does not include the trees in the 
field, and there is only one variety of tree in the field, whether 
the field contains palm trees, grapevines, or any other type of 
tree or vine, these trees are not included in the sale. If there 
are both palm trees and grapevines in the field, the seller is 
presumed to have retained for himself the grapevines. If there 
are either grapevines or palm trees, as well as another type of 
ree, he retains the trees of the other type (Rema), in accor- 
dance with the principle that one who sells, sells generously 
see Ra‘avad, Mishne LaMelekh, and Maggid Mishne). lf the field 
contains only palm trees (Sma, citing Tur) and he specified that 
he is retaining the palm trees, the seller retains only the palm 
rees that are so large that they must be climbed by rope to 
harvest their fruit. But if all of the palm trees are shorter than 
his, the seller retains them all (Tur). If the seller specified that 
he is retaining other types of trees that are found in the field, 
he only trees that are retained by the seller are those that are 
so large that, when plowing, the ox's yoke does not bend them 
back. This is in accordance with the Gemara’s conclusion (70a). 
f all of the trees are so young that they are bent back by the 
yoke, they are all excluded from the sale (Rambam Sefer Kinyan, 
Hilkhot Mekhira 24:12; Shulhan Arukh, Hoshen Mishpat 216:4). 
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NOTES 

Land with palm trees...mistaken transaction — KY% 
mY npn. Sopra: The principle that there is no claim of 
exploitation with regard to the sale of land applies only to 
the matter of the purchase price. But if the seller claims that 
afield has certain characteristics, e.g., that it is of a certain size, 
and it turns out that the claims are untrue, this is considered 
a mistaken transaction and the sale is nullified. 


A good palm tree - xay Kop: The seller is not pointing out 
the best or the worst palm tree. Rather, if he chose a good 
tree, even if there are better ones, he demonstrates that he 
wishes to retain something for himself from the field, but if 
he spoke of a bad one, it means that he is excluding all of the 
palm trees from the sale (Rashbam; Ri Migash). According to 
the Rashbam, a bad palm tree is one that does not produce 
a kav of dates. 


Except for the trees - iA aah: The principle here is that 
one speaks precisely and if he mentions trees, he does not 
mean to include palm trees or grapevines. But if the field 
consists exclusively of grapevines or palm trees, since they 
are a kind of tree, it is understood that he is referring to them 
(Rashbam). 


Grapevines and palm trees — open 29%: If the seller says 
that he is selling everything except for the trees, and there are 
only grapevines and palm trees in the field, it is understood 
that he means to reserve the grapevines for himself. Some 
commentaries explain that this is because grape vines are 
more commonly referred to as trees than are palm trees 
(Rashbam; Rabbeinu Gershom). The Rashbam cites and 
rejects another explanation, which is the explanation of the 
Ramah, that since grapevines are preferred to palm trees, it 
is assumed that he would have chosen to withhold them for 
himself. The Ramah adds that the buyer is at a disadvantage 
and cannot claim that the seller is referring to the one and 
not the other. 
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Perek IV 
Daf7o Amuda 


NOTES 


Bent back [kovsho] — iid: Most of the commentaries 
explain that kovsho means that the tree is bent back by 
he yoke, as it is young and short. Another explanation of 
kovsho is that the tree is covered by the yoke as the oxen 
pass by with the yoke on their backs, as it is not tall enough 
o reach the yoke (Ri Migash). 


Except for such and such carob tree — nibs anna yin: 
Since the carob trees would normally be excluded from 
he sale in any case, there is room to clarify what the seller 
meant when he excluded a specific carob tree, or a part of 
it, from the sale. He might have meant to waive his right 
o the other carob trees in the field, and retain only this 
one. Or perhaps he did not mean to sell any of the trees, 
but he specified one particular tree for another reason: 
Either to state that he wishes to reserve for himself a right 
of way to access the tree, in accordance with the opinion 
of Rabbi Akiva in an earlier mishna (64a), or, according to 
he Rabbis, to enhance the bill of sale and thereby prevent 
any possible future claim of the buyer to this specific tree 
(Rashbam). 

Most of the early commentaries disagree with the Rash- 
bam, who assumes that according to Rabbi Akiva, one who 
sells a field without specification does not have a right 
of way to access his carob trees. This would then be the 
halakha, as the halakha is in accordance with Rabbi Akiva. 
Nevertheless, it is apparent from later passages that even 
when one sells a field without specification, the seller has 
such a right of way. They explain that the seller specified 
a particular carob tree for another reason, in accordance 
with a different version of the text. The Ramban and the 
Rashba point out that this issue does not appear in the 
Rambam or the Rif, which proves that this entire issue is 
only a problem for the Rabbis, who disagree with Rabbi 
Akiva. In practice, superfluous clauses such as this one have 
no effect on the sale. 


Except for such and such field - maids mwn yin: Here, 
the seller specifies that the adjacent field i is not included in 
the sale. In this case as well, this added clause is unneces- 
sary, as he sold only a specific field. 


Rather, the buyer does not acquire the other fields, 
therefore here too — 1123 X37 7132 x xox: The version of 
he text here is the version of the Rashbam. The Rashbam 
himself cites and rejects another version of the text. The 
majority of the early commentaries reject the Rashbam’s 
version and explanation of the text, in favor of the alterna- 
ive version, which is the version of Rabbeinu Hananel. 
This variant version, which was found in ancient manu- 
scripts and was transmitted as a tradition from the time 
of the geonim, states: Rather, for the value, here too for 
he value. Rabbeinu Hananel explains that he received a 
direct tradition from his teachers that the Gemara should 
be understood as follows: When the seller says that he is 
selling his field, except for such and such field, he means 
hat he is selling the first field, minus an area worth the 
value of the adjacent field. The same is true with regard 
o one who says that he is selling a field except for such 
and such carob, as he means to remove from the sale an 
area worth the value of the carob tree (see Sefer HaMikkah 
VehaMimkar Sha‘ar19 and Ramban). 


And there are those who say...except for half of such 
and such carob tree — 300 Sm YAN... vast NDN): The 
premise of this discussion is that if the owner of the field 
had said: Except for such and such carob tree, the buyer 
also does not acquire ownership of the other carob trees 
in the field (Rashbam). 
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But the judges of the exile, Shmuel and Karna, say: Any tree that 
is bent back" by the yoke of oxen as the animals plow the ground 
under the tree, and in this way the tree does not impede the plowing, 
is not retained by the seller, as it is not a significant tree. Any tree 
that is not bent back by the yoke of the oxen is retained by the 
seller and not included in the sale. The Gemara comments: And 
these amora’im do not disagree with regard to the halakha: That 
which Rav said, that the only trees that the seller retains for himself 
and excludes from the sale are those that must be climbed by means 
of a rope, was said with regard to palm trees, while that which the 
judges of the exile said, that the only trees that are retained are those 
that are not bent back by the yoke of the oxen, was said with regard 
to other types of trees. 


§ The Gemara cites a discussion related to the mishna’s ruling that 
a grafted carob tree and a sycamore trunk are not included in the 
sale of the field: Rav Aha bar Huna raised a dilemma before Rav 
Sheshet: If one selling a field said to the buyer: I am selling you the 
entire field except for such and such grafted carob tree," or except 
for such and such sycamore trunk, and there were other grafted 
carob trees or sycamore trunks in the field, what is the halakha? The 
Gemara explains the two sides of the question: Does the seller mean 
to say that it is this carob tree that the buyer does not acquire, but 
he does acquire the other carob trees, or perhaps he means that 
he also does not acquire the rest of the carob trees? Rav Sheshet 
said to him in response: The buyer does not acquire any of them. 


Rav Aha raised an objection to Rav Sheshet from a baraita that 
states: Ifthe seller said to the buyer: I am selling you this field except 
for such and such carob tree," or except for such and such syca- 
more trunk, the buyer does not acquire it. What, is it not that it is 
this carob tree that he does not acquire, but he does acquire the 
other carob trees? 


Rav Sheshet said to him: No, what this means is that he does not 
acquire even the other carob trees. Know that this is correct, as if 
a person selling a field said to the buyer: My field is sold to you 
except for such and such field" that is adjacent to it, would you say 
that it is only that adjacent field that he does not acquire, but he 
acquires all the other fields owned by the seller? This is clearly not 
the case, as the seller explicitly stated that he is selling a certain field, 
not all of his fields. Rather, everyone would agree that the buyer 
does not acquire the other fields. Therefore, here too," the buyer 
does not acquire the other carob trees. 


And there are those who say that the discussion took place as fol- 
lows: Rav Aha bar Huna raised a dilemma before Rav Sheshet: If 
one selling a field said to the buyer: I am selling you the entire field 
except for half of such and such carob tree," or except for half of 
such and such sycamore trunk, what is the halakha? The Gemara 
explains the two sides of the question: Do we say that the buyer 
certainly does not acquire the other carob trees, but he does 
acquire what remains from that carob tree that was mentioned, 
that is, the half of the carob tree that the seller did not specifically 
retain for himself? Or perhaps he does not acquire even what 
remains from that carob tree? Rav Sheshet said to him: Even what 
remains from that carob tree the buyer does not acquire. 


Except for such and such carob tree — nibs anna yim: If the 
owner of a field that contains grafted carob trees says to the 
buyer that he is selling him the field, except for a specific grafted 
carob tree (Sma), the buyer does not acquire that or any of the 
other carob trees in the field. This is because it is presumed 
that when the seller specified that one particular carob tree is 


HALAKHA 


excluded from the sale, he did so only in order to retain a right 
of way to access that tree, in accordance with the Rashbam’s 
version of the text and his explanation (Rema, citing Tur). The 
Rambam and the Shulhan Arukh do not cite this halakha, in 
accordance with Rabbeinu Hananel’s version of the text (Shulhan 
Arukh, Hoshen Mishpat 216:4 in the comment of Rema). 
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Rav Aha raised an objection to Rav Sheshet from a baraita that 
states: If the seller said to the buyer: I am selling you the entire field 
except for half of such and such carob tree," or except for half of 
such and such sycamore trunk, the buyer does not acquire the 
other carob trees. What, is it not that it is the other carob trees 
that he does not acquire, but what remains of that carob tree he 
does acquire? 


Rav Sheshet said to him: No, what this means is that he does not 
acquire even what remains of that carob tree. Know that this is 
correct, as if a person selling a field said to the buyer: My field is 
sold to you except for half of such and such field that is adjacent 
to it, would you say that it is only that half of the field that he does 
not acquire, but he acquires the other half of the field? This is 
clearly not the case, as the seller explicitly stated that he is selling a 
certain field and nothing else. Rather, everyone would agree that 
the buyer does not acquire the other half of the field. Therefore, 
here too, the buyer does not acquire what remains of the carob tree. 


§ Rav Amram raised a dilemma’ before Rav Hisda: If one depos- 
its certain items with another and receives a document" signed by 
witnesses testifying that he deposited these items with this indi- 
vidual, and the bailee later says to him: I returned the items to you, 
but the document is still in the hands of the depositor, what is the 
halakha? Do we say that since if the bailee wanted to lie he could 
have said that the items were taken from him under circumstances 
beyond his control," and he would have been deemed credible; 
therefore now too, when he claims that he returned the items, he 
is deemed credible as well? Or perhaps, the one who deposited 
the items can say to him: If you returned the items, what is your 
document doing in my possession?" Upon return of the deposit, 
you should have retrieved the document. Rav Hisda said to him: 
The bailee is deemed credible. 


Rav Amram asked: But let the depositor say to the bailee: If you 
returned the items, what is your document doing in my posses- 
sion? Rav Hisda said to him: And according to your reasoning, if 
the bailee had said to him that the items were taken from him 
under circumstances beyond his control, would he be able to 
say to him: What is your document doing in my possession? 
Since this claim could not have been stated had the bailee stated the 
alternative claim, it can also not be stated when the bailee claims 
that the items were returned. Rav Amram said to him: 


Ultimately, even when the bailee says to the depositor that the 
items were taken from him under circumstances beyond his con- 
trol, is he not required to take an oath?’ How, then, can you assert 
that he is deemed credible to claim that he returned the items with- 
out taking an oath? Rav Hisda said to him: Here too, what did I 
mean when I said that he is deemed credible? It means that he is 
deemed credible when he takes an oath. 


Is he not required to take an oath - 


ya TW wb: The Rash- 


NOTES 


fact that he could have made the more advantageous claim 


bam explains that Rav Amram is challenging Rav Hisdas ruling, 
which seemed to have been that the bailee is deemed credible 
without having to take an oath. Rav Amram challenges Rav 
Hisda’s ruling by claiming that the bailee is deemed credible 
when claiming that he returned the deposit only due to the 


that the deposit was taken from him under circumstances 
beyond his control. Since, were he to claim that, he would 
have been liable to take an oath in order to be exempted from 
responsibility, the same should apply when he claims that the 
deposit was returned. 


HALAKHA 


Except for half of such and such carob tree — »¥na yin 
nibs ann: If the owner of a field said that he is selling the 
field but not half of such and such carob tree, the buyer 
also does not acquire the other half of the carob tree (Tur, 
Hoshen Mishpat 216). 


If one deposits items with another and receives a docu- 
ment - Wwa ivan byy pN: If one deposits an item 
with another and receives a document acknowledging that 
the deposit had been made, and the bailee later claims that 
he returned the item, the bailee must take an oath while 
holding a sacred object, just as he would be obligated to 
do had he claimed that the item was lost under circum- 
stances beyond his control, and he is then exempt from 
payment. This is in accordance with the statement of Rav 
Hisda and the Gemara’s conclusion that the bailee is deemed 
credible upon taking an oath. Many authorities hold that 
this oath is mandated by Torah law (Sma; Bah; Maharshal; 
Ketzot HaHoshen), while others (Shakh) maintain that it was 
instituted by rabbinic decree, in a manner similar to oaths 
mandated by Torah law (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 2:12; Shulhan Arukh, Hoshen Mishpat 121:5, 296:2). 


NOTES 
Rav Amram raised a dilemma — Day 31 mya KYA: This 
question is out of place here, and in terms of its content 
it should be found in tractate Bava Metzia. The Rashbam 
explains that this discussion was recorded here because 
both it and the previous discussion mention the opinion of 
the judges of the exile. 


Since if the bailee wanted to lie he could have said that 
the items were taken under circumstances beyond his 
control — 03% VN% Y2 °K: Similarly, if this were a case of 
an unpaid bailee, he could claim that the items were lost 
or stolen. The Gemara speaks specifically of the claim that 
the items were taken from the bailee under circumstances 
beyond his control because this claim exempts the bailee 
whether he was a paid bailee or an unpaid one (Rabbeinu 
Gershom). 


Or perhaps...what is your document doing in my pos- 
session — ya x12 "14 srew..xiat ix: Here, the depositor 
can claim that if, in fact, his items had been returned to him, 
the bailee would have demanded that the document be 
returned and destroyed so that it could not be presented 
against him a second time. The Rashbam explains that this 
argument impairs the bailee’s claim that had he wanted to 
lie he could have put forward a more advantageous claim 
[miggo], and consequently this miggo claim no longer 
grants him credibility, as it is counteracted by the document. 
According to this opinion, like a miggo claim that is opposed 
by the testimony of witnesses, the document serves as evi- 
dence that casts doubt on the bailee’s credibility. 
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NOTES 


Purse document - D3 Www: This is referring to a document 
that attests that one gave another a purse of money to be 
part of a joint venture. In the case at hand, the recipient died, 
and the investor demands reimbursement from the orphaned 
heirs. Money given in this manner, as part of a joint venture, 
has a special halakhic status, as one who is in possession of 
a standard promissory note that records a loan extended to 
the father can certainly collect the money from the orphans. 

Rav Hai Gaon and other geonim point out that this is a case 
where nothing tangible remains from the joint venture, such 
as merchandise or some other item acquired by way of this 
business arrangement. If anything tangible remains from the 
venture, the investor would be able to collect it even from the 
orphans, and the orphans would not be able to claim that their 
father had later purchased the business from the investor (cited 
in Ritva and Nimmukei Yosef). 


And collects the entire sum - tap main: Everyone agrees 
that he can collect the first half, which is considered a loan, by 
means of an oath, in accordance with the halakha concerning 
one who collects payment from orphans. He is also deemed 
credible to collect the second half, which is considered a 
deposit, because of the document that is in his possession. 


Takes an oath and collects half — nym naj% yawa: Since he 
is able to collect only half of the sum, he takes an oath only 
with regard to that half. In order to prevent an appearance of 
falsehood, he must take an oath stating that he has a monetary 
claim which amounts to no less than half of the sum of money 
(Tosafot). 


This joint venture — XD "7: In the joint venture referred 
to here, the investor gives a sum of money to another, with 
the understanding that the recipient will use it for some sort 
of business enterprise, and that they will share the profits. The 
profits received by the investor could be seen as a type of 
interest, but instead the arrangement is considered a joint 
enterprise, where one party invests his money while the other 
invests his energy. In fact, this model is the basis of the heter 
iska, a halakhic convention developed in order to structure 
business transactions in such a manner as to avoid violating 
the prohibition of interest. 

Various enactments were introduced to differentiate a joint 
enterprise from a loan with interest. For example, the manager 
does not bear total financial liability. Unlike a borrower, he is 
not liable for all of the money if it is lost under circumstances 
beyond his control. Rather, he is liable only for half of the sum. 
The other half is treated as a deposit. With regard to the division 
of profits as well, the Sages decreed that the investor's profit 
may not be in proportion to his investment. He must either 
assume greater liability in the case of a loss or receive a smaller 
proportion of the profits. 


He would have told - va% myI V23: Tosafot point out that this 
assumption, that had the father repaid the money he would 
have told his children, is valid only with regard to a loan that 
was recorded in a document, as it is assumed that he would 
have told them that even though the document is not in his 
possession, the debt was repaid. But in the case of aloan made 
by oral agreement, he would not have been concerned with 
elling his children that it was repaid. 


The Angel of Death - nyan syn: That is to say, he died sud- 
denly and did not havea chance to tell his children (Rashbam). 

The Ritva adds that even if his death was not sudden, perhaps 

he thought that he would still have an opportunity to inform 

hem at some later point, but he died before he had a chance 

o speak to them. 


PERSONALITIES 

Judges of Eretz Yisrael - Sew YN Pt: According to the 
Talmud (Sanhedrin 17b), this appellation was bestowed upon 
the amora‘im Rav Ami and Rav Asi, a pair of Babylonian Sages 
who emigrated to Eretz Yisrael, where they were ordained 
by Rabbi Yohanan and included among his most important 
disciples. These Sages were considered the leading authorities 
of the generation following Rabbi Yohanan. They instituted 
ordinances, and even the other disciples of Rabbi Yohanan, 
such as Rabbi Abbahu, addressed questions to them. 
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The Gemara suggests: Let us say that Rav Amram and Rav Hisda 
disagree with regard to the issue that is the subject of the dispute 
between these tanna’im, as a halakha is taught in a baraita with 
regard to a purse document," i.e., a document that records an 
arrangement whereby one gives another money as an investment 
in a joint venture on condition that the profits will be divided 
equally between the two parties. If the person who received the 
money died, and this document was presented by the lender 
against the orphans," the judges of the exile say that the lender 
takes an oath that the money had never been returned to him, 
and he collects the entire sum." And the judges of Eretz Yisrael? 
say that he takes an oath and collects only half" of the sum. 


And it is understood that everyone agrees with the opinion of 
the Sages of Neharde’a, as the Sages of Neharde’a say: With 
regard to this joint venture," whereby one person gives money 
to another on condition that it will be used for business purposes 
and that the profits will be divided equally between the two par- 
ties, half of the invested money is considered a loan, for which 
the borrower is exclusively liable, and half is considered a deposit, 
so that if it is lost under circumstances beyond his control, the 
borrower is exempt from the liability to return it. 


According to this assumption, everyone agrees that the claimant 
can recover from the orphans by means of an oath the half of the 
money that is considered a loan, just as he would have been able 
to demand that money from their father. Concerning the half 
that is considered a deposit, what, is it not with regard to this 
point that they disagree, as one Sage, the judges of the exile, 
holds like Rav Amram that the depositor can say to the bailee: 
What is your document doing in my possession? Therefore, 
neither the father nor his children are deemed credible to claim 
that they had returned the half that is considered a deposit, and 
the investor can collect that half as well. And one Sage, the judges 
of Eretz Yisrael, holds like Rav Hisda, that one cannot assert this 
claim, and therefore the investor can collect only the half that is 
considered a loan. But as for the half that is considered a deposit, 
the father would have been deemed credible in his claim that he 
had already returned it. 


The Gemara rejects this opinion: No, everyone, i.e., both the 
judges of the exile and the judges of Eretz Yisrael, agrees with the 
opinion of Rav Hisda, that the father can claim that he returned 
the money. And here, they disagree about the following issue, as 
one Sage, the judges of the exile, holds that if it is so that he had 
in fact repaid the money, he would have told" his children that 
he repaid it. Since he did not tell them, it may be assumed that he 
never repaid the money. And one Sage, the judges of Eretz Yisrael, 
holds that you can say that it was the Angel of Death" that 
prevented him from doing so, meaning he died before he had 
the opportunity to give his children a detailed report concerning 
his financial affairs. 


HALAKHA 


A purse document that was presented against the 
orphans — Dain by Nyin DID Www: If one gave another 
person money as an investment in a joint venture, and the 
person who received the money died, and the investor now 
demands that the orphans return to him the money that he 
had given to their deceased father, and he has a document 
given to him by the father attesting to the arrangement, he 
takes an oath with regard to half of the sum, which was con- 
sidered a loan. This oath is taken in the manner of an oath 
mandated by Torah law, while holding a sacred object. After 
taking the oath, the investor receives half of the money. He 
cannot collect the other half, which was considered a deposit, 
even by means of taking an oath, in accordance with the opin- 
ion of the judges of Eretz Yisrael (Rambam Sefer Kinyan, Hilkhot 
Sheluhin VeShutafin 7:1; Shulhan Arukh, Hoshen Mishpat 108:4). 


Joint venture - xpp: According to rabbinic decree, if one 
gives another money as an investment in a joint venture, half 
of the money is considered a loan, and the recipient is liable 
to return it even if it was lost because of circumstances beyond 
his control. The other half is considered a deposit, and if it 
was lost or stolen he is not liable to return it (see Ra’avad and 
Kesef Mishne). Half of the profits of the enterprise are given 
to the investor, provided that the venture was conducted in 
the permitted manner, for example, where the investor paid 
the manager every day as an unemployed laborer. Different 
opinions of the early commentaries are cited in the Shakh and 
Taz with regard to how much he is paid. If the manager has 
another business, it suffices if the investor pays him even only 
one dinar for the entire period of their joint venture (Rambam 
Sefer Kinyan, Hilkhot Sheluhin VeShutafin 6:2; Shulhan Arukh, 
Yoreh Dea 177:2). 
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Apropos this discussion, it is related that Rav Huna bar Avin sent the 
following ruling: If one deposits an item with another and receives a 
document attesting to the deposit, and the bailee later says to him: I 
returned the item to you, the bailee is deemed credible even if the 
document is still in the hands of the depositor. And with regard to a 
purse document attesting to a joint venture that was presented by 
the lender to support his claim against the borrower’s orphans, the 
lender takes an oath that the money had never been returned to him 
and collects the entire sum from the orphans. 


The Gemara asks: Don’t these two halakhot contradict each other? If 
the father is deemed credible when he claims that he repaid a loan, the 
court should present this claim on behalf of his orphans. The Gemara 
answers: It is different there, as if it is so that the father had, in fact, 
repaid the money, he would have told his children that he repaid it. 
Since he did not tell them anything about it, it may be assumed that 
he never repaid the money. 


Rava said: With regard to the case of a purse document that was 
presented to support a claim against orphans, the halakha is that the 
claimant takes an oath that the money had never been returned to him 
and then collects half" of the sum recorded in the document, in 
accordance with the judges of Eretz Yisrael. The Gemara relates that 
two generations later, Mar Zutra said: The halakha is in accordance 
with the opinion of the judges of the exile. Ravina said to Mar Zutra: 
Didnt Rava say that the claimant takes an oath and collects half of 
the sum? Mar Zutra said to him: With regard to the opinion of the 
judges of the exile, we 


learned the reverse, that is to say, according to our version of the 
baraita, it is the judges of the exile who maintain that the claimant 
collects only half the sum, which corresponds to the halakha taught 
by Rava. 


MI SHN A In continuation of the previous mishna (68b) 


discussing one who sells a field, the mishna 
teaches that even if he says that he is selling it and everything that is 
in it, has sold neither the cistern," nor the winepress, nor the dove- 
cote, whether it is abandoned or utilized, as these items are not part 
of the field itself. And the seller must purchase for himself a path 
through the buyer’s domain to reach whatever remains his. This is the 
statement of Rabbi Akiva, who holds that one who sells, sells gener- 
ously; therefore, whatever is not explicitly excluded from the sale is 
assumed to be sold, and it is presumed that the seller did not retain for 
himself the right to the path that he requires to access his property. 
And the Rabbis say: The seller need not purchase a path through the 
buyer’s domain, as it is assumed that since the seller withholds these 
items for himself, he also reserves a path to reach them. 


And Rabbi Akiva concedes that when the seller says to the buyer in 
the bill of sale that he is selling the field apart from these things, i.e., 
the cistern and the winepress, he need not purchase for himself a 
path through the buyer’s domain. Since these items would have been 
excluded from the sale even if he had said nothing, it is assumed that 
he also meant to reserve for himself the right to access them. But ifthe 
seller kept the field but sold the cistern and winepress to another 
person, Rabbi Akiva says: The buyer need not purchase for himself 
a path through the seller’s domain to reach what he has bought, since 
a seller sells generously. But the Rabbis say: He must purchase for 
himself a path through the seller’s domain. 


NOTES 


The halakha is that the claimant takes an oath and 
collects half - myn main yaws x937: According to 
some early commentaries, the orphans are required 
to take the oath that is imposed upon heirs who were 
not informed by their father that he owes this money 
(Rashbam; Ra’‘ah). Others hold that they are not required 
to take this oath, as it was instituted only in situations 
where orphans collect money from other orphans (Ram- 
ban; Rashba). 


HALAKHA 


Neither the cistern — Wa n% x: If one buys a field 
from another, even if the seller says to him that he is 
selling the field and everything contained in it, he does 
not acquire items that have their own separate name 
and identity, even if they are fixed in the ground, such 
as a pit, cistern, or dovecote. This is the halakha whether 
or not they are currently in use. The seller is required 
to purchase a path if he wishes to access these items, 
in accordance with the opinion of Rabbi Akiva. If the 
seller explicitly stated that he is excluding the pit, cistern, 
and dovecote from the sale, he has retained a path to 
them and does not need to purchase one, as Rabbi 
Akiva concedes to the Rabbis in this case (Rambam Sefer 
Kinyan, Hilkhot Mekhira 26:3-4; Shulhan Arukh, Hoshen 
Mishpat 215:5). 
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HALAKHA 


With regard to one who gives a gift — Mama jniza: With 


regard to one who sells a house, courtyard, 


olive press, 


or field, he reserves for himself some of the items found 
there, as it was the responsibility of the buyer to specify 


that he wanted any of those items to be included in 


he 


sale. But if he gives one of these items to another as a gift, 
the recipient acquires everything that is appended to it, 


so long as the giver did not specify that he 
the item for himself. The Rema writes that 


is reserving 
this applies 


only to items that are situated within the property given 
as a gift. But if they are outside of it, the halakha govern- 


ing a gift is the same as that concerning a s 


ale, and the 


recipient does not acquire them (Rambam Sefer Kinyan, 
Hilkhot Mekhira 26:5; Shulhan Arukh, Hoshen Mishpat 


215:6). 


Brothers who divide - spon pms: In 


he case of 


brothers who divide their father’s property among 


themselves, where they each acquire a fiel 
their inheritance, they acquire the items tha 


d as part of 
are fixed in 


the field, such as a pit, cistern, and dovecote. This is also 


the halakha with regard to one who takes 
of the property of a convert (Sma). Similar 
consecrates his field has consecrated these i 


possession 
y, one who 
ems as well 


(Rambam Sefer Kinyan, Hilkhot Mekhira 26:6; Shulhan 


Arukh, Hoshen Mishpat 215:7). 
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He gives all of it - aap ny pa: That is to say, he gives all of 
items that would not be included had this been a sale and not 
a gift. But he does not give produce that is detached from 
ground and left in the field or other items that are found there, 
as they are clearly not part of the field and not included in 
gift (Rashbam). The Ri Migash adds that anything that is not 
included within the gifted item's boundaries is not included 
the gift. For example, if one gives a house as a gift, the gallery is 
not included, as it is only adjacent to the house but not a par 


it. The Ramah disagrees. 


In what case is this statement, that these items are excluded, said? 
It is said with regard to one who sells a field, but with regard 
to one who gives it away as a gift," it is assumed that he gives all 
of it," including everything found in the field. Similarly, with regard 
to brothers who divide" their father’s estate among themselves, 
when they each acquire a field as part of their inheritance, they 
acquire all of it, including the items that would be excluded from 
a sale. So too, with regard to one who takes possession of the 
property of a convert," when he takes possession of a field, he 
takes possession of all of it. 


One who consecrates a field has consecrated all of it. Rabbi 
Shimon says: One who consecrates a field has not consecrated 
any of the items that are ordinarily excluded from a sale except 
for the grafted carob tree" and the sycamore trunk. 


GEMARA The Gemara asks: In what way is a sale 


different from a gift, and in what way is a 
gift different from a sale? Why does the mishna distinguish between 
the two with regard to what is retained by the prior owner? Yehuda 
ben Nekosa explained before Rabbi Yehuda HaNasi: The difference 
between the cases is that this one, the seller, specified that certain 
items were not included in the sale, and that one, the donor, did 
not specify. 


The Gemara asks: How can it be suggested that this one specified 
and that one did not specify, when in fact this one did not specify, 
and that one did not specify, as in neither case did the prior owner 
specify what items he was reserving for himself? Rather, the differ- 
ence is that this one, the buyer, should have specified" that those 
items that are not integral parts of the field are nevertheless included 
in the sale, and since he neglected to do so, he suffers the loss. But 
in the case of a gift, that one, the recipient, should not have specified 
what was included in the gift, as it would have been inappropriate 
for him to act in this manner. 


NOTES 


he the carob and sycamore are consecrated, as they draw nutrients 
from the field, and it is assumed that the owner does not wish to 


he derive benefit from consecrated property. 


This one should have specified — APY) b mat m: The Rashbam 
offers two explanations as to who should have made the speci- 
fication. According to his first explanation, since one who gives a 
gift usually gives generously, he should have specified any item 
that he meant to reserve for himself. By contrast, since one who 
sells does so only because he needs the money, he sells the 
minimum amount necessary to complete the sale. The Ritva adds 


he 


n 


of 


=F 


One who takes possession of the property of a convert — t 


337 p3 Pram: The Rashbam explains that even though one 
who takes possession of a field that had belonged to a convert 
does not acquire the adjoining property if it is separated from it 
by a fence, he does acquire the sycamore trunk, even though it is 
considered a separate entity, because it is not separated from the 
field by a fence. The Ramah adds that after one takes possession 
of a field that had belonged to a convert, if he is then standing 
next to it, the field has the status of a courtyard that is consciously 
secured by its owners, and effects acquisition on his behalf of all 
movable items found in the field. 


Except for the grafted carob tree - anna nx xY: As the 
Gemara later explains, Rabbi Shimon holds that in principle, the 
halakha in the case of one who consecrates a field is comparable 
to the halakha in the case of a sale, and it is not comparable to 
the case of one who gives a gift. There is a specific reason why 
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at the seller relies on the fact that everyone knows that he is 
ing as little as possible, and because it is in his interest that the 
e should take place, he avoids mentioning the items that are 
included in the sale. 

According to the Rashbam's second explanation, it is the buyer 
who should have specified what is included in the sale, as he 
generally tries to get the most for his money. Therefore, unless he 
specified differently, it is assumed that he agreed to the standard 
conditions of the sale. The recipient of a gift, by contrast, is embar- 
rassed to demand that he receive additional items, as everything 
that he receives is a gift. Therefore, the responsibility falls upon the 
giver (Rashbam, citing Rabbeinu Hananel; Rabbeinu Gershom; 
Rambam's Commentary on the Mishna). A similar dispute appears 
in the Jerusalem Talmud, where it is discussed whether the reason 
for the distinction between a sale and a gift is that one who gives 
a gift gives generously, or that a buyer, as opposed to the recipient 
of a gift, takes care to specify what is included in the transaction. 
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It is related that there was a certain person who said to others:" 
Give to so-and-so my house containing 100 barrels [ gulfei]" 
as a gift. It was found that there was a house in his possession 
that contained 120 barrels. Mar Zutra said: The owner said to 
him that he was giving him a house containing 100 barrels," and 
he did not say to him that he was giving him a house containing 
120 barrels. Therefore, the recipient receives only the portion of 
the house that holds 100 barrels, and not the rest of the house. 


Rav Ashi said: Didn’t we learn in the mishna here: In what 
case is this statement said? It is said with regard to one who 
sells a field, but with regard to one who gives it away as a gift, 
it is assumed that he gives all of it. Apparently, one who gives 
a gift’ gives generously. Here too, then, say that one who 
gives a gift gives generously, even if he is not always precise in 
his wording. Therefore, it should be assumed that the donor 
intended to give the recipient the entire house, which contains 
more than 100 barrels. 


§ The mishna teaches: One who consecrates a field, has con- 
secrated all of it. Rav Huna said: Even though the Rabbis 
said:" If one buys two trees in the field of another," he does 
not acquire any of the land but acquires only the trees, and if 
he sells land to another, and he retains two trees for himself," 
he also retains the land" around those trees, that does not 
always apply. Rav Huna elaborates: And even according to 
Rabbi Akiva, who says that one who sells, sells generously 
and does not retain anything for himself, this does not always 
apply, as this statement applies only with regard to a pit and 
a cistern, which do not weaken the land, and therefore the 
seller feels no need to protect himself from the potential claims 
of the buyer. But with regard to trees, which do weaken the 
land, as they draw water and nutrients from the soil, 


NOTES 


A certain person who said to others — and WANT NITI: 
The Ritva notes that this person was on his deathbed, and 
therefore it is a mitzva to fulfill his instructions, but in general 
this wording is not effective in conferring ownership. 


The owner said to him 100 barrels — mh ‘Was Å: Because 
the donor said to give a house that contains 100 barrels, the 
recipient receives only an area of the house that holds 100 
barrels (Rashbam). The Ritva cites some commentaries who 
explain that according to Mar Zutra, since this house does 
not meet the donor's criteria, the intended recipient receives 
nothing. The Ritva rejects this opinion, as the donor was on his 
deathbed, and it is a mitzva to fulfill his instructions. Therefore, 
in any event the heirs would have to buy for the other person 
a house that holds 100 barrels. 


Apparently, one who gives a gift - mama 207 K2 xoy: 
Since it is assumed that a donor acts generously, he must have 
intended to give this house and was simply mistaken about 
its size. The Ritva asks how this is related to the presumption 
with regard to a donor's generosity, as the real question seems 
to be whether the donor was referring to this house or to a 
different house. He explains that since a donor gives gener- 
ously, although he speaks modestly and promises only a field 
or a small house, he actually intends to give more. The Ritva 


also qualifies this presumption with regard to the donor's 
generosity, explaining that the entire house is not given to the 
recipient if the difference between the promised area and the 
actual area exceeds the amount in the case reported here. The 
Meiri also explains that this presumption applies only when 
the discrepancy between the two amounts is about one-sixth, 
as it is assumed that the donor did not speak precisely, nor 
was he mistaken. If the house was much larger, it cannot be 
assumed that the donor intended to give all of it. 


Even though the Rabbis said - paa max? aaby qx: The Rash- 
bam explains that this is in contrast to Rabbi Akiva, who holds 
hat one who sells, sells generously, and a seller therefore 
includes the land in the sale. Other commentaries understand 
he opinion of the Rabbis, that the land is sold along with 
he trees only when three trees are sold, as not related to the 
matter of whether or not a seller sells generously. Rather, it 
depends on whether the land around the trees is considered 
o be a separate entity or included with the trees that are sold 
(Tosafot; Rashba). 


He retains the land - yp} b w»: This means that he enjoys a 
permanent right to use the land. Therefore, if the tree dies, he 
can plant another in its place. In addition, he can plant other 
produce in the ground underneath and around the tree. 


HALAKHA 

Give to so-and-so my house containing 100 barrels — mb yan 
Ta pinay xa xvod: If a man on his deathbed said: Give 
to so-and-so a house that contains 100 barrels, and his prop- 
erty includes only a house that holds 120 barrels, the recipient 
receives this house, even though it is larger than the one he was 
promised. If it contains even more than 120 barrels, he does not 
acquire the house, as one would not be mistaken with regard 
to such a large amount (Bah and Nimmukei Yosef, citing Ritva). 
According to the Nimmukei Yosef himself, even if the house 
holds more than 120 barrels, the recipient acquires the entire 
house (Shulhan Arukh, Hoshen Mishpat 25314 and Shakh there). 


If one buys two trees in the field of another — niy no mip 

ivan by ‘Jina: If one buys two trees in a field belonging to 
another, he does not acquire the land under the trees. Therefore, 
if the trees died or were cut down, the buyer has no right to any 
part of the field, and he cannot plant new trees in place of the 
dead trees. The buyer does, however, have the right to use the 
land under and around the trees to tend to his trees and harvest 
their fruit. In addition, he has a right to use a path to access his 
trees (Rambam Sefer Kinyan, Hilkhot Mekhira 24:6; Shulhan Arukh, 
Hoshen Mishpat 216:9, and in the comment of Rema). 


If he sells land and retains two trees for himself — yp? 22 
ey niig 19w mwy: One who sells a field and reserves for him- 
self two trees in the field has also reserved for himself the land 
under and around those trees (Rambam Sefer Kinyan, Hilkhot 
Mekhira 24:8; Shulhan Arukh, Hoshen Mishpat 216:12). 


LANGUAGE 


Barrels [gulfei] - a: Some explain that this word is derived 
from the Greek xáàxn, kalpē, meaning a bottle or a container 
for water. 
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Perek IV 
Daf71 Amud b 


NOTES 

Let the buyer say to him, uproot - 1ipy mb xi": The 
early commentaries disagree as to whether the Gemara 
means that the buyer could demand that he uproot the 
ree immediately, since it draws nutrients from soil that 
belongs to him (Josafot; Rid; Ramban), or if it is referring 
only to a case where the tree dried up and died (Rash- 
bam). Others explain that in principle, the owner of the 
field cannot be forced to uproot the trees immediately, 
as the halakha is that if someone buys two trees in a 
field belonging to another, even though he does not 
own the ground underneath them, the trees remain in 
he field. The buyer is limited only insofar as that if the 
rees die, he cannot plant new trees in their place. The 
same would then be the halakha in the case of one 
who sells a field but retains ownership of the trees. Even 
hough this is, in fact, the halakha, in order to avoid an 
unpleasant situation where the buyer is unaware of this 
and demands that the trees be uprooted, it is assumed 
hat the owner of the field reserves for himself the right 
o the ground under the trees (Rashba; Ran). 
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if it is so that the prior owner did not retain some of the land for 
himself, let the buyer say to him: Uproot" your trees, take them, and 
go, as the trees draw water and nutrients from the soil, causing damage 
to the buyer’s land. Therefore, the seller must have retained for himself 
the land needed for these trees. 


The Gemara raises an objection: We learned in the mishna here that 
Rabbi Shimon says: One who consecrates a field has not conse- 
crated any of the items that are ordinarily excluded from a sale except 

for the grafted carob tree and the sycamore trunk. And it is taught 

with regard to this in a baraita: Rabbi Shimon said: What is the 

reason that it is specifically the carob tree and the sycamore trunk that 
are consecrated? Since they draw their nutrients from a consecrated 

field," the owner must have had in mind to consecrate them as well, as 

otherwise his trees would be nurtured from consecrated property. 


And if it enters your mind, as Rav Huna claims, that when the seller 
retains certain trees for himself, he also retains the land around them 
so that they will be nurtured from soil that belongs to him, what is 
the reason for Rabbi Shimon’s ruling? When these trees draw their 
nutrients, they draw their nutrients from the ground that the conse- 
crator had retained for himself that still belongs to him, not from 
consecrated property. 


The Gemara answers: The assumption that Rav Huna’s statement 
is true according to everyone must be reconsidered. Rather, Rabbi 
Shimon, who says that one who consecrates his field does not retain 
for himself the land around the trees, holds in accordance with the 
opinion of his teacher, Rabbi Akiva." According to Rabbi Akiva, one 
who sells, sells generously, and there is no presumption that he retained 
some item or right for himself unless this was stated explicitly. There- 
fore, Rabbi Shimon rules that one who consecrates his field has also 
consecrated the carob trees, as otherwise they would draw nutrients 
from consecrated land. And Rav Huna, who says that when a seller 
retains trees for himself he also retains the land around them, holds 
in accordance with the opinion of the Rabbis, who say that one who 
sells, sells sparingly. 


The Gemara asks: If Rav Huna’s statement is only in accordance with 
the opinion of the Rabbis, then isn’t his statement obvious?’ What 
novel idea is he adding? The Gemara answers: The practical difference 
is that while one might have thought that the prior owner retains a right 
to the land only for the sake of trees that were there, this is not the case. 
Rather, he retains absolute ownership of the land, and therefore, if the 
trees fall or die he can plant them again." 


NOTES 


Since they draw their nutrients from a consecrated field -bin 
wpa TTEA pain: In any case where the owner of a field retains 
or sells the trees, it is the right of the owner of the trees that they 
continue to draw nutrients from the field. In truth, this should 
also be the case with regard to a consecrated field, so that if 
someone consecrates his field but reserves the trees for himself, 
he also reserves the right that his trees draw nutrients from the 
field (Ritva). The dispute between the Rabbis and Rabbi Shimon 
is only with regard to whether there is a concern that people will 
not know that this is the halakha, and therefore they will assume 
that the owner of the trees is deriving benefit from consecrated 
property (Ritva). 


Rabbi Shimon who says in accordance with Rabbi Akiva - 37 
NDPy DID VNT Jiya: According to this explanation, Rabbi 
Shimon agrees with Rabbi Akiva, that one who sells, sells gener- 
ously, and he does not reserve anything for himself. Likewise, one 
who consecrates does so generously. The reason, then, that Rabbi 
Shimon holds that the cistern and winepress are not consecrated 
is that they are not included in the term field (Rashbam). 
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In accordance with the opinion of the Rabbis, isn’t his state- 
ment obvious — xww» 42375: According to the Rabbis, the seller 
always sells sparingly. And while it is true that they never explicitly 
stated that the seller reserves the land for his trees, this can be 
deduced from their ruling that a seller reserves the right to use 
a path to access the pit and winepress that he kept for himself. 
If in that case, he reserves a path even though the pit and 
winepress do not damage the land, all the more so would he 
reserve the land around the trees, as the trees draw their nutrients 
from it. 


If the trees fall he can plant them again — One 7 py WT 
ad: The novelty of Rav Huna's statement is to emphasize that the 
right of the owner of the trees to the land is not a temporary one 
that can be utilized only for the trees that he reserved. Rather, it 
is a permanent right that gives him ownership of the land. For 
this reason, he is allowed to plant new trees in place of the old 
ones (Rashbam). 
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The Gemara asks: But can you establish that the opinion of Rabbi 
Shimon is in accordance with the opinion of Rabbi Akiva, that 
one who sells or consecrates property does so generously? But isn’t 
it taught in a baraita: If one consecrates three trees" in a field 
where ten trees are planted in an area required for sowing one sea 
of seed [beit se'a]," he has consecrated not only those trees, but 
also the land and the young trees" between them? Therefore, if 
this is an ancestral field’ of his, when he redeems them, he redeems 
the land and everything contained within it according to the stan- 
dard rate established by the Torah, whereby an area fit for the 
sowing of a homer,’ i.e., a kor, of barley seed" is redeemed for fifty 
silver shekels. 


The baraita continues: If the ratio of land to trees was less than this," 
and the trees were planted more densely, or if the ratio of land to 
trees was more than this," and the trees were planted less densely, 
or if he consecrated each of the trees separately, one after the 
other," this person has consecrated neither the land nor the 
young trees between them. Therefore, when he redeems them, he 
redeems the trees in accordance with their worth. And moreover, 
even if one consecrates the trees where they are planted more 
densely, less densely, or one after the other, and then afterward he 
consecrates the land, so that everything belongs to the Temple 
treasury, when he redeems them, he redeems the trees separately 
in accordance with their worth, and then he redeems the land 
according to the standard rate, where an area fit for the sowing of 
a homer of barley seed is redeemed for fifty silver shekels. 


NOTES 


Where ten trees are planted in a beit se'a - mab Mwy yor 
mx: The trees were planted in such a manner that ten trees 
could be planted in a beit sea, i.e., each tree was cultivated in 
an area of 250 square cubits. The Rashbam explains that the 
baraita is referring to three young trees, as three fully grown 
trees would require a full beit sea. 


And the trees - midon nyy: Rashbam and Rabbeinu Ger- 
shom explain that the ‘baraitais referring to young trees planted 
between the grown trees. Tosafot explain that it is referring 
o trees that do not bear fruit that are situated between fruit- 
bearing trees. 


He redeems an area fit for the sowing of a homer of barley 
seed — Oy win yu ma TTia: Since by consecrating the 
rees he is regarded as having consecrated the land, when he 
redeems them, he redeems them as one redeems land. The 
Torah establishes that an ancestral field is redeemed at the rate 
of fifty silver shekels for a parcel of land in which a homer of 
barley seed can be sown for the entire fifty-year Jubilee period. 
This is equivalent to one sela and one pundeyon for each year. 


Ancestral field - mnt mw: An ancestral field is a field that one 
inherits from his ancestors within his family holdings in Eretz 
Yisrael. When the Jewish people entered and conquered Eretz 
Yisrael, it was divided among the tribes and among households 
within the tribes. Ancestral land can be sold only until the 
Jubilee Year, at a price that takes into consideration the number 
of years remaining from the date of sale until the Jubilee Year. 
If the seller of the field obtains some money in the interim, 
he may buy back his field after two years have passed. If one 
consecrates an ancestral field, he may redeem it at a set price 
that takes into account the number of years remaining until 
the Jubilee Year. If one did not redeem his field, and the Temple 


BACKGROUND 


Less than this - {x21 nina: If the trees were planted more 
densely than this, there is insufficient area to support the 
amount of trees planted, and they are not considered to be 
permanently planted, as they will ultimately be uprooted (Rash- 
bam; Rabbeinu Gershom). 


More than this — }3 by anv: If the trees were planted less 
densely, so that there is more space between each tree, the 
trees are regarded as if they were consecrated individually and 
the land between them is not consecrated (Rashbam). 


One after the other — mt mx ma: By consecrating each tree 
individually, or by consecrating the trees individually and then 
consecrating the land, he demonstrates that his intent was 
not to consecrate the land, but only to consecrate the trees. 
Therefore, he redeems the trees in accordance with their 
worth, and then afterward he redeems the land according to 
the standard rate, as the trees and the land were consecrated 
separately. 


treasurers sold it to someone else, it does not revert to its owner 
in the Jubilee Year but to the priests who are on the priestly 
watch when the Jubilee Year begins (see Leviticus 27:16-21). 


An area fit for the sowing of a homer — Wain yur ma: This is an 
area fit for the sowing of the biblical measurement of a homer, 
the equivalent of a kor in the terminology of the Sages, of barley 
seeds. A kor is the largest measurement of volume mentioned 
by name in the sources. According to the standard method 
of converting talmudic measurements of Rabbi Hayyim Na'e, 
a kor is approximately 248 £ and according to the Hazon Ish 
itis 430 2. 


HALAKHA 


If one consecrates three trees — niy mwhy wrp: If 
one consecrates trees, they are redeemed according to their 
value. If he consecrates three trees that are planted within 
a beit se'a and he does not specify that he is consecrating 
only the trees, he has also consecrated the land and the 
trees between them. If the trees were planted more or less 
densely, or if he consecrated them separately, one after the 
other, neither the land nor the trees between them are con- 
secrated. If one first consecrated the trees and only afterward 
consecrated the land, he redeems the trees according to 
their value, and he redeems the land according to the cal- 
culation of one sela and one pundeyon per year for every 
parcel of land in which a homer of barley seed can be sown 
(Rambam Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 4:16-18, 
and Kesef Mishne and Lehem Mishne there). 
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NOTES 


One who sells, sells generously — 134 7% pya 20: The 
Rashbam and the majority of commentaries explain that the 
proof that the baraita is not in accordance with the opinion 
of Rabbi Akiva is that the baraita distinguishes between 
one who consecrates three trees, who has consecrated the 
land between them, and one who consecrates two trees, 
who has not consecrated the land between them. This is in 
accordance with the opinion that one who sells, sells spar- 
ingly, and therefore the land is not included. 

Many commentaries disagree and explain that the proof 
is not related to the distinction made here between two 
and three trees, as even Rabbi Akiva agrees that if one sells 
two trees, the land between them is not included in the sale. 
Rather, the proof is based on the statement in the baraita 
that one who consecrates a field of trees redeems the land 
and everything contained within it according to the stan- 
dard rate established by the Torah. Since the baraita does not 
state that the land and the trees are redeemed separately, in 
which case the Temple treasury would receive a more gener- 
ous sum of money, apparently one who consecrates does so 
sparingly (Rashba; Josafot on 37b, citing Rabbeinu Yitzhak of 
Dampierre; Ritva; Ran). This is also the interpretation of the 
baraita according to one opinion in tractate Arakhin. 


It is obvious that the baraita is in accordance with Rabbi 
Shimon — 87 iyaw 127 BWA: Rabbi Shimon's opinion 
in the mishna is that whether one sells or consecrates, he 
does so sparingly. For this reason, one who consecrates a 
field does not consecrate the pit and winepress found in the 
field. Only carob and sycamore trees are consecrated along 
with the field, as they will draw nutrients from consecrated 
ground. 


Perek IV 
Daf72 Amud b 


NOTES 

He was speaking to the Rabbis in accordance with their 
statement - 179 12%p part 021: This means that the 
opinion expressed by the Sage is not his own opinion. Rather, 
he is engaging in a dispute with other Sages and stating that 
even according to their own reasoning, their opinion must 
be adjusted. Wherever this argument is used, the Sage's 
statement proves nothing about his own opinion. 


According to your opinion agree with me - Tix ord 
b: Rabbi Shimon is saying that according to the opinion of 
the Rabbis, that one who sells does so sparingly, the same 
should be true with regard to one who consecrates his prop- 
erty. Although it could be argued that one who consecrates 
offers more than one who sells, that is true only where there 
is a reason to reach this conclusion, e.g., in the case of the 
carob and sycamore, which draw nutrients from consecrated 
property. With regard to a cistern, a winepress, and other 
similar items, there is no reason to say that they should be 
consecrated (Rashbam). 


There is no difference - kaw x: The Rabbis hold that one 
who consecrates his property is considered as one who gives 
a gift, as he too acts of his own volition, and therefore, he 
gives generously of his possessions (Rashbam). 
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The Gemara clarifies: Whose opinion is expressed in the baraita? 
If it is the opinion of Rabbi Akiva, doesn’t he say that one who 
sells, sells generously," and all the more so one who consecrates 
does so generously? This being the case, even if the trees were 
consecrated one after the other, some of the land should be conse- 
crated along with them. And if the baraita reflects the opinion of 
the Rabbis, don’t they say in the mishna that it is specifically the 
seller who sells sparingly, but one who consecrates, consecrates 
generously," and therefore the pit and the winepress are conse- 
crated along with the field? Therefore, the halakha stated here is not 
in accordance with their opinion either. Rather, it is obvious that 
the baraita is in accordance with the opinion of Rabbi Shimon" in 
the mishna here, that even one who consecrates a field does not 
consecrate the cistern and the winepress along with it. 


And the opinion of Rabbi Shimon is in accordance with the opin- 
ion of whom? If it is in accordance with the opinion of Rabbi 
Akiva, doesn’t he say that one who sells, sells generously, and all 
the more so one who consecrates does so generously? Rather, it 
is obvious that his opinion is in accordance with the opinion of 
the Rabbis, who disagree with Rabbi Akiva and say that one who 
sells, sells sparingly. And Rabbi Shimon disagrees with the Rabbis 
insofar as he himself holds that just as one who sells, sells spar- 
ingly, one who consecrates also consecrates sparingly and retains 
the land around the trees for himself. 


HALAKHA 


One who consecrates, consecrates generously — pya wpa 
wpa mD: If one consecrated a field that was full of trees, the 
trees are sanctified along with field, even though he never 
specified that this was his intention, as one who consecrates 
property does so generously. For the same reason, if he wishes 
to redeem what he consecrated, the trees are redeemed 
according to their value, and the land is redeemed according to 
the calculation of one sela and one pundeyon per year for every 


parcel of land in which a homer of barley seed can be sown 
(Radbaz; Kesef Mishne; Lehem Mishne). This is in accordance with 
the opinion of Rav Huna in tractate Arakhin. According to the 
Ra’avad, the trees are not redeemed separately; rather, they are 
redeemed along with the land, in accordance with the opinion 
of Rav Pappa in tractate Arakhin (Rambam Sefer Hafla‘a, Hilkhot 
Arakhin VaHaramim 4:15). 
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The Gemara concludes stating the difficulty: But this is difficult, 
as Rabbi Shimon himself said that the grafted carob tree and the 
sycamore trunk are consecrated along with the field since they draw 
their nutrients from a consecrated field, indicating that one who 
consecrates acts generously and does not retain the land around the 
trees for himself. 


The Gemara explains: Rather, it must be understood that when 
Rabbi Shimon stated his ruling in the mishna, he was not expressing 
his own opinion. Rather, he was speaking to the Rabbis in accor- 
dance with their statement,” and he meant to say: According to 
my opinion, just as one who sells, sells sparingly, so too, one who 
consecrates, consecrates sparingly and retains for himself land 
to nurture the trees. Therefore, when one consecrates a field, even 
the sycamore and carob tree are not consecrated along with it. 
But according to your opinion, that one who consecrates does so 
generously, agree with me" at least that one who consecrates a field 
has consecrated only the grafted carob and the sycamore trunk, 
because they draw nutrients from consecrated ground, but he has 
not consecrated the other items that are not integral parts of the 
field. And the Rabbis said to him: There is no difference" between 
the two in this regard. Since one who consecrates an item does so 
generously, everything found in the field is consecrated. 
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The Gemara returns to the baraita that it had concluded was taught 
according to the opinion of Rabbi Shimon, and asks: In accordance 

with which opinion did you interpret the baraita discussing con- 
secrated property? It was interpreted in accordance with the opin- 
ion of Rabbi Shimon. But say the last clause: And moreover, even 

if one consecrates the trees and then afterward he consecrates 

the land, when he redeems them, he redeems the trees separately 
in accordance with their worth, and then he redeems the land 

according to the standard rate, where an area fit for the sowing of 
a homer of barley seed is redeemed for fifty silver shekels. 


And if the baraita is in accordance with the opinion of Rabbi 
Shimon, let him follow the character of the field at the time of its 
redemption, and so the trees should be redeemed along with their 
land, as at the time of the redemption both the trees and the land 
are consecrated. As we have already heard that Rabbi Shimon 
follows the time of the redemption, i.e., he determines the price at 
which a field is redeemed based on the time it is being redeemed. 


As it is taught in a baraita: From where is it derived that with 

regard to one who purchases a field from his father and conse- 
crates it," and afterward his father dies, so the field would now be 

considered his as an inheritance, from where is it derived that with 

regard to its redemption it should be considered before him as an 

ancestral field" and not a field that he purchased? The verse states 

about a field that was purchased: “And if he sanctifies to the Lord 

a field that he has bought, which is not of his ancestral fields” 
(Leviticus 27:22). The verse speaks specifically of a field that is not 

fit at the time of its consecration to be an ancestral field, meaning 

that he never could have inherited it in the future. This specification 

excludes this field that was fit to be an ancestral field from this 

halakha, since eventually it would have become his through inheri- 
tance, even had he not purchased it. This is the statement of Rabbi 

Yehuda and Rabbi Shimon. 


The baraita continues: Rabbi Meir learns a different halakha from 
this verse, and he says: From where is it derived that in the case of 
one who purchases a field from his father, and his father dies, and 
afterward he consecrates the field, from where is it derived that it 
should be considered before him like an ancestral field? The verse 
states: “And ifhe sanctifies to the Lord a field that he has bought, 
which is not of his ancestral fields.” The verse refers specifically to 
a field that is not now an ancestral field at the time of its consecra- 
tion. This specification excludes this field, as after the death of the 
father, it is an ancestral field. 


But according to Rabbi Yehuda and Rabbi Shimon, a verse is not 
required to teach that, in a case where his father dies and after- 
ward he consecrates the field, it is considered to be an ancestral 
field, as this is obvious. A verse is required only to teach the halakha 
in a case where he consecrates the field after having bought it, and 
afterward his father dies. 


The Gemaraasks: From where do Rabbi Yehuda and Rabbi Shimon 
arrive at this conclusion? If they derive it only from this verse, you 
can say that the verse came to be interpreted in accordance with 
the opinion of Rabbi Meir," as opposed to the opinions of Rabbi 
Yehuda and Rabbi Shimon, as there is no clear proof from the verse 
to support either opinion. Rather, is it not due to the fact that they 
follow the time of the redemption, and at the time of the redemp- 
tion the father is dead, and the field is the son’s ancestral field that 
is currently in the possession of the Temple treasury? 


With regard to one who purchases a field from his father and 
consecrates it — AWAIPM VIXA TIW npidh: If one purchases a 
field from his father, or from someone else from whom he would 
inherit, and he consecrates the field, whether he does so before 
or after his father’s death, the field is considered an ancestral field, 


HALAKHA 


and it is redeemed according to the calculation of one sela and one 
pundeyon per year for every parcel in which a homer of barley seed 
can be sown. This is in accordance with the statement of Rabbi 
Yehuda and Rabbi Shimon (Rambam Sefer Hafla‘a, Hilkhot Arakhin 
VaHaramim 4:28). 
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NOTES 


That it should be before him as an ancestral field - 
TANN TWD "a xam: The Rashbam and others 
explain that the distinction between a purchased 
field and an ancestral field has practical ramifica- 
ions with regard to the sum that one must pay in 
order to redeem the field. With regard to an ancestra 
field, there is a set price that is not affected by the 
actual value of the field. By contrast, a purchased 
field is redeemed according to its market value. The 

aharsha points out that the distinction between 
he two types of fields is not obvious and is subjec 
0 dispute in tractate Arakhin. Rashi, in his commen- 
ary on the Torah, offers a different explanation, tha 
he practical difference between a purchased field 
and an ancestral field relates to a subject explicitly 
discussed in the Bible (see Leviticus, chapter 27): If a 
purchased field was consecrated but not redeemed, 
it returns to its prior owner in the Jubilee Year, while 
an ancestral field that was not redeemed is divided 
among the priests. 


Say that it came to be interpreted in accordance 
with Rabbi Meir — KNX NIT PRO Saey] NID: 

When deriving a halakha from a superfluous "ele- 
ment ina verse, one derives a halakha that is closest 
conceptually to that which is explicitly stated in the 
verse. In this case, this would be the halakha taught 
by Rabbi Meir, that a field is considered an ancestral 

field even if it had been purchased by the son from 
the father, provided that it was consecrated after 
the father’s death. This principle does not apply 
when the verse itself indicates that a more novel 
halakha should be derived from it, but in this case 
the verse gives no such indication. It also does not 
apply when the basic assumption underlying any 
derivation from the verse suggests a more novel 

halakha. In this case, the underlying assumption 
of Rabbi Shimon is that one follows the time of the 
redemption (Rashbam). 
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Rav Nahman bar Yitzhak says: Actually, I can say to you that 
generally speaking, Rabbi Yehuda and Rabbi Shimon do not 
follow the time of the redemption, and therefore their ruling here 
is not based on this premise. But here they found a verse and 
interpreted it, as, if the verse is to be understood as it was explained 
by Rabbi Meir, then let the verse write: And if he sanctifies to the 
Lord a field that he has bought, which is not his ancestral estate, 
or let it write: Which is not his ancestral field. What is meant by 
the expression: “Which is not of his ancestral fields” (Leviticus 
27:22)?" It means that a field that is not fit to ever be an ancestral 
field is considered a purchased field. That excludes this field, as it 
is fit to be an ancestral field. Based on this explanation, the baraita 
that addresses one who consecrates trees can, in fact, be understood 
to be in accordance with the opinion of Rabbi Shimon. 


Q Rav Huna says: A grafted carob and a sycamore trunk have 
both the status of a tree and the status of land. Each of these has 
the status of a tree,’ so if one consecrates or buys two trees and 
this carob or sycamore, he has also consecrated or bought the land 
between them, as the sycamore or carob joins with the other two 
trees to form a unit of three trees that take their land with them. And 
each has the status of land, as it is not sold along with land, as 
explained in the mishna, that one who sells a field has not sold a 
grafted carob or a sycamore trunk that is in the field. 


And Rav Huna says in a similar fashion: A large sheaf of grain 
that contains two se has both the status of a sheaf and the status 
of a heap with regard to the halakhot of forgotten sheaves that must 
be left for the poor. It has the status of a sheaf, as the principle is 
that two sheaves that were inadvertently left in the field are con- 
sidered forgotten sheaves™ that must be left for the poor, whereas 
three sheaves need not be left for the poor, but rather the owner of 
the field may go back and take them for himself. In this regard a 
two-se’a sheaf is considered one sheaf, so if one forgot two sheaves 
and also this sheave that contains two sea, the three together are 
three sheaves and are not considered forgotten sheaves that must 
be left for the poor. 


And it has the status of a heap, as we learned in a mishna (Pe'a 6:6): 
In the case of a sheaf that contains two se," if one forgets it in a 
field, it is not considered a forgotten sheaf that must be left for the 
poor, as its size and importance grant it the status of a heap, rather 
than a sheaf. 


NOTES 


What is meant by, which is not of his ancestral field — wre 72 
Ins TTE x: Rabbi Yehuda and Rabbi Shimon derive from 
the ‘superfluous letter mem, meaning “of” in the verse, that the 
verse refers to fields that will never be fit to be ancestral fields. 
Therefore, any field that can be regarded as an ancestral field is 
not considered a purchased field. 


Each has the status of a tree — voy tons min: Despite their 
great importance, which confers upon a grafted carob or a syca- 
more trunk the status of land, they are both still considered trees, 
and therefore they retain the halakhot associated with all trees. 
Therefore, when a grafted carob or a sycamore trunk is sold 
along with two other trees, it is considered the third tree, and 
the buyer acquires the land between them. The same principle 
applies with regard to large sheaves, which are discussed in the 


As two sheaves left in the field are considered forgotten 
sheaves — ANSw Diy WT: If one forgot two separate sheaves 
of grain in his field, they are considered forgotten sheaves and 
must be left for the poor. If he forgot three separate sheaves, 
they are not considered forgotten sheaves, and it is permitted 
for the owner to go back and take them for himself (Rambam 
Sefer Zera’im, Hilkhot Mattenot Aniyyim 5:14). 


HALAKHA 


continuation of the Gemara. Despite its size, a large sheaf stil 
combines with two other sheaves, and as a result they are no 
considered forgotten sheaves that must be left for the poor. 


Forgotten sheaves — maw: The mitzvah to leave forgotten 
sheaves for the poor appears in the Torah (Deuteronomy 24:19 
and is explained in detail in tractate Pea. The essence of the 
mitzva is that if one forgets a sheaf while gathering sheaves in 
the field, it is not permitted for him to go back and take it, as i 
belongs to the poor. This halakha does not apply to sheaves tha 
have special importance because of their number, size, or place- 
ment, because one would remember within a short amount o 
time that he did not collect them. Therefore, a large sheave tha 
contains two sea or more is not treated as a forgotten sheaf tha 
must be left for the poor. 


A sheaf that contains two se'a — DNKD ja ww iy: A large 
sheaf of grain containing two sea that was forgotten by its 
owner in the field is not considered a forgotten sheaf. This is 
because the Sages derived from the phrase in the verse: “And 
have forgotten a sheaf in the field” (Deuteronomy 24:19), that 
this mitzva applies only to sheaves, and not to heaps, and a 
sheaf of this size is considered a heap (Rambam Sefer Zera‘im, 
Hilkhot Mattenot Aniyyim 5:18). 
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Wr] WIN MIM 33 33 731 WK § Rabba bar bar Hana says that Reish Lakish says: With regard 
-TARBIDA INN woh to whether a grafted carob and a sycamore trunk are consecrated 
i ee along with a field that one has consecrated, we have arrived at the 
dispute between Rabbi Menahem bar Yosei and the Rabbis, as 
Rabbi Menahem bar Yosei rules that they are not consecrated, 
whereas the Rabbis rule that they are. 
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NOTES 


But let us say that this is the dispute - ngba x1"): The 
Rashbam explains the Gemara’s question as follows: If Reish 


wan yaw a7 npibnia Ka) The Gemara asks: But let us say that this is the dispute" between 
2 oma aT Fyi yawn xp xi Rabbi Shimon and the Rabbis, as it was concluded previously that 
according to Rabbi Shimon himself, even the carob and sycamore lakih had taught that this 1 the dispute betwen the Bab- 
trees are not consecrated. The Gemara answers: Reish Lakish bis and Rabbi Shimon, he would have taught a novel idea, 
teaches us this,“ that Rabbi Menahem, son of Rabbi Yosei, holds hat Rabbi Shimon himself disagrees with the Rabbis with 
in accordance with the opinion of Rabbi Shimon, and therefore regard to the consecration of carob and sycamore trees, and 


Rabbi Shimon is not the only Sage who holds this opinion. although he states in the mishna that they are consecrated, 
he speaks there according to the opinion of the Rabbis, while 
he himself holds that they are not consecrated. 


WY KPID iaw ND DH 


man nx aT py p10 


Teaches us this - b yw xp Xm: According to the Rash- 
bam, this means that the fact that Rabbi Menahem, son of 
Rabbi Yosei, holds in accordance with the opinion of Rabbi 
Shimon is a more novel concept, as his opinion is not found 
in the mishna, whereas Rabbi Shimon’s own opinion can be 
deduced by comparing his statements in the mishna and 
the baraita. The Ramah explains that from here it is evident 
that the halakha is not in accordance with Rabbi Menahem, 
son of Rabbi Yosei, as his opinion is identical to the opinion 
of Rabbi Shimon, which is not accepted as the halakha. 
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This chapter analyzed the sale of various types of landed property, what is included 
in the sale of land, and how the boundaries of sold property are established. The 
Gemara’s discussion revolved around properties such as a house, courtyard, olive 
press, bathhouse, field, vineyard, and even an entire city. 


The principle that emerges is that when one sells one of these properties without 
specifying what is included in the sale, any item situated on the property is included 
in the sale, provided that it is affixed to the ground and serves a function with regard 
to that property. Similarly, when one sells a field, the trees in the field are included 
in the sale. By contrast, items that are attached to the ground are not included in the 
sale of the property if they are considered important in their own right, for example, 
a cistern when a house is sold; or a dovecote, sycamore trees, or carob trees ina field. 


In general, movable property is not included in the sale of land, even if it serves a 
purpose on the land. Nevertheless, in the case of a field, movable property found in 
the field is included in the sale, provided that it serves a function in either working 
or protecting the field. 


All of the above applies when the seller sells the land without specifying what is 
included in the sale. If he explicitly states that he is selling the land and everything 
that is in it, all the movable property that serves any function with regard to the land 
is included in the sale, but other movable property, such as money or merchandise, 
is still excluded. In the case of the sale of a field, this specification is even more inclu- 
sive, as it includes all of the movable property found in the field, even items such as 
harvested produce that was left in the field. 


Since the presumption is that a seller sells generously, if certain fixed items that were 
not included in the sale are situated on the land transferred to the buyer, the seller 
is obligated to purchase a path in order to access those items. If he states that he is 
reserving such a path for himself, or if he specifies that he is excluding these items 
from the sale, he is not required to purchase a path. One who sells a field and retains 
the trees for himself is not required to purchase a path, as he reserves for himself the 
land needed to tend the trees even without specifying his intent. 


All of these limitations with regard to what is included in the transaction apply only 
in the case of a sale, as the seller relies on the fact that the buyer could have stipu- 
lated that he wanted specific items to be included in the sale. But in cases where one 
gives the property as a gift or consecrates it, all movable property found in the land 
is included, with the exception of those items that are clearly not connected to the 
land. The halakha is the same with regard to one who takes possession of land that 


Summary of 
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had belonged to a convert or brothers who divide between themselves the property 
of their father’s estate. 


With regard to the boundaries of the land being sold, the Gemara established that 
when one sells a house, the sale does not include the gallery or a room behind the 
house. It also does not include the pit, cistern, tunnels, or roof, as these are all consid- 
ered separate entities. Additionally, the seller has not sold that which is found above 
the roof or below the ground unless he specifies that he is also selling the depths and 
the heights of the house. With regard to the sale of a city, everything within the city’s 
borders is sold, but the nearby villages and lands are not, unless they serve some 
function only for that city. 


When one sells a field that is situated between two other fields, he must delineate 
the boundaries on all sides. If only some of the boundaries were specified, the buyer 
receives the smallest area that those boundaries can define. Similarly, when one 
sells a house or field that is part of a larger unit and specifies only the boundaries of 
the larger area as opposed to the land that is being sold, it is assumed that the seller 
expanded the boundaries for the buyer but he in fact meant to sell him only the 
particular house or field. 
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Although this chapter discusses several topics, it is primarily focused on the sale of 
various types of movable property and food. Continuing from the previous chapter, 
it begins by discussing what is included in the sale of various movable items. It seeks 
to clarify which items are sold when they are found inside a larger item, e.g., a ship; 
whether items that are usually sold together, or are adjacent or attached, are included 
in a sale; and whether the sale of a mother animal includes the sale of its offspring. 


Another series of issues concerning the limitations ofa sale arises with regard to trees, 
which are purchased mainly for their fruit. In addition to establishing the extent of the 
sale, such as whether the ground is also included, and if so, how much ground, it is 
necessary to define precisely the rights of the new owner to the tree itself and its fruit. 


The chapter proceeds to analyze general halakhot concerning sales of movable prop- 
erty. It addresses the issues that ensue when the characteristics ofa sold item do not 
accord with the statements of the buyer and seller, whether the discrepancy relates 
to the quality of the merchandise or the merchandise is a different type of item than 
the one agreed upon. In certain cases where the sold merchandise differs from the 
stipulated product, one or both parties may renege on the sale. This leads to another 
question: At what stage is a transaction considered final? Since one party may change 
his mind and seek to renege on the transaction or change its terms, it is necessary to 
ascertain at what point it is final and too late to make changes. Another reason why 
it is important to determine the end of a sale is that if the merchandise is broken or 
spilled, whoever is in possession of the goods suffers the loss. 


The Gemara also discusses the halakhot of a common scenario in which a father 
sends his young child to purchase an item on his behalf. If it is lost or destroyed, it is 
necessary to ascertain whether the merchant or the father is financially responsible 
for the lost merchandise. 


An important aspect of every sale is the act of acquisition that effects the transfer 
of ownership. This chapter analyzes the various methods through which one can 
acquire movable property. 


In the case of the sale of movable property, especially dry and liquid food products, 
the scales and measures that are used must be accurate. In order to supervise their 
accuracy, the Sages instituted guiding principles, both with regard to the accuracy 
and reliability of the measures and the proper manner of weighing and measuring. 


Introduction to 
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MI SHNA One who sells a ship" has sold along 

with it the toren, and the nes, and the 
ogin, and all of the equipment that is used for directing it. 
But he has not sold the slaves who serve as oarsmen, nor 
the packing bags that are used for transporting goods, nor the 
antikei on the ship. And when one said to the buyer: You are 
purchasing it, the ship, and all that it contains, all of these 


latter elements are also sold. 
G E M A The toren is the mast [iskarya].' And in 
this regard it states: “They have taken 
cedars from Lebanon" to make masts [toren] for you” (Ezekiel 
27:5). The nes is the sail, and in this regard it states: “Of fine 
linen" with richly woven work from Egypt was your sail, that 
it might be to you for an ensign [nes]” (Ezekiel 27:7). With 
regard to the meaning of ogin, Rabbi Hiyya teaches: These are 
the ship’s anchors, and so it states: “Would you tarry for them 
until they were grown? Would you shut yourselves off for 
them [te‘agena] and have no husbands?” (Ruth 1:13). This 
demonstrates that the root ayin, gimmel, nun, means being shut 
up and held firmly in one place. 


The mishna teaches that the buyer acquires all the equipment 

used for directing the ship. Rabbi Abba says: These are the 

ship’s oars." And this is as it states: “Of the oaks of Bashan 

they have made your oars” (Ezekiel 27:6). Since a verse discuss- 
ing ships focuses on its oars, evidently the oars are an integral 

part of the ship. And if you wish, say instead that it is demon- 
strated from here: “And all that handle the oar, the mariners, 
and all the pilots of the sea, shall come down from their ships” 
(Ezekiel 27:29). 


The Sages taught: One who sells a ship has also sold the gang- 
way [iskala]' used for boarding the ship, and the water tank’ it 

contains. Rabbi Natan says: One who sells a ship has sold the 

ship’s boat [bitzit], which is used as a lifeboat or for fishing in 

shallow waters. Sumakhos says: One who sells a ship has sold 

the dugit, as explained below. 


Rava said: The bitzit is the same as the dugit. Rabbi Natan was 
a Babylonian, and therefore he called small boats butzit, as 
people say: The botziata, small boats, of Miashan.® Sumakhos, 
who was from Eretz Yisrael, called these boats dugit, as it is 
written: “You shall be taken away with hooks, and your residue 
in fishing boats [duga]” (Amos 4:2). 


NOTES 


They have taken cedars from Lebanon, etc. - my than tx understood from the second verse that although oars are not 


"131: Since extremely tall trees from Lebanon were needed to 
build the toren, this proves that a toren is a mast (Rashbam). part of the ship and are acquired by its buyer (Tosefot HaRosh). 


rom which it can be inferred that it is a sail. 


Directing [manhigin].. 


Of fine linen - ww: This indicates that a nes is made from fabric, 


attached to the ship itself, nevertheless they are considered 


The water tank - oran 113: Many early commentaries explain 
that this refers to the tank holding drinking water for the ship's 


.these are the ship's oars, etc. - occupants when at sea (Rashbam). Alternatively, it is the ship's 
^3) aby powan y.p ya: There are two possible explana- 
ions of the mishna's term manhigin. It is referring either to bility for the ship (Rabbeinu Barukh). Either way, the mishna 
he oars or to the ropes used for tugging the ship along rivers is speaking of a removable tank that is not part of the body 


water ballast tank, located under the ship, which provides sta- 


and shores (Ri Migash). According to some commentaries, itis of the ship. 


HALAKHA 


One who sells a ship, etc. — 13171971 Mx T3127: One who 
sells a ship has implicitly sold its permanent fixtures that are 
important for its function, e.g., the mast, sails, anchors, and 
oars, as well as the ropes used for pulling the ship into the 
port (Maggid Mishne). He has also sold any type of ladder 
used for boarding and departing the ship (see Sma), and 
its water tank. He has not sold the small, light boats used 
for fishing or transportation in shallow waters. Likewise, 
he has not sold the ship's slaves, the bags used for storing 
merchandise, or the merchandise itself. If he says at the time 
of the sale: | am selling to you the ship and all it contains, 
all of these are sold as well (Rambam Sefer Kinyan, Hilkhot 
Mekhira 27:1; Shulhan Arukh, Hoshen Mishpat 220:1). 


LANGUAGE 


Mast [iskarya] — XPD: From the Greek iotoxepaia, 
histokeraia, meaning mast. 


Gangway [iskala] - TYDY: From the Latin scala, or bor- 
rowed from the Greek okáña, skala, meaning ladder or 
stairs, including the gangway used to board a ship. 


BACKGROUND 
Botziata of Miashan — (Wg xnN¥ia: Based on the 
explanation of Rashi on Shabbat 101a, these boats had 
tapered hulls, similar to the Roman boat depicted here. 


Ancient mosaic of fishing boat 
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BACKGROUND 


Parasangs — +948: One parasang is equal to four mil. 


This equals 3.86 km according to Rav Hayyim Na'e, and 
4.63 km according to the Hazon Ish. 
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§ The Gemara cites several incidents that involve ships and 
the conversation of seafarers. Rabba’ said: Seafarers related 
to me" that when this wave that sinks a ship’ appears with a 
ray of white fire at its head, we strike it with clubs that are 
inscribed with the names of God: Iam that I am, Yah, the Lord 
of Hosts, amen amen, Selah. And the wave then abates. 


Rabba said: Seafarers related to me that in a certain place 

between one wave and the next wave" there are three hundred 

parasangs,’ and the height of a wave is three hundred para- 
sangs. Once, seafarers recounted, we were traveling along the 

route and a wave lifted us up until we saw the resting place 

of a small star, and it appeared to me the size of the area 

needed for scattering forty sea of mustard seeds. And if it had 

lifted us higher, we would have been scorched by the heat of 
the star. 


And the wave raised its voice and shouted to another wave: My 
friend, did you leave anything in the world that you did not 
wash away, that I may come and destroy it? The second wave 

said to it: Go out and see the greatness of your Master, God, 
as even when there is as much as a string of sand on the land I 
cannot pass, as it is stated: “Will you not fear Me, said the 

Lord; will you not tremble at My presence? Who has placed 

the sand for the bound of the sea, an everlasting ordinance, 
which it cannot pass?” (Jeremiah 5:22). 


§ Rabba said: I have seen the one called Hurmin, son of 
Lilith,’ when he was running on the pinnacles of the wall of 
the city of Mehoza, and a horseman was riding an animal 
below him but was unable to catch up to him. Once, they 
saddled for him two mules and they stood 


Rabba - 737: Rav Abba bar Nahmani, commonly referred to as 
Rabba throughout the Babylonian Talmud, was a priest and a 


third-generation Babylonian amora. 


Rabba was a student of Rav Huna, who was a student of Rav. 


PERSONALITIES 
(Berakhot 64a). In virtually every dispute between them, the ruling 
is in accordance with the opinion of Rabba. 

Rabba had many students, and virtually all of the Sages of the 
following generation studied with him. His personal life was tragic. 


Therefore, Rabba’s approach to halakha was consistent with 
Rav's statements. Rabba was considered the sharpest among his 
peers, to the extent that he was referred to as: One who uproots 
mountains, in contrast to his colleague, Rav Yosef, who was called 
Sinai because his talent was in his comprehensive knowledge 


Related to me - b Wawy: The Gemara recounts a long series of 
anecdotes involving ships and seafarers, and accounts of people 
who traveled to distant places. Some commentaries explain that 
these stories relate the greatness of God. Some of these parables 
concern the future reward promised to the righteous, while others 
serve to explain confusing passages in the Bible that deal with 
God's creations, primarily from the book of Job (Rashbam). 

The early and later commentaries were dissatisfied with this 
answer, as it does not account for the unusual level of hyperbole 
and exaggeration of these stories. They explain that these incidents 
are visions or fictional parables that deal with various topics. Their 
purpose is to explain the mission and history of the Jewish people 
(Rashba; Ritva). 


This wave that sinks a ship, etc. - ^3) Typ) yava xd xm: The 
commentaries explain that the ray of white fire at the crest of the 
wave represents spiritual danger (Rashbam). Others suggest that 
the waves that seek to capsize the ship symbolize the hardships 
inflicted by the nations of the world upon the Jewish people in 
their exile (Maharsha). Alternatively, the ship represents a person 
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NOTES 


Apparently, his children died during his lifetime. He was poverty 
stricken throughout his life, barely subsisting on agricultural work. 
When his nephew Abaye was orphaned at a young age, Rabba 
took him into his home and raised him. 


traveling in the ocean of his life, and the waves are the temptations 
that attempt to drown him (Kikayon deYona). 


Between one wave and the next wave, etc. -— ^3) xb xbs pa: 
Some commentaries explain that the number of three hundred 
parasangs is symbolic, an expression of the potential power o 
the water and the wind were they not bound by other natura 
forces (Maharal). 


Hurmin, son of Lilith - mh 32 paT: Some commentaries 
explain that Hurmin is a demon (Rashbam). Others suggest tha 
he is an individual who was well versed in sorcery and the arts o 
illusion (Ritva). There are those who claim that this story serves to 
demonstrate the magnitude of God's mercy, as these powerful, 
malicious forces are prevented from causing harm (Rashba). Oth- 
ers contend that Hurmin represents the evil inclination, which is 
so powerful that no other force can compete with it (Maharsha). 
Alternatively, Hurmin symbolizes the spiritual power of speed and 
haste, a demonstration of how much this force can accomplish 
(Maharal). 
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on the two bridges of the river Rognag, and he jumped from 
this one to that one, and from that one to this one. And he 
was holding two cups of wine in his hands and was pouring 
from this one to that one, and from that one to this one, and 
not one drop fell to the ground. And that day was stormy, 
similar to the description in a verse dealing with seafarers: 
“They mounted up to the heavens, they went down to the 
deeps; their soul melted away because of trouble” (Psalms 
107:26). He continued in this manner until word of his behav- 
ior was heard in the house of the king," and they killed him. 


Rabba said: I have seen a day-old antelope [urzila]'" that 
was as large as Mount Tabor. And how large is Mount Tabor? 
It is four parasangs. And the length of its neck was three 
parasangs, and the place where his head rests was a parasang 
and a half. It cast feces [kufta] and thereby dammed up the 
Jordan. 


And Rabba bar bar Hana’ said: I have seen a certain frog 
[akrokta]"" that was as large as the fort [akra] of Hagronya. 
And how large is the fort of Hagronya? It is as large as sixty 
houses. A snake came and swallowed the frog. Araven came 
and swallowed the snake, and flew up and sat ina tree. Come 
and see how great is the strength of the tree, which could bear 
the weight of that raven. Rav Pappa bar Shmuel said: IfI had 
not been there and seen this, I would not believe it. 


§ And Rabba bar bar Hana said: Once we were traveling in 
a ship and we saw a certain fish in whose nostril [be’usyeih]' 
a mud eater [akhla tina],' i.e., a type of insect, had sat" and 
killed him. And the waters thrust the fish and threw it upon 
the shore. And sixty districts were destroyed by the fish, and 
sixty districts ate from it, and another sixty districts salted 
its meat to preserve it. And they filled from one ofits eyeballs 
three hundred flasks of oil. And when we returned there 
after the twelve months of the year had passed, we saw that 
they were cutting beams from its bones, and they had set 
out to build those districts that had been destroyed. 


NOTES 


Was heard in the house of the king, etc. - xmn ya yawT 
"131: The commentaries suggest two explanations of the identity 
of this king. First, this may be referring to the king of the demons, 
and Hurmin was killed for revealing himself overtly to mankind. 
Alternatively, this is referring to a human king, who felt threat- 
ened by Hurmin (Rashbam). This interpretation is consistent with 
the idea that Hurmin was a magician. 


A day-old antelope - 7219 33 KYN: According to some com- 
mentaries, this is a parable describing Joshua. He is described 
figuratively as possessing the horns of an antelope because he 
achieved great victories and caused the water in the Jordan 
to stand still (Maharsha). Others maintain that this is a critical 
depiction, which is referring to a young student who is unaware 
of his ignorance and imagines himself to be as great and mighty 
as Mount Tabor; in fact, he will besmirch and ruin truly great 
Torah scholars, just as the animal leaves feces that besmirch and 
ruin his environment (Gra). Alternatively, the animal represents 
the nascent religion of Christianity that arose and spread rapidly, 
becoming a mighty force. The feces that block the Jordan sym- 
bolize the negative impact of this religion on the spirit of the 
Jewish nation (Ritva). 


A certain frog — xnpitpx xm: The frog symbolizes a Torah 
scholar, while the snake represents the evil inclination that 
attempts to distract him from his studies by means of the dif- 


ficulties in earning a living. The raven is the Torah scholar who 
overcomes the evil inclination, while the tree is the Tree of Life 
and Torah (Gra). Alternatively, the different creatures represent 
various natural forces that consume one another, but which are 
all ultimately sustained by the Tree of Life (Maharal). Yet others 
explain that this is a parable for the different empires that rise 
up, rule, and are conquered in turn by the next empire (Ritva; 
Maharsha). The tree, which is the merit of Abraham (Maharsha) or 
which represents God Himself (Ritva), sustains the Jewish people 
under these different powers until the ultimate redemption. This 
explains why Rav Pappa bar Shmuel states that he himself wit- 
nessed these matters, as they refer to recurring historical events. 


A certain fish in whose nostril a mud eater had sat - x3 xan 
apna KYY Tx A xa: According to some commentaries 
this is an allusion to Haman, as his decree was intended for the 
month of Adar, whose zodiac sign is a fish. His downfall was 
brought about by Mordecai, whom he had believed to be only 
a small creature. This victory led to the further downfall of many 
other enemies of the Jewish people (Maharsha). Alternatively, 
the fish symbolizes a righteous person, as the righteous are fre- 
quently compared to fish. In that case, the story teaches that a 
small imperfection can cause a righteous man to falter, and his 
failure leads to the collapse of many others. The story shows that 
ultimately there is a positive outcome, as the ruins are rebuilt. 


LANGUAGE 
Antelope [urzila] - KY: In Aramaic this word means 
doe, young ram, or deer. It appears in the Aramaic transla- 
tions of the Bible. It is similar to the Arabic Jl}, ghazal, 
meaning deer. 


Frog [akrokta] - npitpx: Apparently this term is 
an onomatopoetic imitation of the sound of a frog 
croaking. 


Fort [akra] - 
ing fort. 


NP: From the Greek äxpa, akra, mean- 


Nostril [avsayya] — %08: Some commentaries explain 
that this means nose or nostril. Its source is unclear. Some 
suggest it is derived from the Latin naso, meaning nose, 
with the omission of the first letter. Others contend that 
it means ear, from the Greek obs, ous, which bears this 
meaning. 


Mud eater [akhla tina] - KB mow: Some explain that 
tina is from the Latin tinea, meaning a woodworm. Others 
contend that akhia tina is a single Aramaic term, mean- 
ing mud eater. If so, it would seem to denote a type of 
earthworm. 


PERSONALITIES 


Rabba bar bar Hana - may 33 1a 7327: An amora of the 
third generation, Rabba bar bar Hana was a student of 
Rabbi Yohanan. He was apparently born in Babylonia, 
emigrated to study Torah in Eretz Yisrael, and later trav- 
eled through many lands. He transmitted statements 
of his teacher Rabbi Yohanan, as well as those of Rabbi 
Yehoshua ben Levi, Reish Lakish, and Rabbi Elazar. He was 
also a student of Rabbi Yoshiya of Usha. One of his sons, 
Rabbi Yitzhak, also became a well-known scholar. Rabba 
bar bar Hana relates many stories of the wonders he saw 
in his travels, as detailed here. 
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NOTES 

A certain fish upon which sand had settled, etc. - Kyn 
na mbm a> am xB: This is an allusion to the Jew- 
ish people in exile, who sometimes believe erroneously 
hat they are safe in a foreign land. This false sense of 
security leads to the dangers of assimilation. Ultimately, 
hey discover that not only are they not on stable ground, 
but unless they repent, they are in danger of drowning 
in troubles (Ritva). Other commentaries agree with this 
general idea but maintain that this is referring specifically 
o the persecutions of Haman (Maharsha). 


Sea gildana - K7 KT: The gildana is a type of smal 
fish. Rav Ashi is emphasizing the wonders of God's creation, 
as this enormous fish actually belongs to a species of smal 
fish (Rashbam). 


A certain bird — X49% KYT: The bird represents the Jew- 
ish people, whose feet are firmly planted in reality and ye 
heir heads reach the heavens. Sometimes they believe 
hat they can enjoy the waters of life like other nations, a 
which point they are warned that what appears to them 
as shallow water is in fact turbulent waves filled with dan- 
gers (Ritva). Others explain that the bird symbolizes Torah 
scholars; it appears as though anyone can engage in Torah 
study and that they are not exercising any unique effort or 
skill. However, they are actually engaging in the deep and 
turbulent waters of Torah in which only Torah giants can 
stand (see Etz Yosef). 


LANGUAGE 
Fin [shitza] — x¥: In this context, the word means fin. It 
is possibly associated with the term shitzi, or shitzin, which 
means a thorn, as thorns extend from a branch much like 
the fins of some fish. 


Ankle [kartzul] - bap: This term is frequently used in 
place of the word karsul, meaning the lower leg area. 


BACKGROUND 


Between one fin and the other fin - xy ROW pa: 
Although all fish have fins, a great many species have only 
rontal fins, in the area of the fish's chest. Certain species 
of fish have two pairs of fins, one closer to the chest and 
he other nearer the tail. Based on this description of two 
sets of fins, Rav Ashi concluded that the gigantic fish was 
rom one of those species. 


Divine Voice [bat kala] - xop na: Many explanations 
have been suggested for this concept. Some explain that 
hearing a Divine Voice is a type of prophecy, as although 
prophecy had ceased by this time, the lower form of com- 
munication known as the Divine Voice remained in force 
(Tosafot; see Geonim). Others suggest that a Divine Voice 
is a type of echo or sound whose source cannot be placed. 
Sometimes, this voice is simply other people having a con- 
versation; they happen to be overheard saying something 
that resolves a difficulty that was puzzling the listeners. 
Similar cases are found in the Jerusalem Talmud (Maharatz 
Hayyut). Another possibility is that the word bat refers to a 
measure, as a bat is a biblical measure of liquid volume. If 
so, this phrase means a voice for those who measure up; 
in other words, it is a voice heard only by those who are 
worthy (Rosh; see Sefer HaNitzahon). 


Mnemonic - p: Because the Talmud was studied orally 
for many generations, mnemonic devices were a neces- 
sary aid, designed to help one to remember a series of 
statements and the order in which they were taught. 
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And Rabba bar bar Hana said: Once we were traveling 
on a ship and we saw a certain fish upon which sand had 
settled,’ and grass grew on it. We assumed that it was dry 
land and went up and baked and cooked on the back of 
the fish, but when its back grew hot it turned over. And 
were it not for the fact that the ship was close by, we would 
have drowned. 


And Rabba bar bar Hana said: Once we were traveling in 
a ship and the ship traveled between one fin [shitza]' and 
the other fin? of a fish for three days and three nights. The 
fish was swimming in the opposite direction of the ship, so 
that it was swimming upward against the wind and the waves, 
and we were sailing downward. And if you would say that 
the ship did not travel very fast, when Rav Dimi came from 
Eretz Yisrael to Babylonia he said: In the short amount of 
time required to heat a kettle of water, that ship can travel 
sixty parasangs. And another demonstration of its speed is 
that a horseman shot an arrow, and yet the ship was traveling 
so swiftly that it outraced it. And Rav Ashi said: That fish 
was a sea gildana," which has two sets of fins. 


And Rabba bar bar Hana said: Once we were traveling in 
a ship and we saw a certain bird" that was standing with 
water up to its ankles [kartzuleih]' and its head was in the 
sky. And we said to ourselves that there is no deep water 
here, and we wanted to go down to cool ourselves off. And 
a Divine Voice’? emerged and said to us: Do not go down 
here, as the ax of a carpenter fell into it seven years ago 
and it has still not reached the bottom. And this is not 
because the water is so large and deep. Rather, it is because 
the water is turbulent. Rav Ashi said: And that bird is 
called ziz sadai, wild beast, as it is written: “I know all the 
fowls of the mountains; and the ziz sadai is Mine” (Psalms 
so:11). 


And Rabba bar bar Hana said: Once we were traveling 
in the desert and we saw these geese whose wings were 
sloping because they were so fat, and streams of oil flowed 
beneath them. I said to them: Shall we have a portion of 
you in the World-to-Come? One raised a wing, and one 
raised a leg, signaling an affirmative response. When I came 
before Rabbi Elazar, he said to me: The Jewish people 
will eventually be held accountable for the suffering of the 
geese. Since the Jews do not repent, the geese are forced to 
continue to grow fat as they wait to be given to the Jewish 
people as a reward. 


§ The Gemara provides a mnemonic’ for the items shown 
by an Arab man to Rabba bar bar Hana in the following 
stories: Like the dust of the sky-blue; the scorpion stung 
the basket. 


And Rabba bar bar Hana said: Once we were traveling 
in the desert and we were accompanied by a certain Arab 
who would take dust and smell it and say: This is the road 
to such and such a place, and that is the road to such and 
such a place. We said to him: How far are we from water? 
And he said to us: Bring me dust. We brought it to him, 
and he said: Eight parasangs. Later, we said this a second 
time, and gave him dust, and he said to us that we are at a 
distance of three parasangs. I switched the type of dust to 
test him, but I could not confuse him, as he was an expert 
in this matter. 


That Arab said to me: Come, I will show you the dead of the 
wilderness, i.e., the Jewish people who left Egypt and died 
in the wilderness. I went and saw them; and they had the 
appearance of one who is intoxicated, 
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and they were lying on their backs." And the knee of one 
of them was elevated, and he was so enormous that the Arab 
entered under his knee" while riding a camel and with his 
spear upright, and he did not touch him. I cut one corner 
of the sky-blue garment that contains ritual fringes of one of 
them, and we were unable to walk. The Arab said to me: Per- 
haps you took something from them? Return it, as we know 
by tradition that one who takes something from them cannot 
walk. I then returned the corner of the garment, and then we 
were able to walk. 


When I came before the Sages, they said to me in rebuke: Every 
Abba’ is a donkey, and every bar bar Hana is an idiot. For 
the purpose of clarifying what halakha did you do that? If you 
wanted to know whether the halakha is in accordance with 
the opinion of Beit Shammai or in accordance with the opinion 
of Beit Hillel, as to whether there are four or three threads 
and joints in ritual fringes, in that case there was no need to 
take anything with you, as you should have simply counted the 
threads" and counted the joints." 


Rabba bar bar Hana continues his account. That Arab also said 
to me: Come, I will show you Mount Sinai. I went and saw that 
scorpions were encircling it, and they were standing as high as 
white donkeys. I heard a Divine Voice saying: Woe is Me that 
I took an oath;" and now that I took the oath, who will nullify 
it for me? 


When I came before the Sages, they said to me in rebuke: 
Every Abba is a donkey, and every bar bar Hana is an idiot. You 
should have said: Your oath is nullified. The Gemara explains: 
And Rabba bar bar Hana did not nullify the oath because he 
reasoned: Perhaps God is referring to the oath that He will not 
flood the earth again. But the Sages would argue that if that were 
so, why say: Woe is Me? Rather, this must be referring to God’s 
oath of exile upon the Jewish people. 


Rabba bar bar Hana continues his account. The Arab also said 
to me: Come, I will show you those who were swallowed by 
the earth due to the sin of Korah. I saw two rifts in the ground 
that were issuing smoke. The Arab took a shearing of wool, 
and dipped it in water, and inserted it on the head of a spear, 
and placed it in there. And when he removed the wool, it was 
scorched. He said to me: Listen to what you hear; and I heard 
that they were saying: Moses and his Torah are true," and they, 
i.e., we in the earth, are liars. The Arab further said to me: Every 
thirty days Gehenna returns them to here, like meat in a pot 
that is moved around by the boiling water as it cooks. And every 
time they say this: Moses and his Torah are true, and they, i.e., 
we in the earth, are liars. 


This Arab also said to me: Come, I will show you the place 
where the earth and the heavens touch each other. I took my 
basket and placed it in a window of the heavens. After I finished 
praying, I searched for it but did not find it. I said to him: Are 
there thieves here? He said to me: This is the heavenly sphere 
that is turning around; wait here until tomorrow and you will 
find it. 


And they were lying on their backs — 77718 1231: Before burial, 
one places the deceased on his back so that he is ‘facing upward. 
The Gemara here is the source for this custom (Rambam Sefer 
Shofetim, Hilkhot Evel 4:4 and Kesef Mishne and Lehem Mishne 


there; Shulhan Arukh, Yoreh De'a 362:2). 


HALAKHA 


NOTES 
And they were lying on their backs — T79% 133): 
The commentaries explain that the generation that 
left Egypt and died in the desert were not wicked 
but had sinned unintentionally, like drunkards. They 
lay facing upward to demonstrate that even when 
sinning they never denied the existence of their 
Father in Heaven (Maharsha). 


o% 


The Arab entered under his knee - Ky»u Dn 
Mata MA: This alludes to the spiritual greatness 
of that generation, and symbolizes the fact that 
other people are like dwarfs in comparison to them 
(Maharal). 


Every Abba, etc. - ^3) xa bp: Rabba is a shortened 
form of Rabbi Abba. The Sages’ comment can be 
understood in one of two ways. Either they rebuked 
him for acting improperly, or they criticized him for 
returning the ritual fringes without first counting 
the threads and the joints (Rashbam). 


Counted the threads and counted the joints — 

nian aon porn»: a: To prepare ritual fringes 
properly one must wrap the threads ogether three 
imes or more to form a single unit that is called a 
joint. The joints are bookended with knots. There is 
a dispute concerning the proper number of threads, 
as well as the number of joints and the number of 
binds they contain (see Menahot 41b). 


Woe is Me that I took an oath — 'nyawiw % vi: 

ost commentaries explain that this is referring 
o an oath of God that He would exile the Jewish 
people (see Rashbam). Alternatively, it is an oath 
hat the Jewish people would not be redeemed 
rom exile until they repented. Therefore, the Sages 
old Rabba bar bar Hana that he should have prayed 
or God to lead them to repentance, and in this man- 
ner the oath would be annulled. Others claim that 
he oath concerned the generation that died in 
he desert, and God wanted to nullify His oath and 
permit them to enter the World-to-Come, as it is 
written: “| swore in My wrath that they should not 
enter into My rest” (Psalms 95:11). 


Moses and his Torah are true, etc. — inim mwa 
13) Date: This demonstrates that after experienc- 
ing Gehenna, even those who are entirely wicked 
recognize and admit the truth. 


Whether the halakha is in accordance with the opinion of 
Beit Shammai...counted the threads, etc. — ... Kaw TID °K 
"931 pon »: and: Ritual fringes comprise four double threads, 
totaling eight threads, on each of the four corners of a garment. 
If one adds to this number, the ritual fringes are invalid. This 


halakha is in accordance with the opinion of Beit Shammai 
(Rambam Sefer Ahava, Hilkhot Tzitzit 1:6; Shulhan Arukh, Orah 
Hayyim 11:12). 


‘WATT: BAVA BATRA: PEREK V:74A 343 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 

A certain fish that took its head - xma KIND 
en APPS: It is possible that Rabbi Yohanan saw 
a leviathan. Alternatively, some commentaries explain 
that this and the following story allude to the rise of 
great kingdoms that are ultimately swallowed up by 
the most powerful of them (Ritva). According to the 
others, the two anecdotes refer to the month of Adar, 
which has the zodiac sign of a fish, and the details of 
the story allude to the various features of this month 
(Maharsha). 


LANGUAGE 
Crate [kartalita] - phop: This is an Aramaic form of 
the Greek káptaM oç, kartallos, meaning a basket with 
a pointed bottom. 


Perek V 
Daf74 Amud b 


LANGUAGE 
Diver [bar amora'ei] — *x Was 33: According to some 
commentaries, the correct version of the text is bar 
amodaei, from the Syriac root amad, meaning to dive 
in the sea (Rashbam). 


Relief of Assyrian diver from the eighth century BCE 


HALAKHA 

To insert sky-blue wool in it - 72 xmban NITT: It 
is permitted for a woman to prepare ritual ‘fringes, 
as is evident from the Gemara’s statement here with 
regard to Rabbi Hanina ben Dosa's wife (Smag; Rosh). 
Some claim that a woman should not insert and tie the 
strings ab initio (Rema). Nevertheless, the Rema con- 
cedes that a woman is permitted to spin the threads 
even ab initio (Shulhan Arukh, Orah Hayyim 14:1, and 
Beur HaGra there). 
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§ Rabbi Yohanan relates: Once we were traveling ona ship 
and we saw a certain fish that took its head" out of the sea, 
and its eyes had the appearance of two moons, and water 
scattered from its two gills like the two rivers of Sura. Rav 
Safra relates: Once we were traveling on a ship and we saw 
a certain fish that took its head out of the sea, and it had 
horns, and the following was inscribed on them: I am a lowly 
creature of the sea and I am three hundred parasangs long, 
and I am going into the mouth of the leviathan. Rav Ashi 
said: That is the goat of the sea, which searches through the 
sea and has horns. 


Rabbi Yohanan relates: Once we were traveling on a ship 
and we saw a certain crate [kartalita]' in which precious 
stones and pearls were set, and a species of fish called sharks 
encircled it. He descended, 


i.e. a diver [bar amoraei]' went into the water to bring up this 

chest, and the fish became angry and sought to sever his 

thigh, but the diver threw upon it a flask of vinegar and they 

descended and swam away. A Divine Voice emerged and said 

to us: What right do you have to touch the crate of the wife 

of Rabbi Hanina ben Dosa," as she is destined to insert sky- 
blue wool in it" to be used in the ritual fringes of the righteous 

in the World-to-Come? 


Rav Yehuda from India relates: Once we were traveling in a 
ship and we saw a certain precious stone’ that was encircled 
by a snake. A diver descended to bring it up, and the snake 
came and sought to swallow the ship. A raven came and 
cut off its head, and the water turned into blood due to the 
enormousness of the snake. Another snake came, took the 
precious stone, and hung it on the dead snake, and it recov- 
ered. It returned and again sought to swallow the ship, and 
yet again a bird came and cut offits head, took that precious 
stone, and threwit onto the ship. We had with us these salted 
birds; we placed the stone on them, and they took the stone 
and flew away with it. 


NOTES 


The crate of the wife of Rabbi Hanina ben Dosa, etc. — xD 


N31 NDIT SD KIMIT NITT: The wife of Rabbi Hanina ben Dosa, 


as well as other righteous people, suffered from poverty in this 
world so that she could receive the entirety of her reward in the 
World-to-Come (Maharsha). Others explain that the story alludes 
to the idea that when Torah scholars wish to attain possessions 
that provide ease and comfort in this world, as symbolized by the 
crate of precious stones, they are told that their reward will be 
given only in the World-to-Come, not in this world (Etz Yosef). 
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A certain precious stone — X39 JAX NYTT: Some commentaries 

explain that this precious stone symbolizes wisdom, which can 

be acquired only through great exertion and effort. The snake that 
encircles it represents the spiritual pitfalls that lie in the path of 
wisdom, which must be removed before one can hope to become 

wise. Once one successfully does so, wisdom becomes like an elixir 
of life for him (Ritva). Alternatively, the precious stone alludes to 

the Torah, and the snake represents the wicked empires that pre- 
vent the Jewish people from engaging in its study. The salted birds 

are Torah scholars, who suffer under the foreign ruler. Nevertheless, 
they are still preserved, and fly away to other countries to escape 

during difficult times (Maharsha). 
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§ Apropos the stories of large sea creatures, the Gemara dis- 
cusses the large sea creatures mentioned in the Bible. The Sages 
taught: There was an incident involving Rabbi Eliezer and 
Rabbi Yehoshua, who were traveling on a ship, and Rabbi 
Eliezer was sleeping and Rabbi Yehoshua was awake. Rabbi 
Yehoshua trembled, and Rabbi Eliezer awoke. Rabbi Eliezer 
said to him: What is this, Yehoshua; for what reason did you 
tremble? Rabbi Yehoshua said to him: I sawa great light in the 
sea. Rabbi Eliezer said to him: Perhaps you saw the eyes of the 
leviathan, as it is written: “And his eyes are like the eyelids of 
the morning” (Job 41:10). 


Rav Ashi said: Huna bar Natan said to me: Once we were 
traveling in the desert, and we had a thigh of meat with us. We 
cut open the thigh and tore off the sciatic nerve and the forbid- 
den fat and put it on the grass. By the time that we brought 
wood, the thigh had repaired itself, and we roasted it. When 
we returned to that place after twelve months of the year had 
passed, we saw that those coals were still glowing. When I 
came before Ameimar, he said to me: That grass was a drug of 
life [samterei |, while those coals were of broom.’ 


The verse states: “And God created the great sea monsters” 
(Genesis 1:21). Here, in Babylonia, they interpreted this as a 

reference to the sea oryx. Rabbi Yohanan says: This is leviathan 

the slant serpent, and leviathan the tortuous serpent, as it is 

stated: “In that day the Lord with His sore and great and strong 

sword will punish leviathan the slant serpent, and leviathan the 

tortuous serpent” (Isaiah 27:1). 


O The Gemara provides a mnemonic for the following state- 
ments of Rav Yehuda citing Rav: Everything; time; Jordan. Rav 
Yehuda says that Rav says: Everything that the Holy One, 
Blessed be He, created in His world, He created male and 
female. Even leviathan the slant serpent and leviathan the 
tortuous serpent He created male and female. And if they 
would have coupled and produced offspring, they would have 
destroyed the entire world. What did the Holy One, Blessed 
be He, do? He castrated the male and killed the female, and 
salted the female to preserve it for the banquet for the righteous 
in the future. As it is stated: “And He will slay the serpent that 
is in the sea” (Isaiah 27:1)." 


Drug of life [samterei] - "m39: The origin of this term is unknown; 
itis also not entirely clear to which drug it is referring. Some main- 
tain that it is a medicine produced from the bark of the Dracaena 
cinnabari or Dracaena draco trees. These trees produce a red resin. 
This was once viewed by doctors as one of the most important 
vulnerary preparations, especially as a coagulant that shrinks blood 


vessels to stop bleeding. 


Broom — xam: This refers to the Retama raetam plant, a tall 
broom bush that at times reaches the height of a typical tree, 
and which grows principally in sandy areas and by streams. The 
branches of this broom bush are gray-green and lack leaves for 
most of the year. The broom blooms at the end of the winter with 
an abundance of white flowers. In antiquity, charcoal was often 
made from its roots and trunk. In several places the Sages mention 
that the coals from this plant wood burn and retain their heat for 


longer than coals from other kinds of trees. 


BACKGROUND 


White broom in bloom 


NOTES 


also be killed on that day (see Rashbam). 
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And He will slay the serpent that is in the sea — 317) 
w3 WH pany ny: The verse initially speaks of two 
leviathans, leviathan the slant serpent and leviathan 
the tortuous serpent. The verse later mentions only 
one: The serpent in the sea. This is understood to mean 
that one has already been killed, while the second will 
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BACKGROUND 


Fish are unrestrained — »¥915 034: This comment about the 
mating habits of fish may refer to the fact that most fish do 
not fertilize eggs internally but instead reproduce by lay- 
ing eggs that are later fertilized in the water. Consequently, 
there is no need for actual contact between the male and 
the female. 
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And He created even the beasts" on the thousand hills (see Psalms 
50:10) male and female. And they were so enormous that if they 
would have coupled and produced offspring, they would have 
destroyed the entire world." What did the Holy One, Blessed be 
He, do? He castrated the male and cooled the sexual desire of the 
female and preserved it for the righteous in the future. As it is 
stated about the beasts: “Lo now, his strength is in his loins” (Job 
40:16); this is referring to the male. The continuation of the verse: 

“And his force is in the stays of his body”; this is the female, allud- 
ing to the idea that they did not use their genitals for the purpose 
of procreation. 


The Gemara asks: There too, with regard to the leviathan, let Him 
castrate the male and cool the female; why was it necessary to 
kill the female? The Gemara answers: Fish are unrestrained,*" 
and therefore even if the female was cooled, the female would still 
procreate. The Gemara suggests: And let Him do the opposite, 
and kill and preserve the male leviathan. The Gemara responds: If 
you wish, say that the salted female is better; if you wish, say 
instead that since it is written: “There is leviathan, whom You 
have formed to sport with” (Psalms 104:26), the male must be left 
alive for sport, because it is not proper conduct to sport with a 
female." The Gemara asks: Here too, with regard to the beasts, let 
Him preserve the female in salt, instead of cooling it. The Gemara 
answers: Salted fish is good, but salted meat is not good. 


And Rav Yehuda says that Rav says: At the time when the Holy 
One, Blessed be He, sought to create the world, He said to the 
minister of the sea: Open your mouth and swallow all the waters 
of the world, so that there will be room for land. The minister of 
the sea said before Him: Master of the Universe, it is enough that 
I will stay within my own waters. God immediately struck him 
and killed him; as it is stated: “He stirs up the sea with His power, 
and by His understanding He smites through Rahab” (Job 26:12). 


NOTES 


Leviathan and beasts - ninga mn: The commentaries 
explain that all of these creatures represent abstract concepts. 
The male and female leviathan symbolize the power of the 
mind and the spirit, respectively, while the male and female 
beasts allude to form and matter (Rashba). The Rashba adds 
that the mind and the soul are not meant to be joined eternally, 
as that would mean that the soul has no freedom. Likewise, in 
the case of form and matter, if they were perpetually joined 
nothing would ever change. Therefore, it was necessary to 
eliminate one force and lessen the second one, to allow the 
world to function. Alternatively, these creatures represent the 
great powers of the world, primarily the nations of Edom and 
Ishmael, which rise and fall and destroy one another (Ritva). 


They would have destroyed the entire world - bs pama 
ba Diyn: This passage utilizes the image of the serpent in the 
same manner as the verse, i.e., as a metaphor for the nations 
of the world. It is alluding to a method by which God saves 
the Jewish people from these nations. The castration of the 
serpent represents the weakening of the desire of the nations 
to unite, as the consequence of this union would be particularly 
detrimental to the Jewish people. In order to draw attention 
away from the Jewish people, God creates or allows for dis- 


cord among the nations. Following the model of the prophet 
Isaiah, Rav makes use of metaphoric imagery to teach esoteric, 
spiritual concepts or political matters. He refers to God's active 
intervention in the world in order to guarantee the survival of 
the Jewish nation (Midrash Shlomo). 


Fish are unrestrained — »¥775 0937: Not even cooling their sex- 
ual ardor will prevent them from procreating (Rashbam). Alter- 
natively, the male still wishes to be with the female, and if he 
cannot fulfill his desire he will destroy the world (Ri Migash). 


It is not proper conduct to sport with a female, etc. - 1713 
DINKY IK MK wd T: As this is meant only as a parable, this 
means that it is not fitting to attribute to God the activity o 
sporting with females (Rashba). 


Minister of the sea — oby sw: According to some commentar- 
ies, the minister of the sea represents the highest and lofties 
level of wisdom, which includes all other forms of wisdom 
(Ritva). Others explain that this refers to the laws of nature tha 
hold sway over the waters. God's instructions that the waters 
make room for dry land contradict the laws of nature, and 
therefore this is described in terms of God killing the minister 
of the sea (Maharsha). 
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Rabbi Yitzhak said: Conclude from here that the name of the 
minister of the sea is Rahab, and were it not for waters of the 
sea that cover him, no creature could withstand his smell, as his 
corpse emits a terrible stench. As it is stated: “They shall not hurt 
nor destroy in all My holy mountain; for the earth shall be full 
of the knowledge of the Lord, as the waters cover the sea” (Isaiah 
11:9). Do not read this phrase as “cover the sea”; rather read it as: 
Cover the minister of the sea, i.e., the term sea is referring to the 
minister of the sea, not to the sea itself. 


And Rav Yehuda says that Rav says: The Jordan issues forth" 
from the cave of Pamyas.® That is also taught in a baraita: The 
Jordan issues forth from the cave of Pamyas, and travels in the 
Sea of Sivkhi, i.e., the Hula Lake, and in the Sea of Tiberias, 
the Sea of Galilee, and rolls down? to the Great Sea, and rolls 
down until it reaches the mouth of the leviathan. As it is stated: 


“He is confident, though the Jordan rush forth to his mouth” 


(Job 40:23). Rava bar Ulla strongly objects to this explanation 
of the verse, stating: But this verse is written about the beasts 
on the thousand hills. Rather, Rava bar Ulla said that this is 
the meaning of the verse: When are the beasts on the thousand 
hills confident? When the Jordan rushes forth into the mouth 
of the leviathan. 


§ The Gemara provides a mnemonic for the upcoming state- 
ments of Rav Dimi: Seas; Gabriel; hungry. When Rav Dimi 
came from Eretz Yisrael to Babylonia, he said that Rabbi Yohanan 
said: What is the meaning of that which is written: “For He has 
founded it upon the seas, and established it upon the floods” 
(Psalms 24:2)? These are the seven seas and four rivers that 
surround Eretz Yisrael. And these are the seven seas:° The Sea 
of Tiberias, the Sea of Sodom, i.e., the Dead Sea, the Sea of 
Heilat, the Sea of Heilata, the Sea of Sivkhi, the Sea of Aspamya, 
and the Great Sea, i.e., the Mediterranean. And these are the four 
rivers: The Jordan, the Jarmuth, and the Keiromyon, and the 
Piga,” which are the rivers of Damascus. 


When Rav Dimi came from Eretz Yisrael to Babylonia he said 
that Rabbi Yonatan says: In the future, Gabriel will perform 


BACKGROUND 


The Jordan issues forth from the cave of Pamyas — xyi 717 
Dag nwan: The Pamyas cave, also known as Pan's cave, from the 
Greek Ilavetdg, Paneias, was originally one of the main sources 
of the Jordan River. It is located near the source of the Jordan, 
close to the ancient city of Dan. Nowadays, the water does not 
originate from the Pamyas cave due to an earthquake that moved 
the spring outside the cave. Known in modern Hebrew as the 
Banyas, the spring is today a popular destination for hikers. 


Cave of Pamyas 


Rolls down -— Tinana: Itis unclear whether this is meant as a 
literal description of reality. This Gemara does not include the Jor- 
dan flowing down to the Dead Sea, unless one understands that 
in this context the name Great Sea is referring to the Dead Sea, 
as opposed to other instances, in which the Great Sea refers to 


he Mediterranean Sea. A parallel discussion in tractate Bekhorot 
55a) mentions the Dead Sea before the Great Sea, and this also 
appears in other versions of the text. In any case, according to the 
description here, the Jordan flows underground until reaching 
he Mediterranean. 


Seven seas — 0»3} Yaw: Many commentaries have tried to 
identify these seven seas, which include both large seas and 
akes. The difficulty is compounded because certain texts have 
different versions of the names, which renders it difficult to deter- 
mine which bodies of water are being discussed. In four cases, 
he identification is clear. The Sea of Tiberias refers to the Sea of 
Galilee; the Sea of Sodom is the Dead Sea; the Sea of Sivkhi is 
he Hula Lake; and the Great Sea refers to the Mediterranean Sea. 
The identification of the Sea of Heilat and the Sea of Heilata are 
uncertain. Some explain that the Sea of Aspamya refers to a lake 
in north Syria in the area of Aspamya. An alternative version of 
this text lists the Sea of Pamyas rather than the Sea of Aspamya, 
thereby resolving the question. This body of water, situated at 
the foot of Mount Hermon, is known nowadays as Lake Ram. 


Keiromyon and Piga — 7X91 tiim: These rivers are mentioned 
together in several places. Some explain that Piga refers to the 
Yarkon River and is named after the city of Piga, or in Greek nyyń, 
pēguē, meaning spring. This city was situated at the source of the 
river, near the location of the modern city Rosh HaAyin. The iden- 
tification of Piga as the Yarkon River is difficult, as the Yarkon River 
does not encircle Eretz Yisrael. Some explain that the Keiromyon 
and the Piga are two rivers that pass through Damascus. This fits 
the description found in other sources. 


NOTES 

The Jordan issues forth, etc. — ^3) x¥¥ PI: According 
to some commentaries, this is a metaphysical description 
of the creation, development, and refinement of the soul. 
The soul originates from a concealed source, as symbol- 
ized by the cave. The soul passes through various stages 
until it is eventually manifested in the corporeal universe, 
which combines mind and body, as symbolized by the 
leviathan (Rashba). Alternatively, the leviathan alludes to 
the Roman Empire, which consumes all the lesser powers 
within its sphere (Ritva). 
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And 


NOTES 
were the Holy One, Blessed be He, not 


assisting — iniy xin qa wip xay: The com- 
mentaries explain that the destruction of a significant 
aspect of nature such as the leviathan goes against the 
natural order. Therefore only God Himself, who created 


the | 


eviathans, can destroy them. 


Only He Who made him can use His sword to 


app 
is re 


roach him — a9 ws iwy: Although this verse 
ferring to land- based animals, the same is true 


of the leviathan, i.e., only its Creator can defeat it 
(Rashbam). 


When the leviathan is hungry, etc. - bw mywa 
"931 a1: The Maharal explains that every entity in the 


worl 
is de 
that 


d requires completion. Here, the sense of lacking 
scribed as hunger. It refers to a need for wholeness 
can come only from another source. The leviathan 


symbolizes a great spiritual essence, and its needs are 


proportionate to its size. This accounts for the grea 


exte 


A fe 
righ 


realm but a state of union of the body and the soul. 


Ther 
ana 
feas 


strength, which is the goal of the future feast for the 


righ 
Simi 


nt of its metaphorical hunger. 


ast for the righteous — oprah My: For the 
eous, the World-to-Come is not only a spiritua 


efore, the feast for the righteous is not merely 
lusion to spiritual matters but refers to an actua 
. The purpose of eating and feasting is renewed 


eous (Rashba; see Ramban in Sha'ar HaGemul). 
arly, some commentaries state that this feas 


symbolizes the eternal connection between the body 


and 


And 


he soul (Shita Mekubbetzet; but see Maharal). 


habbarim means nothing other than Torah 


scholars - oaan “pad wbx oan pyy: Rambam’s 
Commentary on the Mishna (Demai 2:3) explains that 
Torah scholars are called habbarim because they form 


aha 
ione 


Sukka and covering [tziltzal] 


com 


bura, a true and loyal group, as their bond is fash- 
d by their shared devotion to God. 

- byb mpi: Some 
mentaries explain that the difference between 


these two items is that a sukka is enclosed on all of its 
sides, whereas a tziltzal is a mere covering, like a roof 
(Rashbam). Others contend that a sukka is a covered 
shelter and a tziltzal is a kind of covering one puts on 
his head (Maharal). Alternatively, a tziltzal is a type of 


belt 
with 


(Rashash). This last explanation is not consistent 
the indication in the Gemara that the tziltzal lies 


above one’s head. 


If one is deserving, etc. — 3) 73}: The commentar- 
ies explain that these four levels parallel four types 
of people who study Torah and perform the mitzvot. 


Som 


others do so 


e people act solely for the sake of Heaven, while 
for a reward from God. Yet others perform 


the mitzvot to receive reward in this world from other 
people, while a fourth group act only for their personal 
honor or for even baser reasons (Maharsha). 
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a hunt of the leviathan, as it is stated: “Can you draw out 
leviathan with a fish hook? Or press down his tongue with a 
cord?” (Job 40:25). And were the Holy One, Blessed be He, 
not assisting" Gabriel, he would not be able to hunt it, as it 
is stated: “Only He Who made him can use His sword to 
approach him” (Job 40:19)." 


When Rav Dimi came from Eretz Yisrael to Babylonia, he said 
that Rabbi Yohanan said: When the leviathan is hungry," he 
produces breath from his mouth and thereby boils all of the 
waters in the depths of the sea. As it is stated: “He makes the 
deep boil like a pot” (Job 41:23). And if the leviathan did not 
place its head in the Garden of Eden, no creature could with- 
stand his foul smell, as it is stated: “He makes the sea like a 
seething mixture [merkaha]” (Job 41:23), and the term merkaha 
is also used to describe something with a smell (see Exodus 30:25). 


And when he is thirsty, he makes many furrows in the sea, as it 
is stated: “He makes a path to shine after him” (Job 41:24). Rav 
Aha bar Yaakov says: After the leviathan drinks from the sea, the 
depth of the sea does not return to its normal condition until 
seventy years have passed, as it is stated: “One would think the 
deep to be hoary” (Job 41:24), and hoary indicates a person who 
is no less than seventy years old. 


Rabba says that Rabbi Yohanan says: In the future, the Holy 
One, Blessed be He, will make a feast for the righteous’ from 
the flesh of the leviathan, as it is stated: “The habbarim will 
make a feast [yikhru] of him” (Job 40:30). And kera means 
nothing other than a feast, as it is stated: “And he prepared 
[va’yikhreh] for them a great feast [kera]; and they ate and 
drank” (11 Kings 6:23). And habbarim means nothing other than 
Torah scholars," as it is stated: “You that dwell in the gardens, 
the companions [haverim] hearken for your voice: Cause me 
to hear it” (Song of Songs 8:13). This verse is interpreted as 
referring to Torah scholars, who listen to God’s voice. 


And with regard to the remainder of the leviathan, they will 
divide it and use it for commerce in the markets of Jerusalem, 
as it is stated: “They will part him among the kena‘anim” (Job 
40:30). And kena‘anim means nothing other than merchants, 
as it is stated: “As for the merchant [kena‘an], the balances of 
deceit are in his hand. He loves to oppress” (Hosea 12:8). And 
if you wish, say that the proof is from here: “Whose merchants 
are princes, whose traffickers [kinaneha] are the honorable of 
the earth” (Isaiah 23:8). 


And Rabba says that Rabbi Yohanan says: In the future, the 

Holy One, Blessed be He, will prepare a sukka for the righteous 

from the skin of the leviathan, as it is stated: “Can you fill his 

skin with barbed irons [besukkot]” (Job 40:31). If one is deserv- 
ing of being called righteous, an entire sukkais prepared for him 

from the skin of the leviathan; if one is not deserving of this 

honor, a covering" is prepared for his head, as it is stated: “Or 

his head with fish-spears” (Job 40:31). 


If one is deserving" at least of this reward, a covering is prepared 
for him, and if one is not deserving, a necklace is prepared 
for him, as it is stated: “And necklaces about your neck” (Prov- 
erbs 1:9). If one is somewhat deserving, a necklace is prepared 
for him, and if one is not deserving even of this, only an amu- 
let is prepared for him from the skin of the leviathan, as it is 
stated: “Or will you bind him for your maidens” (Job 40:29), 
i.e., a small amulet is prepared for him, like the amulets tied on 
children’s necks. 
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And with regard to the remaining part of the skin of the leviathan, 
the Holy One, Blessed be He, spreads it on the walls of Jeru- 
salem, and its glory radiates from one end of the world until 
the other end. As it is stated: “And nations shall walk in your 
light, and kings at the brightness of your rising” (Isaiah 60:3). 


§ With regard to the future glory of Jerusalem, the Gemara inter- 
prets the verse: “And I will make your pinnacles of kadkhod” 
(Isaiah 54:12). Rabbi Shmuel bar Nahmani said: Two angels 
in heaven, Gabriel and Michael,’ disagree" with regard to the 
material that will be used to form the walls of Jerusalem. And 
some Say that this dispute is between two amora’im in the West, 
i.e., Eretz Yisrael. And who are they? They are Yehuda and 
Hizkiyya, the sons of Rabbi Hiyya. One said they will be made 
of onyx,’ and one said of jasper.” The Holy One, Blessed be 
He, said to them: Let it be like this [kedein] and like that 
[ukhedein], i.e., let them be formed from both together. This 
compromise is indicated by the word kadkhod, a combination of 


this [kedein] and that [ukhedein]. 


The Gemara analyzes the rest of that verse: “And your gates of 
precious stones” (Isaiah 54:12). This should be understood in 
light of that incident where Rabbi Yohanan sat and taught: 
In the future, the Holy One, Blessed be He, will bring precious 
stones and pearls that are thirty by thirty cubits, and He will 
hollow out in them a hole of ten by twenty cubits and set them 
in the gates of Jerusalem. A certain unnamed student sneered 
at him, saying: Now we do not find precious stones even of 
the size of an egg of a dove, and yet all of this we will find? 


After a period of time that student’s ship went to sea," where 
he saw ministering angels sitting and sawing precious stones 
and pearls that were thirty by thirty cubits, and hollowed out 
in them were holes of ten by twenty cubits. He said to the 
angels: For whom are these? They said to him that in the future, 
the Holy One, Blessed be He, will place them in the gates of 
Jerusalem. Later, the student came before Rabbi Yohanan and 
said to him: Continue to interpret, my teacher, it is fitting for 
you to interpret, as I saw just as you said. Rabbi Yohanan said 
to him: Worthless man, if you had not seen, you would not 
have believed; clearly, you are mocking the statement of the 
Sages. Rabbi Yohanan set his eyes upon him, and the student 
was instantly killed and turned into a pile of bones. 


The Gemara raises an objection against Rabbi Yohanan’s state- 
ment, based on a baraita. The verse states: “And I will make you 
go upright [komemiyyut]” (Leviticus 26:13). Rabbi Meir says: 
In the future, the Jewish people will have the stature of two hun- 
dred cubits, equivalent to two times the height [komot] of 
Adam the first man, whose height was one hundred cubits. Rabbi 
Meir interprets the word komemiyyut as two komot. 


Gabriel and Michael - yon byna: The existence of angels was 
taken as a given by the Sages of the Talmud as well as by the people 
of their era. The acceptance of such heavenly beings is supported by 
biblical texts such as the one under discussion and several others, 
especially Isaiah, chapter 6; Ezekiel, chapter 10; and Daniel, chapter 
10. Curiously, although no biblical sources suggest the existence of 
evil spirits, fear of demons, the evil counterparts of angels, was just 


as prevalent as belief in angels. 


There is disagreement between the Rambam and the Ramban 
as to whether there are indeed such beings as angels. The Ram- 
bam, the strict rationalist, maintains that reports of angels in the 


PERSONALITIES 


Bible reflect the inner disposition of the witnesses or are in fact 
visions that appear to people in dreams (Guide of the Perplexed 2:6, 
41). The Ramban, who was more mystical, understands that these 
were actual beings who interacted with people in their conscious 
state (Ramban on Genesis 18:1). Of the many named angels listed 
in rabbinic literature, just two have their origins in the Bible: Gabriel 
and Michael, who are mentioned in the Gemara here. Michael is 
a protector of the Jewish people who contends with the princes 
of Persia and Greece, as recounted in the book of Daniel, chapter 
10, while Gabriel assists Daniel in understanding a vision of those 
empires’ fates in Daniel, chapter 8. 


NOTES 

Two angels. ..disagree, etc. - 13) aa nn he: 
This disagreement between the angels was 
revealed to the Sages by Elijah the prophet 
Tosafot). Some say that these two angels repre- 
sent the attribute of mercy and the attribute of 
judgment, as demonstrated by the disagreement 
between them. Since God encompasses all attri- 
butes, He will ultimately bestow upon Jerusalem 
he wholeness that comes from the combination 
of both aspects (Maharal). 


His ship went to sea — O94 iny3D nyan: This 
is a parable that is referring either to a vision the 
student saw in a dream, or to his delving into the 
depths of knowledge until this truth was revealed 
to him (Ritva). 


BACKGROUND 


Onyx - aniv: 


Natural, unprocessed onyx 


Jasper - naw»: 


Jasper 
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Rabbi Yehuda says: They will have the stature of one hundred 
cubits, corresponding to the Sanctuary and its walls, as it is 
stated: “We whose sons are as plants grown up in their youth; 
whose daughters are as corner-pillars carved after the fashion 
of the Sanctuary” (Psalms 144:12). But if they are each one hun- 
dred cubits tall, how could the Jews enter the gates of Jerusalem, 
whose entrance gate will be ten by twenty cubits, as claimed by 
Rabbi Yohanan? The Gemara answers: When Rabbi Yohanan 
stated that idea, he was not referring to the gates themselves 
but to the windows that allow wind to enter. 


§ And Rabba says that Rabbi Yohanan says: In the future, the 
Holy One, Blessed be He, will fashion seven canopies" for each 
and every righteous individual, as it is stated: “And the Lord 
will create over the whole habitation of Mount Zion, and over 
those who are invited to it, a cloud and smoke by day, and the 
shining ofa flaming fire by night; for over all the glory shall be 
a canopy” (Isaiah 4:5). This teaches that for each and every 
righteous individual, the Holy One, Blessed be He, fashions for 
him a canopy seven times over, in accordance with his honor, 
i.e., greater individuals receive grander and larger canopies. 


The Gemara asks a question with regard to the above verse: Why 
should there be smoke in a canopy? Rabbi Hanina said: It is 
because anyone whose eyes are narrow, i.e., is stingy, toward 
Torah scholars in this world, his eyes fill with smoke in the 
World-to-Come. And why should there be fire in a canopy? 
Rabbi Hanina said: This teaches that each and every one is 
burned from embarrassment at the size of the canopy of the 
other,’ and says: Woe for this embarrassment, woe for this 
disgrace, that I did not merit a canopy as large as his. 


In a similar manner, you can say that God said to Moses about 

Joshua: “And you shall put of your honor upon him” (Numbers 

27:20), which indicates that you should put some of your honor, 
but not all of your honor. The elders of that generation said: 

The face of Moses" was as bright as the face of the sun; the face 

of Joshua was like the face of the moon. Woe for this embar- 
rassment, woe for this disgrace, that we did not merit another 

leader of the stature of Moses. 


Rabbi Hama bar Hanina says: The Holy One, Blessed be He, 
fashioned ten canopies for Adam the first man, in the Garden 
of Eden; as it is stated to Hiram, king of Tyre: “You were in Eden 
the garden of God; every precious stone was your covering, 
the carnelian, the topaz, and the emerald, the beryl, the onyx, and 
the jasper, the sapphire, the carbuncle, and the smaragd, and gold; 
the workmanship of your drums and of your holes was in you; 
they were prepared on the day that you were created” (Ezekiel 
28:13). This verse mentions ten items, from carnelian to gold. 
Mar Zutra said: There were eleven canopies, as it states: “Every 
precious stone,” which is also part of the tally. Rabbi Yohanan 
said: And the worst of all of them was gold, as it is counted 
last, which indicates that the other items are more valuable. 


NOTES 


Seven canopies - nisin yaw: The number seven is derived 
from the items listed in the verse. One possible list is as follows: 
A cloud by day; smoke; the shining; of a flaming; fire; for over 


all the glory; and a canopy (Rabbeinu Gershom Meor HaGola). 


Some commentaries substitute the phrase: “And there shall be a 
sukka for a shadow,’ which appears in the following verse, for the 
expression: “For over all the glory” (Rashbam). Alternatively, the 
number seven is derived as follows: A cloud; by day, which refers 
to canopies of light; smoke, which is a canopy for those whose 
eyes are stingy; the shining; of a flaming; fire, with which those 
with smaller canopies are burnt; and night (Rabbeinu Tam, cited 
in Shita Mekubbetzet). 


Burned from the canopy of the other — ivan bw inama mD): 
Those with smaller canopies burn with shame because of those 


with larger canopies, as they realize that the difference must be 
due to their sins (Rabbeinu Gershom Meor HaGola). 


The face of Moses, etc. — ^3) 1Wia 135: Since Moses experienced 
a revelation of God in a clear manner, unlike all other prophets, 
his face was as bright as the sun. In contrast, Joshua experienced 
the Divine Presence as one who sees through an opaque crystal, 
and therefore he is compared to one who reflects indirect light. 
Consequently, his face was like that of the moon (Maharal). The 
commentaries explain that the elders were upset that the honor 
of their leader should be diminished so drastically (Rashbam). 
Others add that it was an embarrassment for the entire genera- 
tion (/yyun Ya'akov). Yet others suggest that Joshua was ashamed 
that he did not merit the greatness of Moses (Ri Migash). 
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The Gemara asks: What is the meaning of the phrase: “The work- 
manship of your drums and of your holes [nekavekha]” (Ezekiel 
28:13)? Rav Yehuda says that Rav says: The Holy One, Blessed 
be He, said to Hiram, king of Tyre: Were you in the Garden 
of Eden when I created all of this for you? I looked at you, saw 
that you would one day claim divinity for yourself, and created 
many orifices [nekavim]" in man, i.e., the excretory system, so 
that you would know that you are human and not a god. And there 
are those who say that this is what God said to Hiram: I looked 
at you 


and I decreed death" on Adam the first man, to demonstrate that 
he was human and not a god. 


§ The Gemara returns to the aforementioned verse: “And the Lord 
will create over the whole habitation of Mount Zion, and over 
those who are invited to it, a cloud and smoke by day” (Isaiah 4:5). 
What is the meaning of the phrase: “And over those who are 
invited to it”? Rabba says that Rabbi Yohanan says: Jerusalem 
of the World-to-Come is not like Jerusalem of this world. With 
regard to Jerusalem of this world, anyone who wants to ascend 
there can ascend. With regard to Jerusalem of the World-to-Come, 
only those who are invited to it" can ascend. 


And Rabba says that Rabbi Yohanan says: In the future, the 
righteous will be called by the name of the Holy One, Blessed 
be He;" as it is stated: “Every one that is called by My name, and 
whom I have created for My glory, I have formed him, yea, I have 
made him” (Isaiah 43:7). This indicates that one who was created 
by God and causes Him glory is called by His name. And Rabbi 
Shmuel bar Nahmani says that Rabbi Yohanan says: Three were 
called by the name of the Holy One, Blessed be He," and they 
are: The righteous, and the Messiah, and Jerusalem. 


With regard to the righteous, this is as we have just said. With 
regard to the Messiah, this is as it is written: “And this is his 
name whereby he shall be called, the Lord is our righteousness 
(Jeremiah 23:6). With regard to Jerusalem, this is as it is writ- 
ten: “It shall be eighteen thousand reeds round about. And 

the name of the city from that day shall be, the Lord is there 

[shamma]” (Ezekiel 48:35). Do not read the word as “there” 
[shamma]; rather, read it as: The Lord is its name [shemah]. 
Rabbi Elazar says: In the future, the righteous will have the 

name: Holy, recited before them," as one recites before the Holy 
One, Blessed be He; as it is stated: “And it shall come to pass, 
that he who is left in Zion, and he who remains in Jerusalem, 
shall be called holy” (Isaiah 4:3). 


» 


NOTES 


NOTES 


And created many orifices - 0°37) DIM NKD: 
These orifices release excrement, a constant reminder 
to mankind of their limitations (Rabbeinu Gershom 
Meor HaGola; Rashbam; see Ritva). 


NOTES 


And | decreed death, etc. - 131 
commentaries explain that this 


mn nD: The 
interpretation of 


the verse is derived from the word “drums,” as the 
grave is hollow like a drum (Rashbam). Some sug- 


gest that drums allude to burial, 


because they are 


beaten while the dead are transported to the grave 


(Ri Migash). Others claim that the p 


hrase “and of your 


holes” alludes to the fact that ultimately a person is 


placed in a hole, i.e., a grave (Ra 


bbeinu Gershom 


Meor HaGola). Alternatively, the continuation of the 


verse: “They were prepared on the 
created,” indicates that the differen 
serve as the entrances through w 
(Maharsha). 


day that you were 
orifices in people 
hich death enters 


Only those who are invited to it - ay paman xdx: Notwith- 
standing its sanctity, Jerusalem of this world is essentially a 
mundane place and therefore anyone can go there, whereas 
Jerusalem of the World-to-Come will be entirely sacred, and 
therefore only worthy individuals will be able to ascend 
(Maharal). 


Will be called by the name of the Holy One, Blessed be 
He, etc. -%3 K7 Ja wisp Sw inw by pepa: The com- 
mentaries state that this is meant literally (Rashbam; Rabbeinu 
Gershom Meor HaGola). It can be further explained that just 
as the angels are sometimes called by the name of God in the 
Bible (see Exodus 23:20-21), so too, in the future the righteous 


will be worthy of being called by His name. Others state that 


this does not mean that they will have the name of God; rather, 


the righteous will be called righteous for the Lord, as all of their 
actions are performed for the sake of Heaven (Maharsha). This 
interpretation is supported by the Gemara's statement that 
the righteous will be called by this name, rather than that their 
name will actually be God's name. 


Three were called by the name of the Holy One, Blessed 
be He — xn qma witpa Sw inw by agp mw bw: The name 
of God is added to that of the righteous, the Messiah, and 
Jerusalem as an indication that all three belong entirely to 
God (Maharsha). Alternatively, these three are constantly 


being harassed and must fend off attempts to subjugate them, 
and they are able to survive only with the assistance of God 
(Riaf). 


The righteous will have the name Holy recited before them — 
winp 1237 DMY: In the future, the angels will say before 
the righteous: Holy, as they do before God: “And one called 
unto another, and said: Holy” (Isaiah 6:3). In this world, since the 
righteous die like all of mankind, it is not fitting to call them holy 
(lyyun Ya'akov). Alternatively, as long as they are living, there 
is a chance that they will act improperly. In the future, when 
there is no chance that they will sin, they will be deserving of 
the title: Holy (Riaf). 
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NOTES 

Will raise Jerusalem, etc. — ^3) wary ny Pagh: The 
idea that Jerusalem will be raised three parasangs means 
that the city will belong entirely to the sacred realm, 
which is loftier than the material world (Maharsha). One 
might have thought that because people will retain a 
material dimension, they will not be able to reach this 
place. Therefore, the Gemara explains that they too will 
be elevated, just as a cloud is matter but nevertheless 
hovers in the sky. 


One thousand tefaf, etc. — 131490 aby: The meanings of 
the terms tefaf, kefel, and the other terms used to indicate 
numerical values are unclear. Some explain that these are 
not proper words but simply stand for numerical values. 
For example, one thousand times the numerical value 
of the word tefaf would be one thousand multiplied by 
169 and one thousand times the numerical value of kefel 
would be one thousand multiplied by 210. The idea being 
conveyed is that there is no limit to the size of Jerusalem 
(Rashbam). Others contend that these are the sizes of 
large cities in other countries (Ra’avad). Alternatively, tefaf 
means straight and equal, while kefel refers to strong posts 
that serve as a basis for towers or tall buildings (Tosafot, 
citing Arukh). Tosafot add that shilo is another term for a 
small town, while /itzoy connotes a poetic phrase [melitza]. 
Others suggest that all of these terms are types of locks 
(Ra’avad), or different kinds of plots of land (Ritva). 


Three and thirty times - ovays obey wibw: The com- 


mentaries explain that this homiletic interpretation is 
based on the extraneous word “times,” from which it is 
derived that in the future Jerusalem’s size will expand by 
a factor of three times thirty (Rashbam). Others claim that 
this verse serves merely as a kind of mnemonic device 
and is not the actual source of Rabbi Levi's statement 
(Ra‘avad). 


LANGUAGE 
Small houses [totpera'ot] — nix yyiv: Apparently from 
the Greek TETpÁTVAOV, tetrapulon, which refers to a 
monument with four gateways, one on each side of the 
monument. 


BACKGROUND 
Meat sauces [tzikei kedeira] - 71) »p»¥: This refers to 
different sauces that are prepared, as some sauces are 
nowadays, from leftovers of various meat dishes, mixed 
with wine and spices. 
They were apparently called by this name because one 
pours [yotzek] them into the pot [kedeira]. 
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And Rabba says that Rabbi Yohanan says: In the future, the 
Holy One, Blessed be He, will raise Jerusalem" three para- 
sangs upward; as it is stated: “And it shall be lifted up and 
inhabited in its place” (Zechariah 14:10). What is the meaning 
of the phrase “in its place”? It means equivalent to its place, 
i.e., Jerusalem will be raised to a height whose measure in 
parasangs corresponds to the measure of its area in square 
parasangs. The Gemara asks: And from where is it derived 
that the place of Jerusalem was an area of three square para- 
sangs? Rabba said that a certain elder said to me: I saw the 
initial Jerusalem, when it was still extant, and its area was 
three square parasangs. 


The Gemara continues to discuss the statement of Rabbi 
Yohanan: And lest you say that there is discomfort in ascend- 
ing to a place so high, the verse states in a prophecy depicting 
the return of the Jewish people to Jerusalem: “Who are these 
that fly as a cloud, and as the doves to their cotes” (Isaiah 
60:8). This indicates that they can easily ascend to Jerusalem, 
as though they were clouds or doves. Rav Pappa said: Inci- 
dentally, one can learn from that statement that this cloud 
mentioned in the verse is three parasangs high, as it reaches 
Jerusalem, which will be raised three parasangs. 


Rabbi Hanina bar Pappa says: The Holy One, Blessed be He, 
wished to give a set measure for Jerusalem, as it is stated in 
a prophecy of Zechariah: “And I lifted up my eyes and saw, 
and behold a man with a measuring line in his hand. Then I 
said: Where are you going? And he said to me: To measure 
Jerusalem, to see what is its breadth, and what is its length” 
(Zechariah 2:5-6). 


The ministering angels said before the Holy One, Blessed be 
He: Master of the Universe, You have created many cities in 
Your world for the nations of the world, and You did not give 
the measure of their length or the measure of their width, i.e., 
they are not limited by any set measure, but expand as they 
develop. With regard to Jerusalem, which has Your name in 
it, and Your Temple in it, and righteous people in it, will You 
give it a measure? Immediately: “And, behold, the angel that 
spoke with me went forth, and another angel went out to meet 
him, and said to him: Run, speak to this young man, saying: 
Jerusalem shall be inhabited without walls for the multitude 
of men and cattle within it” (Zechariah 2:7-8). 


Reish Lakish says: In the future, the Holy One, Blessed be 
He, will add to Jerusalem one thousand times the numerical 
value of tefaf™ of gardens; one thousand times the numerical 
value of kefel of towers; one thousand times the value of litzoy 
of fortifications; and one thousand and two times the value 
of shilo of small houses [totpera’ot].' And each and every 
one of these additions will be like the great city of Tzippori in 
its prosperity. 


The Gemara clarifies the size of the city of Tzippori. It is taught 

in a baraita that Rabbi Yosei said: I saw Tzippori in its pros- 
perity, and there were one hundred and eighty thousand 

markets of sellers of meat sauces’ in it. On this basis, one can 

estimate the future size of Jerusalem. 


Ina similar manner, the Gemara interprets the verse: “And the 

side-chambers were one over another, three and thirty times” 
(Ezekiel 41:6). What is the meaning of: “Three and thirty 
times”?" Rabbi Levi says that Rav Pappi says in the name of 
Rabbi Yehoshua of Sikhnei: If in the future Jerusalem will 
triple in size, so that it occupies three times its former area, then 
each and every dwelling will contain thirty stories upward. If 
the area of Jerusalem will be multiplied by thirty, each and 
every dwelling will contain three stories above every house. 
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Q The Gemara returns to discuss the mishna, which discusses 
the acquisition of a ship. It was stated that there was a dispute 
among amora’im with regard to the manner in which a ship" is 
acquired. Rav says: Once the buyer has pulled the ship and 
moved it by any amount,” he has acquired it. And Shmuel 
says: He does not acquire it until he pulls the entire ship" to the 
extent that the end of the ship has at least reached the place 
previously occupied by its front. 


The Gemara suggests: Let us say that this dispute is parallel to 
a dispute between tanna’im, as it is taught in a baraita: How is 
an animal acquired through passing?" If the buyer grasped 
it by its hoof, or by its hair, or by the saddle that is on it, or by 
the load that is on it, or by the bit [perumbiyya] in its mouth, 
or by the bell on its neck, he has acquired it. How is an animal 
acquired through pulling?" If he calls it and it comes, or if he 
hits it with a stick and it runs before him, once it lifts a foreleg 
and a hind leg from where it was standing, he has acquired it. 
Rabbi Ahai, and some say Rabbi Aha, says: It is not enough if 
the animal lifts its hooves. Rather, one does not acquire it until 
it walks its full length. 


Shall we say that Rav, who holds that a buyer can acquire the ship 
even by moving it only a minimal distance, states his ruling in 
accordance with the opinion of the first tanna that it is enough 
for the animal to lift two legs; and Shmuel, who holds that the 
entire ship must be moved, states his ruling in accordance with 
the opinion of Rabbi Aha that the animal must move its full 
length? The Gemara rejects this suggestion: Rav could have said 
to you: I state my ruling even in accordance with the opinion of 
Rabbi Aha, since Rabbi Aha states his opinion only with regard 
to animals, as although it lifted a foreleg and a hind leg, it 
stands in its place. But in the case of a ship, once a bit of it 
moves, all of it moves, and therefore the buyer acquires it. 


And Shmuel could say: I stated my ruling even in accordance 
with the opinion of the first tanna. The first tanna states his 
opinion only with regard to animals, as once an animal has lifted 
a foreleg and a hind leg, the other legs stand ready to be lifted. 
But with regard to a ship, if he pulls the entire ship, yes, he 
acquires it, but if he does not pull the whole ship, he does not 
acquire it. 


The Gemara offers another suggestion: Let us say that the dispute 

of Rav and Shmuel is parallel to the dispute between these 

tanna’im, as it is taught in a baraita: A ship is acquired by pull- 
ing. Rabbi Natan says: A ship and letters," i.e., the content of a 
promissory note, are acquired by pulling the document 


Any amount - xa dp: In general, the Gemara uses the expres- 
sion: Any amount, in reference to something that does not have an 
exact measure. In several places, the Sages required a more precise 
definition (see 53a). Here, the commentaries explain that the term: 
Any amount, means a handbreadth or a half-handbreadth, as it is 


NOTES 


effective only when the seller himself passes the animal, or a part 
of it, to the recipient (Tosafot, citing Riva). Others claim it is not 
necessary for the seller to hand the animal to the buyer. Rather, it is 
enough if the seller tells the buyer to acquire the animal; once the 
buyer grasps it, it is considered as though the animal was passed 


not the case that any amount of movement, no matter how slight, 
is sufficient (Rashbam). 


He pulls the entire ship - aba ny Jiwnr: This means that the 
entire ship must move from its position, so that the place occupied 
by the front of the ship is now behind the ship. This is similar to 
he opinion mentioned later in the Gemara that an animal must 
move its entire body forward. Some claim that it is sufficient for 
he ship to move completely to the side (Ramah). 


How through passing — nypa 1%: Passing is one of the modes 
of acquisition through which one assumes ownership of animals. 
t is achieved when one passes the animal to the recipient, with 
he intention that he will acquire it. Some say that this method is 


to him (Tosafot). Tosafot cite a proof for this from the phrase: If he 
grabbed it by its hoof (see Rabbeinu Yona and Ramban). 


How through pulling - nawn 1%: This baraita proves that one 
does not have to pull the animal itself. Rather, this act of acquisi- 
tion involves causing the animal to move, whether by physically 
pulling it or through some other means. 


Letters - nisnin: This is referring to a promissory note; one can 
give or sell a promissory note to another in order to enable the 
recipient to collect the debt recorded in the note. The reason a 
promissory note is called: Letters, is because its value is based 
solely on that which it records. 


HALAKHA 


A ship - 750: If a buyer pulls a ship with the intention 
of acquiring it, he must pull it the entire length of the 
ship, in accordance with the opinion of Shmuel, as 
monetary matters are ruled in accordance with his 
opinion in his disputes with Rav. Some say that a ship 
can be acquired by pulling only when it is on the sea 
(Rabbeinu Yona). According to this opinion, the reason 
that pulling a ship is ineffective on dry land is that mov- 
ing a ship on dry land is not the standard practice. In a 
case where the ship was situated in a spot where one 
cannot perform the act of acquisition of pulling, e.g., 
in the public domain in or a courtyard that does not 
belong to either of the parties, and the buyer pulled 
the entire ship, if part of the ship was brought in to a 
location where one can perform this act of acquisi- 
tion, e.g., an alleyway or their shared courtyard, he has 
acquired the ship. Some claim that the entire act must 
be performed in a location that can be used for this act 
of acquisition (Rambam Sefer Kinyan, Hilkhot Mekhira 
3:3, 4:4, and Ra’avad there; Shulhan Arukh, Hoshen Mish- 
pat 198:3, 7, and Beur HaGra there). 


Through passing - Apa: Most authorities hold 
that neither large nor small animals can be acquired 
through passing, based on tractate Kiddushin (25b). 
Nevertheless, some say that a large animal can be 
acquired through passing (Ra’avya), while others claim 
that even a small animal can be acquired in this man- 
ner (Tur), if it is performed in the presence of the seller 
(Rabbeinu Tam). According to this opinion, if the buyer 
grasped the animal in the presence of the owner, or by 
his instruction, he assumes ownership of it (Shulhan 
Arukh, Hoshen Mishpat 197:1 and Sma there). 


Through pulling - npa: If a buyer pulls an ani- 
mal or rides on it before the seller or at the seller's 
instruction, he assumes ownership of it. Furthermore, 
he acquires possession even if he merely calls to the 
animal and it comes, or if he hits it with his stick and it 
runs before him, or if he directs it with his voice (Ram- 
bam Sefer Kinyan, Hilkhot Mekhira 2:6; Shulhan Arukh, 
Hoshen Mishpat 197:3 and Sma there). 


LANGUAGE 
Bit [perumbiyya] — xvarnn3: From the Greek popBeia, 
forbeiya, meaning the cord by which a horse is tied to 
the manger. 
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NOTES 
And by means of a bill of sale - Ww: One who sells 
a promissory note must write a bill of sale in which he 
declares that he has sold to that buyer the promissory note 
and all of the rights recorded in the note. 


Who mentioned anything about them — 17 aw 737 N1: 
This expression is used whenever one of the Sages refers 
o a matter that had not been mentioned earlier. In this 
case, since the discussion concerns a ship, it is assumed 
hat Rabbi Natan would state his opinion only with regard 
o a ship, instead of bringing up the new topic of promis- 
sory notes. 


And letters...by means of a bill of sale - wwa nivnixt: 
Rabbi Natan means that promissory notes are also 
acquired by means ofa bill of sale, in addition to the option 
of pulling. This is clear from the continuation of the Gemara. 
See Tosafot, whose version of the text apparently states 
this explicitly. 


The practical difference between the two opinions is 
the dispute of Rav and Shmuel — 37a xox dyin amt: 

According to the some commentaries, the first tana holds 
in accordance with the opinion of Shmuel, that it is neces- 
sary to pull the entire item, while Rabbi Natan maintains 
that it can be acquired through any amount of pulling, 
like the opinion of Rav (Rashbam). Others contend that 
Rabbi Natan accords with the opinion of Shmuel, while 

the opinion of the first tanna is like that of Rav (Rabbeinu 

Gershom Meor HaGola). They explain this interpretation 

as follows: Since Rabbi Natan requires a more substantial 

act of acquisition for promissory notes than does the first 
tanna, it is reasonable to conclude that he also imposes 
a more considerable act of pulling, i.e., pulling the entire 
item, as stated by Shmuel (Josafot). 


In accordance with which opinion did you interpret, in 
accordance with Rabbi Yehuda HaNasi — xma*pix xna 
sata: According to this interpretation, both the first baraita, 
which speaks of acquiring a ship and promissory notes, 
and the second baraita, which addresses only acquiring 
promissory notes, refer to the opinions of Rabbi Yehuda 
HaNasi and Rabbi Natan. The difference is that in the first 
baraita Rabbi Yehuda HaNasi’s ruling is stated as the unat- 
ributed opinion and Rabbi Natan’s statement is cited as 
he dissenting opinion, whereas in the second baraita 
Rabbi Yehuda HaNasi’s ruling is presented as an individual 
opinion and that of Rabbi Natan is stated in the form of 
he ruling of the Rabbis. 


BACKGROUND 

It is incomplete and this is what it is teaching - DN 
’aN7 971 MONA: This method of explanation is found often 
in the Gemara. The addition introduced by the Gemara is 
an elaboration upon that which is written in the tannaitic 
source, based on various difficulties raised in the Gemara 
that render the source in its original form incoherent or 
inconsistent with another authoritative source. The addi- 
tion provides the necessary clarification. 
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and by means ofa bill of sale." 


The Gemara clarifies the baraita: Letters in promissory notes, who 
mentioned anything about them?" Why would Rabbi Natan speak 
about promissory notes, which are not discussed by the first tanna? 
The Gemara answers: The baraita is incomplete, and this is what 
it is teaching:® A ship is acquired by pulling, and letters, i.e., the 
content ofa promissory note, are acquired by merely transferring 
the document, not through pulling. Rabbi Natan says: A ship and 
letters are acquired by pulling and also by means of a bill of sale. 


The Gemara asks: Why do I need a bill of sale for a ship? A ship 
is movable property, which is acquired not by means of giving 
a bill of sale, but through other acts of acquisition. Rather, is it 
not correct to say that this is what the baraita is teaching: A ship 
is acquired by pulling, and letters of credit by passing. Rabbi 
Natan says: A ship is acquired by pulling, and letters, i.e. the 
contents of a promissory note, are acquired either through pulling 
or by means of a bill of sale." 


The Gemara asks: If Rabbi Natan holds that a ship is acquired by 
pulling, his opinion is apparently identical to the opinion of the 
first tanna. Rather, the practical difference between the two opin- 
ions is the dispute of Rav and Shmuel." According to the opinion 
of one tanna the buyer must move the entire ship out of its current 
location, while the other tanna maintains that one must move the 
ship only a minimal amount. The Gemara rejects this suggestion: 
No, everyone, Rabbi Natan and the first tanna, holds either in 
accordance with the opinion of Rav, or in accordance with the 
opinion of Shmuel. And with regard to a ship, everyone agrees 
that it is acquired through pulling. 


When they disagree, it is with regard to acquiring letters, i.e. the 

contents of a promissory note. And this is what Rabbi Natan is 

saying to the first tanna: With regard to a ship, I certainly con- 
cede to you that it is acquired by pulling. But with regard to letters, 
whereas you maintain that passing suffices to acquire them, I hold 

that ifin addition there is a bill of sale, yes, the acquisition is valid, 
but if not, the act of passing is not effective. 


And according to this interpretation, the first tanna and Rabbi 
Natan disagree with regard to the dispute between these tanna’im. 
As itis taught in a baraita: Letters, i.e., the contents of a promissory 
note, are acquired by merely transferring the document; this 
is the statement of Rabbi Yehuda HaNasi. And the Rabbis say: 
Whether one wrote a bill of sale but did not transfer the promis- 
sory note to the buyer, or whether he transferred the promissory 
note but did not write a bill of sale, the buyer does not acquire the 
documents until the seller both writes a bill of sale and transfers 
the promissory note. 


The Gemara asks: In accordance with which opinion did you 
interpret the opinion of the first tanna of the aforementioned 
baraita? If it is in accordance with the opinion of Rabbi Yehuda 
HaNasi,” then let a ship be acquired also by passing, not only 
through pulling, as stated in the following baraita. As it is taught 
in a baraita: A ship" is acquired by passing; this is the statement 
of Rabbi Yehuda HaNasi. And the Rabbis say: The buyer does 
not acquire it 


HALAKHA 


A ship — 75: Since it is impossible to lift a ship, and it requires 
a great deal of effort to pull it, it is acquired by passing (Rambam 


Sefer Kinyan, Hilkhot Mekhira 3:3; Shulhan Arukh, Hoshen Mishpat 
198:7). 
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until he pulls it, or until he rents its place." How, then, can the 
opinion of the first tanna of the baraita be ascribed to Rabbi 
Yehuda HaNasi? 


The Gemara answers: This is not difficult; here, where Rabbi 
Yehuda HaNasi states that a ship is acquired through passing, he 
is referring to a ship situated in the public domain. Since a ship 
in the public domain cannot be acquired through pulling, which 
must be performed in a domain that is in one’s possession, it is 
acquired through passing. By contrast, there, in the first baraita, 
the ship is situated in an alleyway [simta], " which is not the 
public domain, as both parties have the right to keep their pos- 
sessions there. A ship in this location must be acquired through 
pulling. 


The Gemara asks: To what case did you interpret that last baraita 
to be referring? It was interpreted as referring to the public 
domain. If so, say the latter clause of the baraita: And the Rabbis 
say that the buyer does not acquire it until he pulls it or until 
he rents its place. The Gemara asks: But if the ship is situated in 
the public domain,” from whom can he rent the place? And 
furthermore, does pulling in the public domain effect acquisi- 
tion? But don’t Abaye and Rava both say with regard to the 
different methods of acquisition: Passing" effects acquisition 
in the public domain" or in a courtyard that does not belong 
to either of the parties; pulling" effects acquisition in an alley- 
way or in a courtyard that belongs to both of the parties; and 
lifting" effects acquisition in every place, even in the seller's 
domain. 


The Gemara answers: What does the baraita mean when it says: 
Until he pulls it, and what does it mean when it says: Until he 
rents its place? This is what it is saying: The buyer does not 
acquire the ship until he pulls it from the public domain into 
an alleyway." And if the ship is located in the domain of some 
other owner," the buyer does not acquire it until he rents its 
place from the owner. 


The Gemara asks: Shall we say that Abaye and Rava state their 
opinion in accordance with the opinion of Rabbi Yehuda 
HaNasi," not that of the Rabbis? The baraita indicates that only 
Rabbi Yehuda HaNasi maintains that one can acquire ownership 
by means of passing in the public domain. 


NOTES 


He rents its place - Fipa ny Ww»: Once he rents the place 
where the ship is located, it is considered his courtyard, and a 
courtyard effects acquisition of movable property located on 


it on behalf of its owner. 


In an alleyway - xna: There are several unique halakhot 
pertaining to an alleyway with regard to acts of acquisition: 
Although an alleyway is not a public domain, it is situated 
near the public domain and is occasionally used by the public, 
so it is not classified as a full-fledged private domain either. 
Consequently, an alleyway is considered the domain of anyone 


Passing effects acquisition in the public domain - nypa 
DATT MwA mip: One cannot effect acquisition via pulling in 
the public domain, as he is not pulling the item into his own 
domain (Rashbam). Others explain that pulling is not effective 
in the public domain due to the presence of a multitude of 
people, who prevent the buyer from pulling as he wishes (Rav 
Hai Gaon). Therefore, one can acquire a ship in a public domain 
only by passing it directly from seller to buyer. 


And if the ship is located in the domain of an owner - 0%) 
KT owa mwa: Some hold that the phrase: The domain of an 


who is there, i.e., it is as though one maintains possession of the 
place where he is located. In this case the Gemara is referring 
to an alleyway with a canal, so that the ship is actually situated 
in the alleyway. 


But if the ship is situated in the public domain, etc. — x) 
^d ATT MwA: Renting is problematic in this case because 
the public domain does not belong to any specific person who 
can lease it to him (Rashbam). 


owner, is referring to the seller’s domain (Rashbam). Others 
explain that it means the domain of some other owner, who is 
neither the seller nor the borrower (Josafot; Ramban). 


Shall we say that Abaye and Rava state in accordance with 
Rabbi Yehuda HaNasi—*213 "WaT WIN MBX KIDD: The Gemara 
is dissatisfied with this option, as there is a principle that the 
halakha is in accordance with the opinion of the majority, not 
an individual ruling (Rashbam). 


LANGUAGE 


Alleyway [simta] - stab: From the Latin semita, meaning 
a path or small road. 


HALAKHA 
Passing, etc. — 3) 7Y: Passing can effect acquisition for 
a ship or similar items only when the item is in the public 
domain or in a courtyard that belongs to neither the seller 
nor the buyer (Rambam Sefer Kinyan, Hilkhot Mekhira 4:3 
and Maggid Mishne there; Shulhan Arukh, Hoshen Mishpat 
198:9, 11-12). 


Pulling, etc. — 3) nawn: Pulling effects acquisition only in 
an alleyway or, alternatively, in a courtyard that belongs to 
both the seller and the buyer (Rambam Sefer Kinyan, Hilkhot 
Mekhira 2:5, 4:3; Shulhan Arukh, Hoshen Mishpat 197:2, 3, 
198:9). 


And lifting, etc. — 3) ngam: Lifting effects acquisition 
everywhere (Rambam Sefer Kinyan, Hilkhot Mekhira 2:5; 
Shulhan Arukh, Hoshen Mishpat 198:7, 9). 


Until he pulls it from the public domain into an alleyway — 
Kopo DATA mwy maawa IW: With regard to an item 

that can be acquired through pulling, if it was placed in the 

public domain or in a courtyard that does not belong to 

either the buyer or the seller, once the buyer pulls the entire 

item and brings even a part of it into his domain, or into an 

alleyway, or into their jointly owned courtyard, he acquires 

it (Rambam Sefer Kinyan, Hilkhot Mekhira 4:4; Shulhan Arukh, 
Hoshen Mishpat 198:14). 
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NOTES 


ossession and thereby effect acquisition - 
A seller who says this has given the buyer per- 
acquire the item through any effective act of 
Even the Rabbis agree that in the public domain 
on. 


One Sage holds that the seller is particular, etc. - 130 Va 
"a18 P3p: According to the Rabbis, when the seller instructs 
the buyer to pull the item he insists that the acquisition 


must take 
Some add 


place specifically through pulling (Rashbam). 
that the seller wants the buyer to have to 


trouble himself to perform the acquisition in this manner 


(Ramban). 


Indicating the manner - Dipa AK VA: Some explain that the 


seller is telli 


ing the buyer that he may take the item home 


with him, as he already acquired it by means of passing 


(Rashbam; 


Rabbeinu Hananel). Others say that the seller is 


pointing out one of three possible methods through which 


he buyer c 
said: Go pul 
acquisition 
initial state 


he did not 
specifically 
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an acquire the item, but is not particular that he 


use this specific one (Ramah). Yet others claim that the seller 


and thereby effect acquisition, and then silently 


passed him the ship's rope, without stating which mode of 


he buyer should employ. Rabbi Yehuda HaNasi 


and the Rabbis disagree about whether one follows his 


ment, or whether his action demonstrates that 
mean that the buyer should acquire the item 
hrough pulling (Ra'avad). 
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Rav Ashi said: The Rabbis agree that it is possible to effect acqui- 
sition in the public domain through the act of passing. Therefore, 
if it is a case where the seller says to him: Go take possession 
and thereby effect acquisition," so too he can effect acquisition 
through the act of passing, and does not need to pull it. Here the 
Rabbis disagree with Rabbi Yehuda HaNasi, as we are dealing 
with a case where the seller says to him: Go pull and thereby 
effect acquisition" ofit. 


Rav Ashi elaborates: One Sage, the Rabbis, holds that the seller 
is particular" about the method by which the item is acquired, 
and therefore it can be acquired only through pulling. And one 
Sage, Rabbi Yehuda HaNasi, holds that the seller is merely indi- 
cating the manner" to him, i.e., he advises him to use this act of 
acquisition but he does not mind if the buyer prefers to perform 
a different act of acquisition. 


§ The Gemara returns to the issues of acquiring promissory notes. 
Rav Pappa says: One who sells a promissory note to another 
must write to him: Acquire it and all liens on property that are 
contained within it." Rav Ashi said: I stated this halakha before 
Rav Kahana, and I said to him the following analysis: The reason 
the buyer acquires it is that the seller wrote this for him. This 
indicates that ifhe did not write this for him, the buyer does not 
acquire the monetary rights recorded in the promissory note. 


Rav Ashi asks: Why, then, did he purchase the promissory note? 
But does he require it to tie around the mouth of his flask’ as a 
stopper? Clearly, he purchased the document for the purpose of 
collecting the debt recorded in it. Rav Pappa said to me: Yes, it is 
possible that he purchased the promissory note in order to tie it 
around his flask. Since the owner did not transfer ownership of 
the obligation recorded in the promissory note, the buyer acquires 
only the paper itself. 


HALAKHA 


watt pp 


Go pull and thereby effect acquisition - 37) iwa +: If one 
transfers to another an item that can be acquired by passing 
in the public domain, saying to him: Go pull and thereby effect 
acquisition of it, the buyer acquires the item only if he pulls the 
entire item and brings it into a domain where pulling effects 
acquisition. The acquisition must take place in this manner, as 
the seller specified acquisition via pulling. The halakha is in 
accordance with the statement of the Rabbis in the baraita, fol- 
lowing the explanation of Rav Ashi (Rambam Sefer Kinyan, Hilkhot 
Mekhira 3:3; Shulhan Arukh, Hoshen Mishpat 197:7, 198:7, 10,). 


Acquire it and all liens on property that are within it — x17 2? 
mat xayy dor: How does one transfer a promissory note to 
another? The owner writes in a new document or in the promis- 
sory note itself (Sma; Shakh) the following statement: You, so- 


Flask [tzelohit] —mniby: A tzelohit was a container, ordinarily of 
earthenware but occasionally made of glass or of metals such 
as gold or silver. These flasks had many uses. They were used 
as serving vessels at meals; as containers for scents used in 
various places, e.g., in cemeteries; to hold body oils, perfumes, 
and medicines. During the Celebration of the Drawing of Water 
in the Temple on Sukkot, the water was brought to the Temple 
in this kind of golden flasks. 


BACKGROUND 


and-so, acquire from me this promissory note that records the 
debt owed by so-and-so (Sma), and all liens the note contains. 
The seller then passes the promissory note with this document 
to the buyer. In this way, the promissory note is acquired by 
means of writing and through passing. If the owner does not 
write this, the buyer acquires nothing, not even the paper upon 
which the promissory note is written. This is in accordance with 
the opinion of Ameimar stated on 77a, according to the version 
accepted by the majority of the early commentaries, that prom- 
issory notes are not acquired through passing. Some add that if 
the debtor had written in the promissory note: | am obligated to 
you, i.e, the seller, and to anyone who finds this, this document 
can be acquired through passing alone (Rambam Sefer Kinyan, 
Hilkhot Mekhira 6:10; Shulhan Arukh, Hoshen Mishpat 66:1, and 
in the comment of Rema, and see Shakh there). 


Although some such earthenware vessels were made with 
covers from the same material, covers were not always made for 
these flasks, most likely because liquid would generally be kept 
in the flask for a relatively short period of time. In cases when 
it was necessary to seal the flask, people would use whatever 
material was readily available, including paper. 
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Ameimar says: The halakha is that letters are acquired by merely 
transferring’ the document to the buyer, in accordance with the 
opinion of Rabbi Yehuda HaNasi. Rav Ashi said to Ameimar: Is 
your ruling based ona tradition or on your own logical reasoning?” 
Ameimar said to him: It is based on a tradition. Rav Ashi said: 
It also stands to reason that the contents of a promissory note 
are acquired through transferring, as letters, i.e., the contents of 
a promissory note, are words," i.e., the buyer is acquiring the right 
to a monetary obligation, not a physical item, and words cannot 
be acquired through other words.’ 


The Gemara asks: And is it true that documents cannot be acquired 
through words? But doesn’t Rabba Bar Yitzhak say that Rav says: 
There are two types of documents. The first type is where one says 
to others: Take possession of this field" for so-and-so" and write 
the document for him as proof of the sale of the field. In this case, 
he may renege with regard to the document," i.e., he may change 
his mind and tell them not to write it. But he may not renege with 
regard to the field, as the buyer has already acquired it. 


The second type of document is where he said: Take possession 
of this field for so-and-so on the condition that you write" him 
a document. If the document has not yet been delivered he can 
retract his instruction both with regard to the document and with 
regard to the field, as the transfer of the field is dependent on the 
writing of the document. 


And Rav Hiyya bar Avin says that Rav Huna says: There are actually 
three types of documents. Two are those that we stated above, 


TBNTNT ANY awe 


and the other is if the seller wrote the document in advance." 
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Letters are acquired by transferring — Typ NIPI NNN: 
This is the version of the text accepted by the Rashbam and 
Rabbeinu Gershom Meor HaGola. The Rashbam maintains that 
it is not necessary to write a separate bill of sale in order to sell 
a promissory note, whereas Rabbeinu Gershom Meor HaGola 
holds that both the writing of a separate bill of sale and the 
ransfer of the promissory note are required. 

By contrast, the text of most of the early commentaries 
states: Letters are not acquired by transferring (Rav Hai Gaon; 
Rav Shmuel ben Hofni Gaon; Rif; Rambam; Ri Migash; Ramban; 
Rabbeinu Yona; Rashba; Ran). Some commentaries claim that 
according to Ameimar even if a symbolic exchange is performed 
in addition to the act of transferring, the buyer acquires only the 
paper on which the promissory note is written, not the financial 
agreements recorded in the document (Ri Migash; Halakhot 
Gedolot; Tosafot, citing Rav Yehudai Gaon). The only way to 
ransfer the financial agreements recorded in the promissory 
note is to write a new bill of sale in which this fresh transaction 
is stated in clear terms. 


A tradition or logical reasoning — X129 it x Waa: There is a prin- 
ciple that the halakha is ruled in accordance with the opinion 
of Rabbi Yehuda HaNasi when he disagrees with one colleague, 
but not when his opinion is disputed by several Sages (Pesahim 
27a). According to one version of the text, Ameimar possessed 
a tradition that in this case the halakha is in accordance with 
the opinion of Rabbi Yehuda HaNasi despite the fact that the 
dissenting ruling is presented as the opinion of the Rabbis (Rash- 
bam). According to an opposing version of the text, the tradition 
of Ameimar was that the halakha is not in accordance with the 
opinion of Rabbi Yehuda HaNasi precisely because his ruling is 
at odds with that of the Rabbis (Rashba). 


Letters are words — 17192 sony nmin: The value of the promis- 
sory note does not come from the physical item, which is merely 


NOTES 


paper, but from the obligations it records. Therefore, essentially 
it is merely words (Rashbam). 


And words cannot be acquired through other words — sony 
pp xb ona: Since essentially a promissory note is mere 
words, it cannot be acquired by the drafting of another docu- 
ment. Rather, the act of transferring is required instead (Rash- 
bam). Those early commentaries whose text states: Letters are 
not acquired through transferring, explain that the opposite is 
the case: If the seller simply transfers the promissory note, even 
if he says that he is transferring the document along with the 
monetary obligation it contains, his action is not effective. The 
buyer acquires only the physical document, as this statement 
is mere words. In order to acquire the rights to the monetary 
obligations recorded in the promissory note, one must write 
another document (Josafot; Ramban). 


Take possession of this field, etc. — ^3) mgwa 13t: The seller 
says: | am transferring the field to you by means of this cloth, so 
that you can acquire it on behalf of so-and-so (Rashbam). The 
commentaries explain that if the acquisition was performed 
through this symbolic act, the seller cannot renege even with 
regard to the writing of the document, as the act of acquisition 
grants implicit authorization to write the document (Meiri). 


He may renege with regard to the document - wwa vin: The 
middleman may not write the document if the seller objects. 


If the seller wrote the document in advance — 1319 DP ON: 
This is referring to a situation where the owner of the field 
wanted to sell his land but had not yet found a buyer. Since 
scribes were not generally available, he wrote the document in 
advance when he encountered a scribe so that he would be able 
to use it as soon as he found a buyer (Rashbam). Alternatively, 
the two parties had agreed to the sale but the buyer had not yet 
paid for the field (Rabbeinu Gershom Meor HaGola). 


HALAKHA 


Take possession of this field for so-and-so — mwa 131 
athad: If one says to another: Take possession of this field for 
so-and-so and write for him a document, then even after 
the middleman has taken possession of the field the prior 
owner can prevent him from writing the document. If the 
middleman had already written the document, the prior 
owner can prevent him from giving it to the new owner. 
Some hold that this applies only if the field was given as 
a gift (Rabbeinu Tam), whereas others explain that this is 
the halakha whether the field was a given as a gift or was 
sold. Both options are cited in the Tur (Rambam Sefer Kinyan, 
Hilkhot Mekhira 6:15 and Maggid Mishne and Lehem Mishne 
there; Shulhan Arukh, Hoshen Mishpat 243:6). 


On the condition that you write, etc. — 1373n% naa by 
"101: If one says to two people: Take possession of this field 
for so-and-so on the condition that you write him a docu- 
ment, he can retract his instruction to write the document 
even after they take possession of the field, thereby nullify- 
ing their acquisition of the field itself (Rambam Sefer Kinyan, 
Hilkhot Mekhira 6:16; Shulhan Arukh, Hoshen Mishpat 66:7). 
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BACKGROUND 


By means of land — xy 34%: One manner of transfer- 
ring the ownership of movable items is by means of the 
acquisition of land. Instead of performing a separate act 
of acquisition for each movable item, one may perform a 
transaction for a parcel of land while stipulating that the 
transaction includes the acquisition of certain movable 
items along with it. 
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This is like that which we learned in a mishna (167b): A scribe 
may write a bill of sale for the seller" even if the buyer is not 
with him" when the seller presents his request. In a case of this 
kind, once this buyer takes possession of the land" the deed is 
acquired wherever it is. And this is that which we learned in 
another mishna (Kiddushin 26a): Property that does not serve 
as a guarantee," i.e., movable property, can be acquired together 
with property that serves as a guarantee, i.e., land, when the land 
is acquired by means of giving money, or by means of giving a 
document, or by means of taking possession. This shows that 
a bill of sale can be transferred without any act of acquisition 
performed for the document, and certainly through words, which 
presents a difficulty to Rav Ashi’s opinion. 


The Gemara answers: Acquiring a bill of sale by means of acqui- 
sition of land is different, as it is similar to acquisition through 
an item, not by means of words. The reason is that money," which 
cannot be acquired through symbolic exchange," a pro forma 
act of acquisition effecting the transfer of ownership of an item, 
nevertheless can be acquired by means of land.’ 


Like that which we learned...with him - 


vay... FDIN: 


NOTES 


The purpose of this parenthetical observation is to prove that 
it is permitted to write this document in advance. There is no 
concern that it might be lost and that someone else might find 
it and use it as proof that he had purchased the field. The reason 
is that any problems that might arise from writing a document 
in advance are to the detriment of the seller alone, who will 
clearly take every necessary precaution. Furthermore, since the 
only one who stands to lose is the seller himself, there is no 
concern that writing a bill of sale before the sale takes place has 
the appearance of a lie (Rashbam). 


By means of acquisition of land is different — 3x% 23%: The 
acquisition of movable property by means of land is derived 
from a verse in the Torah. This action is not considered a mere 
utterance; rather, it is as though he performed an action and 
took hold of the movable property (Rashbam). 


A scribe may write a bill of sale for the seller - www pania 
s22): A scribe may write a bill of sale for one who is selling a 
field even if the purchaser is not present. Some say that this is 
he halakha only if the seller states that he has already received 
he money for the sale (Ri Migash). The scribe may write the bill 
of sale only if the sale takes place through an act of acquisition 
immediately, in the presence of the court, or if the seller states 
hat such acquisition has already taken place. The reason for 
his is that if the sale will take place at a later date, the purchaser, 
holding an antedated document, would have an unfair advan- 
age over others who lay claim to the property. The scribe may 
write the bill only if the witnesses who sign it know that the 
recorded names of the seller and purchaser correspond to their 
rue names (Rambam Sefer Kinyan, Hilkhot Mekhira 30:1 and Sefer 
Mishpatim, Hilkhot Malve VeLoveh 24:1; Shulhan Arukh, Hoshen 
Mishpat 238:1, and Sma there). 


Once this buyer takes possession of the land - punnw p2 
yp ipa m: If the owner of land wrote a bill of sale not in the 
presence of the buyer, then when the buyer takes possession 
of the land he acquires the bill of sale regardless of where it is 
(Rambam Sefer Kinyan, Hilkhot Mekhira 6:14). 


Property that does not serve as a guarantee, etc. - D°D22 
nD TIN m pxw: If one transfers ownership of land and 
movable property together, then once the recipient acquires 
the land through an act of acquisition he acquires the movable 
property along with it. If the movable property was not located 


HALAKHA 


Which cannot be acquired through symbolic exchange - xt 
pahna 13): Although most movable items can be acquired 
through symbolic exchange, money cannot be transferred in 
this manner (Rashbam). Some explain that with regard to most 
movable items, one acquires an item with innate value, whereas 
in the case of money, the value of the coin stems from its use as a 
medium of exchange. This depends less on the inherent value of 
the metal and more on the figure imprinted on the coin, which 
renders it a reliable medium of exchange (Rabbeinu Yona, based 
on Bava Metzia 45b). Alternatively, money is used to effect the 
sale of merchandise, but is not itself considered merchandise 
(Rav Hai Gaon). With regard to a promissory note, the geonim 
and the early commentaries disagree as to whether it can be 
acquired through symbolic exchange. The established halakha 
is that, like money, a promissory note cannot be acquired in 
this manner. 


on the land, the one who transfers ownership must say that the 
recipient acquires it along with the land. The Ra’avad and Rosh 
hold that he should say this in all cases (Rambam Sefer Kinyan, 
Hilkhot Mekhira 3:8, 16; Shulhan Arukh, Hoshen Mishpat 202:1, and 
in the comment of Rema). 


Acquiring a bill of sale by means of acquisition of land is 
different — 98W 33X: If one sells any amount of land and says 
o the buyer: Acquire this land and along with it this promissory 
note and all liens on property it contains, the buyer acquires 
he promissory note. There is no need to write that the buyer 
acquires all of the obligations contained in the document, nor 
o perform the act of acquisition of transferring. This is the case 
even if the promissory note is not located on the land. Others 
say that a promissory note is not acquired along with land (Rav 
Hai Gaon; Rabbeinu Hananel; see Shakh). The Shakh claims that 
his method of acquisition is no more effective than transferring 
he document itself, i.e., one must actually write that the buyer 
acquires rights to all of the obligations contained in the docu- 
ment (Rambam Sefer Kinyan, Hilkhot Mekhira 6:14; Shulhan Arukh, 
Hoshen Mishpat 66:10). 


Money — yawra: As opposed to most movable property, money 
cannot be acquired or transferred through symbolic exchange. 
Nevertheless, it can be acquired by means of land. By contrast, 
the right to receive payment of a debt cannot be acquired even 
by means of the acquisition of land (Rambam Sefer Kinyan, 
Hilkhot Mekhira 61, 7; Shulhan Arukh, Hoshen Mishpat 20311, 9). 
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This is like that incident where Rav Pappa had deposited 
twelve thousand dinars with bailees in Bei Hozai. He trans- 
ferred ownership" of the money in Bei Hozai to his agent Rav 
Shmuel bar Aha by means of the threshold" of his house. 
The Gemara adds: When Rav Shmuel bar Aha came from Bei 
Hozai with the money, Rav Pappa was so happy that he was 
bringing him his money that he went out all the way until 
Tavakh*" to greet him. 


§ The mishna teaches that when one sells a ship he has sold 
various other items; but he has not sold the slaves, nor the 
packing bags, nor the antikei. But when one said to the buyer: 
You are purchasing the ship and all that it contains, all of these 
are sold as well. The Gemara asks: What is the meaning of 
antikei?' Rav Pappa said: It means the merchandise that is 
on the ship. This merchandise is not sold together with the ship. 


MI S H N A One who sold a wagon [hakkaron]'has 

not sold the mules" that pull the wagon. 
Similarly, if one sold the mules, he has not sold the wagon. 
One who sold a yoke [hatzemed]' has not sold the oxen, and 
one who sold the oxen has not sold the yoke. Rabbi Yehuda 
says: The sum of money indicates what one has sold. How 
so? If the buyer said to the seller: Sell me your yoke for two 
hundred dinars, since it is a known matter that a yoke is not 
sold for two hundred dinars he clearly intended to purchase 
the oxen as well. And the Rabbis say: The sum of money is 
not proof. 


G E M ARA Rav Tahlifa, from the West, i.e., Eretz 

Yisrael, taught a baraita before Rabbi 
Abbahu. If one sold a wagon," he has sold the mules together 
with it. Rabbi Abbahu asked: But didn’t we learn in the mishna 
that he has not sold the mules? Rav Tahlifa said to him: 
Should I erase this baraita," as it is incorrect? Rabbi Abbahu 
said to him: No, do not erase it; you should explain that your 
baraita is referring to a case where the mules are fastened to 
the wagon." In that situation, one who purchases the wagon 
receives the mules as well. 


NOTES 


He transferred ownership — mhm mapy: Had Rav Pappa 
not transferred ownership, the bailees would not have con- 
veyed the money to Rav Shmuel bar Aha, as if the money 
was subsequently lost the bailees would have been held 
responsible for it. Once Rav Pappa transferred ownership of 
the money to Rav Shmuel bar Aha, the money is considered 
Rav Shmuel bar Aha’s, and therefore he is responsible for it 
(Rashbam). 


By means of the threshold [assippa] - %5°Dx 23%: The com- 
mentaries explain that Rav Pappa transferred the money by 
means of the threshold [saf] of his house, as it is sufficient 
to transfer any minimal amount of land in order to acquire 
money along with it (Rashbam). Alternatively, this refers to 
the courtyard that is at the end [sof] of his house (Rabbeinu 
Gershom Meor HaGola). Rashi in tractate Bava Kamma (104b) 
explains that this refers to a corner of his house. 


Until Tavakh - nA 1X: This comment shows that the bailees 
gave the money to Rav Shmuel bar Aha, which indicates that 
the transfer of money by means of the acquisition of land is 
effective (Rashbam). Others add that as Rav Pappa traveled 
such a distance to greet him, he must have been sure that the 
money would be given to his agent (Ya’avetz). Alternatively, 
Rav Pappa went to meet Rav Shmuel bar Aha because he 
wanted to receive the money immediately, fearing that if Rav 


Shmuel bar Aha returned to his locale a dispute might arise 
over ownership of the money (Ri Migash). 


Mules [peradot] — nit18: According to most commentaries, 
peradot is referring to beasts of burden that pull the wagon. 
Others add that specifically mules were used for pulling wag- 
ons (Rabbeinu Gershom Meor HaGola). Alternatively, peradot 
is referring to wooden poles used for pulling the wagon (Ram- 
bam's Commentary on the Mishna). They are called by this 
name possibly because they are separate entities [nifradim], 
not an integral part of the wagon. 


Should | erase this baraita — =aDx: Rav Tahlifa could have 
simply emended the baraita slightly, so that it would state 
that one has not sold the mules along with the wagon. The 
commentaries explain that this was not an option, as the 
baraita was clearly meant to add to the mishna, not to repeat 
it verbatim (Rabbeinu Yona). Rabbeinu Yona himself had an 
additional version of the text, which states: Should | reverse 
the ruling. 


Where the mules are fastened to the wagon — ja }*717a: 
According to some commentaries, the same halakha applies 
to oxen and their yoke: If the two are tied together, they are 
sold together (Ri Migash). Others suggest that the case of oxen 
and their yoke is not comparable to that of mules and a wagon, 
which are more often sold together (Rashbam). 


BACKGROUND 
Tavakh - ma: The exact location of this Babylonian city is 
unknown, as there are several places with similar names in 
Babylonia. The place mentioned here was probably situated 
southeast of Neresh, perhaps on the Neresh River, and served 
as a station on the caravan route to Bei Hozai in the east. Some 
say that Rav Shmuel bar Aha was from this city. 


Location of Neresh 


LANGUAGE 
Antikei — sna: From the Greek évOrjKn, entheké, meaning 
storeroom or place where merchandise is stored, as well as the 
merchandise itself. 


Wagon [karon] — tip: From the Greek kappov, karron, mean- 
ing carriage, wagon, or chariot. 


Roman relief of a wagon carrying a passenger 


Yoke [tzemed] - Wax: In the Bible this term means a pair of 
animals, e.g., oxen or donkeys. The Sages used the same word 
in reference to the double yoke by which two animals are har- 
nessed together. This kind of linguistic development is found in 
several languages, as in the similar case, albeit in the opposite 
direction, of the Greek word Evyov, Zugon, which means both 
yoke and a team of animals. 


HALAKHA 

If one sold a wagon, etc. — 121 piapa NX 27: If one sold a 
wagon, and the mules that pull the wagon were not attached 
to it, he has not sold the mules. Likewise, if he sold the mules 
he has not sold the wagon. In a case where the mules were 
fastened to the wagon, if he sold the wagon, he has also sold 
the mules, but if he sold the mules he has not sold the wagon. 
The halakha is in accordance with the opinion of Rabbi Abbahu 
(Rambam Sefer Kinyan, Hilkhot Mekhira 27:2; Shulhan Arukh, 
Hoshen Mishpat 220:2). 
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The mishna teaches: One who sold a yoke has not sold the 
oxen; and the Rabbis and Rabbi Yehuda disagree over whether 
the sum of money proves exactly what was sold. The Gemara 
analyzes their disagreement: What are the circumstances? 
If we say that the mishna is referring to a place where they 
call a yoke: Tzimda, and they call oxen: Bakar, it is obvious 
that he sold him a yoke and did not sell him the oxen. But if 
the mishna is referring to a place where they also call oxen: 
Tzimda," then the seller sold him everything. 


The Gemara explains: No, their dispute is necessary in a place"! 
where they call a yoke: Tzimda, and call oxen: Bakar, but 
there are also those who call" oxen: Tzimda. Since it is unclear 
what is meant by the term: Tzimda, Rabbi Yehuda holds that 
the sum of money indicates whether he purchased a yoke or 
oxen, and the Rabbis hold that the amount of money does not 
serve as proof." The Gemara asks: But if the amount of money 
does not serve as proof, then in a case where the buyer paid two 
hundred dinars and received only a yoke, let the transaction 
be nullified.’ 


NOTES 


Where they also call oxen tzimda — ws "pay nao MPT: 
Tzemed or, in Aramaic, tzimda, refers to an item that attaches a 
pair of oxen together, and can also refer to the pair of joined 
oxen themselves. Rabbeinu Yona points out that this usage 
of the term tzemed can be found in the Bible, as it states with 
regard to Elisha: “And he was plowing, with twelve yoke of 
oxen [tzemadim] before him" (| Kings 19:19). 


Oxen with yoke 


In a place, etc. — 131 IKA: With regard to a yoke that 
is not harnessed to oxen, one who sells the oxen has not 
sold the yoke, and similarly, if he sells the yoke he has not 
sold the oxen. This is the halakha even in a place where 
some people call oxen: Tzimda (see Sma and Beur HaGra). 
Some commentaries claim that if the oxen were harnessed 
to the yoke and he sold either the oxen or the yoke, the 
other one is included in the sale (Ra‘avad), as is the case 
with regard to the sale of wagons and mules. Some hold that 
if the owner said: | am selling to you oxen for plowing, he 
has sold both the oxen and the yoke, even if the oxen were 
not harnessed to the yoke (Rambam Sefer Kinyan, Hilkhot 
Mekhira 27:2; Shulhan Arukh, Hoshen Mishpat 220:4, 8, and in 
the comment of Rema). 


HALAKHA 


But there are also others who call, etc. — 1997 72] KD) 
"131: According to the Rabbis, in this case the seller keeps the 
money and the buyer receives only the yoke, as the burden 
of proof rests upon the claimant (Rashbam). Many early 
commentaries have a different version of the text, which 
states: In a place where the majority of the residents call a 
yoke: Izimda, and call oxen: Bakar, and there are also those 
who call oxen: 7zimda. The commentaries discuss the practi- 
cal ramifications of this alternative version (see Rabbeinu 
Gershom Meor HaGola and Rabbeinu Yona). The major dif- 
ference is that according to the standard version of the text, 
the Rabbis hold that the oxen are included only if virtually 
the entire city refers to oxen as: Izimda, whereas according 
to the other version of the text, it is sufficient if the majority 
of its residents do so. 


Let the transaction be nullified - npabiwa nh: The Sages 
instituted that if there is a difference of one-sixth between 
the value of an item and the price that was paid for it, 
this is considered exploitation and this difference must be 
returned. If the difference amounts to more than one-sixth 
the transaction is nullified, as though it never took place. 
Consequently, in this case, as the yoke is certainly worth 
much less than the sum that was paid, the transaction 
should be nullified. 


The money does not serve as proof — 7x7 WITI PX: 
t was stated in the mishna that one who sells a yoke has 
not sold the oxen together with it. This is the case even if 
he price was much higher than the normal price of a yoke, as 
he halakha is in accordance with the opinion of the Rabbis. 
But if the majority of people in that place call oxen: 7zimda, 
hen the price does serve as proof (Tur, citing Ramah). If all 
he local residents refer to oxen as: /zimda, to the extent 
hat if one means only a yoke he would say so explicitly, the 
price does not serve as proof, i.e., he has sold him the oxen 
Rambam Sefer Kinyan, Hilkhot Mekhira 27:3; Shulhan Arukh, 
Hoshen Mishpat 220:8, and in the comment of Rema). 


Perek V 
Daf 78 Amuda 


m) pay npa TWI NaN 93) 
ARIK TPT I1, axdy rab 
-PTT 
DAY KD iD IAR TININ IY pN 

MOK mee KYY 


= ADPT AI ENI DAT PRIN 
KDY MYDR PA DI NT 
-PPRD TRIK a1 WON 9D 
“pa bax Aviv nyt pa 
wx NY - yio nytt pew 

7h amp mama 


This file may not be reproduced or distributed in any form without express permission from the publisher 


And if you would say that the Rabbis do not hold that in a case 
of exploitation of less than one-sixth one must return the money 
and that if it was more than one-sixth there is nullification of 
the transaction," can it be maintained that they do not accept 
these halakhot? But didn’t we learn in a mishna (Bava Metzia 56b) 
that Rabbi Yehuda says: Even in the case of one who sells a 
Torah scroll, an animal, or a pearl," these items are not subject 
to the halakhot of exploitation, as they have no fixed price. The 
Rabbis said to him: The early Sages stated that only these items 
listed earlier in the mishna, i.e., land, slaves, and documents, are 
not subject to the halakhot of exploitation. Therefore, the Rabbis 
should agree that the sale of the yoke is nullified. 


The Gemara answers: What is the meaning of the mishna that 
teaches that according to the opinion of the Rabbis the sum of 
money is not proof? This means that the transaction is nulli- 
fied." And if you wish, say instead that the sale of the yoke is not 
nullified, because when the Sages spoke of exploitation and the 
nullification of a transaction," they meant that these halakhot 
apply only in a case where the difference in price is an amount 
about which one could be mistaken and believe that this is the 
correct price. But when the difference in price is so great a sum 
that one could not be mistaken," this sale is not subject to the 
halakhot of exploitation. In that case, one must say that the buyer 
gave the extra money to the seller as a gift; he could not have 
thought that this was the actual price of the object. 


NOTES 


And if you would say that the Rabbis do not hold that there 
is nullification of a transaction - pany npn bw xn 2) 
any m: The version of the text that appears here is the one 
accepted by the Rashbam and his teachers. The straightfor- 
ward meaning of the Gemara's statement is as follows: If you 
claim that the Rabbis do not accept the halakha that a transac- 
tion is nullified, but maintain that in any case of exploitation 
the difference is given to the rightful owner and the sale is 
valid, there is a difficulty based on the mishna in Bava Metzia. 
The Rashbam rejects this interpretation, as the mishna sub- 
sequently cited by the Gemara indicates only that the Rabbis 
accept that the sale is subject to the halakhot of exploitation; 
it proves nothing with regard to the issue of whether the 
transaction is nullified. The Rashba presents a different expla- 
nation, according to which the Gemara is suggesting that the 
Rabbis do not accept that the sale is subject to the halakhot of 
exploitation at all, i.e., one who exploits another by one-sixth 
is not even required to return the money. The mishna is cited 
as proof that the Rabbis, who disagree with Rabbi Yehuda, 
concede that the difference between the appropriate price 
and the price the item actually sold for must be returned. 
Once it has been demonstrated that the Rabbis accept that 
the sale is subject to the halakhot of exploitation in principle, 
by extension it is understood that the Rabbis also maintain 
that in other cases of exploitation the transaction is nullified. 
Other early commentaries had a different version of the 
text, which states: And if you would say that the Rabbis do 
not hold that in this case there can be exploitation, etc. Some 
explain that the Gemara is suggesting that there are cases 
where one is in need of an item and is willing to pay more 
than the market price for it, and this would not be considered 


a case of exploitation. The Gemara answers that this is not the 
case, as even the Rabbis concede that a sale is subject to the 
halakhot of exploitation in the case of pearls or animals, and 
therefore they certainly should accept the claim that a sale is 
subject to the halakhot of exploitation in the case of a yoke 
(Ramban, citing Rabbeinu Hananel 
Alternatively, the Gemara is asking the following: If you 
would say that the Rabbis do not maintain that a sale is sub- 
ject to the halakhot of exploitation in a case where one pays 
significantly more than the market price, as this is not ascribed 
to an error, this cannot be correct, as we learned in a mishna, 
etc. The mishna is cited as proof that even when one pays a 
substantially higher price than the market price, the sale is 
subject to the halakhot of exploitation. This is evident from the 
fact that Rabbi Yehuda claims with regard to items such as a 
Torah scroll that there is no limit to its accepted price. Clearly, 
a Torah scroll was sold for significantly more than its market 
price, and yet the Rabbis still hold that its sale is subject to the 
halakhot of exploitation (Rabbeinu Yona). 


The sum of money is not proof means that the transac- 
tion is nullified - npn hwa 77...08] OT prs: In other 
words, the money does not prove that the sale is valid and 
that he intended to sell the oxen along with the yoke. Rather, 
the transaction is nullified because the yoke was sold for far 
more than its price, as is the halakha in a case of exploitation 
(Rashbam). 


That one could not be mistaken — Aviv nytt pW T3a: In 
this case, the discrepancy is evidently not a mistake. The buyer 
must have willingly paid more than the market value with the 
intention of giving the additional sum as a gift. 


HALAKHA 
ATorah scroll, an animal, or a pearl - msi maga, ATA Ww: 
The halakhot of exploitation apply to all movable property, 
even Torah scrolls, precious stones, and animals, in accordance 
with the opinion of the Rabbis (Rambam Sefer Kinyan, Hilkhot 
Mekhira 12:8, 13:13; Shulhan Arukh, Hoshen Mishpat 227:15). 


Exploitation and the nullification of a transaction - TKJ 
npn Sapo: Even if a buyer paid more for a wagon than its 
worth, that sum of money does not serve as proof that he 
acquired the mules along with it. The same is true in the case 
of oxen and a yoke. The extra money is treated as follows: If 
the buyer paid an amount that could be attributed to a mis- 
take on his part, erroneously assuming that this was the item's 
price, this is a standard case of exploitation. Consequently, if he 
paid more than an additional one-sixth of the item's value, the 
transaction is nullified. If the buyer paid an amount that could 
not be attributed to a mistaken belief that this was the item's 
price, the sale is valid and the extra money is considered a gift 
(Rambam Sefer Kinyan, Hilkhot Mekhira 27:5; Shulhan Arukh, 
Hoshen Mishpat 220:8). 


YATIP: BAVA BATRA: PEREKV-:78A 3 61 


This file may not be reproduced or distributed in any form without express permission from the publisher 


LANGUAGE 
Saddlebag [disakkaya] — x70": From the Greek diodKKtov, 
disakkion, meaning double sack, a saddlebag placed on an 
animal. 


Donkey with saddlebag 


HALAKHA ~ 

One who sells a donkey — sinnn ny 2037: If one sold a 
donkey he has also sold its saddle and saddlecloth, even if 
hey were not on the donkey at the time of the sale. He has 
not sold the equipment used for carrying burdens, e.g., sacks 
and saddles designed for women. This is in accordance with 
he opinion of the Rabbis, as explained by Ulla. This is the 
halakha even when the equipment is on the donkey at the 
ime of the sale, as the dispute concerning this case was not 
resolved by the Gemara and therefore it is incumbent upon 
he buyer to prove that he is entitled to the equipment. If the 
seller explicitly said: | am selling you a donkey and everything 
on it, all of these items are sold (Rambam Sefer Kinyan, Hilkhot 
Mekhira 27:4; Shulhan Arukh, Hoshen Mishpat 220:7). 


362 


BAVA BATRA ` PEREK V`: 78A -ny 91n pW 


ag? -iaga nyg aian "ITI 
ra yD IRIN TAT DV 
DYI PIA DYI MİK ITNT 
8 Sion mo AyD PNN PN 
rion > sto” 35 wag) vay doy 
= "NIT JAN” pnn yop n- 
paan yop prs 


pwa - npibna syy vx 103 
Hae Nar KINT 71031 ee 
ya BIND yp aD sion ono 
Sax Pyp Kwa stan onp 129 
nET- pam ppp nvr yp 

pron Yan 


-rgb sat ax yop) son” sa 
YT VAT MC) ADIT MS A APT 
x bax Pani ny) Spon ny) 
ARY DID ND PON PY DD 
ibaa it - “why a boy nen” : È 
T P TNT MOBY PNN 
IAN KO KI TIO JDK IPT NIT 

Ie — 9077 mh 


a5 sax NOT aa by aye eta ein 
NYT apie ona - "a iay” 
aaby et sD yawa xpxm PN 
PON pw PID) HAN” Ay WN 

Pa 87 ABAD) 


33 X33 37 WR MND’ ND 
JWI KAIT Dyn 


MI S HN A One who sells a donkey has not sold its 


vessels, i.e., its equipment, with it. Nahum 
the Mede says: He has sold its vessels. Rabbi Yehuda says: 
There are times when the vessels are sold, and there are times 
when they are not sold. How so? If the donkey was before him 
and its vessels were on it, and the buyer said to him: Sell me 
this donkey of yours, its vessels are sold. If the buyer said to 
him: Is the donkey yours;" I wish to purchase it, its vessels are 
not sold. 


G E M ARA Ulla says: The dispute in the mishna is 


referring to the donkey’s sack and the 
saddlebag [disakkaya]™" and the kumni, a term explained later 
in the Gemara. As the first tanna holds: An ordinary donkey is 
used primarily for riding, and therefore these articles, which are 
not used for riding but for carrying burdens, are not included in 
the sale. And Nahum the Mede holds: An ordinary donkey is 
used for carrying burdens," and therefore the items that serve 
this purpose are sold along with the donkey. But with regard to 
the saddle and the saddlecloth, the harness and the saddle 
band, everyone agrees that they are sold, as they are used both 
for riding and for carrying burdens." 


The Gemara raises an objection from a baraita. If a seller says: 
I am selling you a donkey and its vessels, this one has sold 
the saddle, and the saddlecloth, and the harness, and the 
saddle band." But he has not sold the sack, and the saddlebag, 
and the kumni. And when the seller said to the buyer: I am 
selling it and everything that is on it, to you; the donkey and 
all of these items are sold. It can be inferred from here that the 
reason that the buyer acquires the saddle and the saddlecloth 
is that the seller said to him: I am selling you a donkey and 
its vessels. By inference, if the seller did not say this, the buyer 
does not acquire them. 


The Gemara answers: The same is true even if the seller did not 
say to him: I am selling you a donkey and its vessels. In that case 
as well, the saddle and the saddlecloth are sold. And this is 
what the baraita teaches us: That even though the seller said to 
him: I am selling you a donkey and its vessels, the buyer still 
does not acquire the sack and the saddlebag and the kumni. 


The Gemara inquires: What is the meaning of: And the kumni? 
Rav Pappa bar Shmuel said: This is the saddle used by women." 


Is the donkey yours — x171 yian: This statement is understood 
to mean: If it is your donkey, then sell it to me. The statement 
of the buyer indicates that he is interested in buying a don- 
key, not necessarily this specific animal. Therefore, he is like 
one who buys any donkey and he does not acquire its vessels 
(Rashbam). 


The sack [sak] and the saddlebag [disakkaya] — x»pDYN) PY: 
Most early commentaries explain that the word sak refers to 
the sack that is loaded on the donkey itself, while disakkaya 
is a saddlebag (Rashbam). Others contend that sak refers to a 
nosebag and disakkaya to a large sack full of straw carried by 
the donkey (Rabbeinu Gershom Meor HaGola). 


An ordinary donkey is used for carrying burdens — inn onp 
NP nixed: The early commentaries explain that Nahum the 
Mede does not entirely reject the statement of the Rabbis that 
a donkey is generally used for riding. Instead, he holds that 
an ordinary donkey is used both for riding and for carrying 
burdens, and therefore not only is its riding equipment sold 
along with it, so are the vessels used for carrying burdens. 


NOTES 

The harness [kilkeli] and the saddle band [hevek] - opp 
panm: Some commentaries translate kilkeli as a saddle band, 
ie, the girth, the strap with which the saddle is tied to the 
donkey, while hevek is a breast collar, a band around the front 
of the donkey that keeps the harness in place (Rashbam). 
Others maintain that kilkeli means breast collar (Rabbeinu 
Gershom Meor HaGola). The Ra’avad and the Meiri contend 
that hevek is a harness and kilkeli refers to a thin fabric placed 
under the donkey's saddle. Two explanations are cited in the 
Arukh: The first is that kilkeli refers to the strap that goes beneath 
the donkey's tail and hevek is the strap tied under its stomach. 
The second is that these two terms refer to large fabrics made 
from the wool of goats, which are used to cover the donkey 
or its burden. 


Saddle used by women — 131 KMADVa: For reasons of mod- 
esty, women would ride sidesaddle, i.e., with both legs on the 
same side of the animal. Since a woman's saddle does not serve 
for standard riding, it is considered akin to any other equipment 
used for carrying burdens (see Rashbam and Rashba). 
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A dilemma was raised before the Sages: Does this dispute apply 
only to a case where the vessels are on the donkey, but when the 
vessels are not on the donkey, Nahum the Mede concedes to the 
Rabbis" that they are not sold? Or perhaps the dispute applies to 
a case where the vessels are not on the donkey," but when the 
vessels are on the donkey the Rabbis concede to Nahum that the 
vessels are sold. The Gemara suggests: Come and hear a proof 
from the aforementioned baraita: And when the seller said to the 
buyer: I am selling it and everything that is on it, the donkey and 
all of these items are sold. In this case, the vessels are on the 
donkey, and everything is sold. 


Granted, if you say that the dispute applies when the vessels are 
on the donkey, in accordance with whose opinion is this ruling? 
It is the opinion of the Rabbis that although in general one does 
not acquire the vessels, if the seller explicitly says that he is selling 
the donkey and everything on it, the buyer acquires it all. But if 
you say that the dispute applies when the vessels are not on the 
donkey, but when the vessels are on the donkey everyone agrees 
that they are sold, in accordance with whose opinion is this rul- 
ing? Even according to the opinion of the Rabbis there is no need 
to say explicitly that he is selling everything. 


The Gemara answers: Actually, the dispute applies when the 
vessels are not on the donkey, and the baraita is in accordance 
with the opinion of the Rabbis, and the language of the baraita 
should be emended to say: And when he said to him: I am selling 
it and everything that is fit to be on it, i.e., those items usually 
found on a donkey, everything is sold. 


The Gemara suggests another proof: Come and hear a solution 
from the mishna. Rabbi Yehuda says: ‘There are times when the 
vessels are sold, and there are times when they are not sold. 
What, is it not the case that Rabbi Yehuda is referring to that 
which the first tanna said?" If so, the dispute between the Rabbis 
and Nahum the Mede must be referring to a case where the vessels 
are on the donkey, as Rabbi Yehuda addresses the same set of 
circumstances. The Gemara rejects this proof: No, Rabbi Yehuda 


was speaking of a different matter’ and was not necessarily 
addressing the same case discussed in the beginning of the 
mishna. 


Ravina said to Rav Ashi: Come and hear a resolution of the 
dilemma, as it was taught in the previous mishna: If one sold a 
wagon he has not sold the mules that pull the wagon. And Rav 
Tahlifa, from the West, i.e., Eretz Yisrael, taught a baraita before 
Rabbi Abbahu: If one sold a wagon, he has sold the mules along 
with it. And Rabbi Abbahu said to him: But didn’t we learn in 
the mishna that he has not sold the mules? And Rav Tahlifa said 
to him: Should I erase this baraita? And Rabbi Abbahu said to 
him: No, you should explain that your baraita is referring to a 
case where the mules are fastened to the wagon. 


One can learn by inference from Rabbi Abbahu’s statement that 
the mishna is referring to a situation where the mules are not 
fastened to the wagon. And since the first clause, i.e., the previous 
mishna, is referring to a case corresponding to where the vessels 
are not on the donkey, i.e., the mules are not fastened to the wagon, 
the latter clause, the mishna here, must also be referring to a 
situation where the vessels are not on the donkey. 


rom the publisher 


NOTES 


But when the vessels are not on the donkey Nahum the 
Mede concedes to the Rabbis - min voy prv bax 
oat Dm) and: One possibility is that in this case, Nahum 
he Mede agrees with the Rabbis even with regard to the 
saddle and the saddlecloth (Rashbam). The reason is that 
hese items are not found on the donkey, and in all of 
he discussions addressing transactions, only those items 
ound in or on the item being sold are included in a sale 
Ramban; Ramah). Others explain that the saddle and the 
saddlecloth are always sold, as the donkey cannot per- 
orm its function without them. This dispute pertains only 
o the sack, the saddlebag, and the woman's saddle, in 
accordance with the earlier statement of Ulla (Ri Migash; 
Tosafot; Rabbeinu Yona; Rabbeinu Hananel). 


Or perhaps the dispute applies to a case where the 
vessels are not on the donkey - voy jpxva xabt ix 
npma: A third possibility is that Nahum the Mede and 
the Rabbis disagree irrespective of whether the vessels are 
on the donkey. This possibility is noted by the Gemara in 
some manuscripts (Tosafot). 


To that which the first tanna said - xan Wax NAN 
sap: Accordingly, Rabbi Yehuda’s ruling is a sort of com- 
promise between the other two opinions, in that in some 
cases the halakha is in accordance with the opinion of 
the first tanna, while in other cases it follows the opinion 
of Nahum the Mede. According to an alternative version 
of the text, Rabbi Yehuda is commenting on or clarifying 
the statement of Nahum the Mede (Josafot; Rabbeinu 
Gershom Meor HaGola). 


NOTES 


A different matter — wnx xon: The first tanna and 
Nahum the Mede disagree with regard to a case where 
the vessels are not on the donkey, but if the vessels are 
on the donkey everyone agrees that they are sold. Rabbi 
Yehuda subsequently states that even when the vessels 
are on the donkey, they are sold only in certain cases 
(Rashbam). Alternatively, Rabbi Yehuda’s statement is 
entirely independent of the dispute between the Rabbis 
and Nahum the Mede, and therefore it is possible that 
they disagree with regard to any one of several scenarios. 
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NOTES 

Teaches each statement individually — np song son: 
Each case must be analyzed separately, as no fixed formula 
can be applied to these cases. The halakha depends on 
how people are accustomed to using the items in question. 
Certain items are considered subsumed within another 
item when they are placed on it, while other items are not 
considered part of another even in such circumstances 
(Rashbam). 


This donkey of yours — it Jynn: Since the buyer knows 
that the donkey belongs to the seller, and he still says: Sell 
me this donkey of yours, and not: Sell me your donkey, evi- 
dently his intention is to purchase the donkey as it stands, 
with all of its accoutrements. 

Some commentaries maintain that the fact that the 
Gemara explains the opinion of Rabbi Yehuda in such detail 
indicates that the halakha is in accordance with his ruling 
(Rabbeinu Yona; Rashba). Most commentaries do not agree 
with this claim. Some say that the Gemara analyzes Rabbi 
Yehuda’s opinion at length because it is necessary to do so 
in order to understand the mishna, which appears to be 
self-contradictory (Ran). 


HALAKHA 

One who sells a donkey...a cow — AX...710N7 Ns T3127 
TWT: With regard to one who sells a cow or a donkey, if 
he does not specify that he is selling the animal's offspring 
along with it, the offspring is not sold. Even if the seller said 
to the buyer that he is selling a nursing cow, he has not sold 
its calf. But if he said that he is selling a nursing donkey he 
has sold its foal, as one does not sell a donkey for the sake of 
its milk. The halakha is in accordance with the explanation 
of Rav Pappa (Rambam Sefer Kinyan, Hilkhot Mekhira 27:7; 
Shulhan Arukh, Hoshen Mishpat 220:11). 


One who sold a dunghill — m5wtx 312: One who sold a 
dunghill has also sold the manure it contains. Some say 
that if one sold the manure he has not sold the dunghill 
(Rambam Sefer Kinyan, Hilkhot Mekhira 27:10; Shulhan Arukh, 
Hoshen Mishpat 220:16, and in the comment of Rema). 


One who sold a cistern — 43. 1312: One who sold a cistern 
has not sold its water, as the ruling recorded in the mishna 
is that of an individual Sage. According to the Rashbam 
and the Rosh, the water is included in the sale (Rambam 
Sefer Kinyan, Hilkhot Mekhira 27:10; Shulhan Arukh, Hoshen 
Mishpat 220:16, and in the comment of Rema). 


One who sold a beehive — nma 23: One who sold a 
beehive has sold the bees it contains (Rambam Sefer Kin- 
yan, Hilkhot Mekhira 27:10; Shulhan Arukh, Hoshen Mishpat 
220717). 


One who sold a dovecote — 7aiv 7312: One who sold a 
dovecote has sold its doves (Rambam Sefer Kinyan, Hilkhot 
Mekhira 27:10; Shulhan Arukh, Hoshen Mishpat 220:17). 
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The Gemara rejects this proof: On the contrary, say the first 
clause, i.e., the preceding mishna: One who sells a ship sells 
the mast along with it, but he has not sold either the slaves 
or the antikei. And we said: What is the meaning of antikei? 
Rav Pappa said: It means the merchandise that is in the 
ship. But according to your logic, since the first clause, i.e., 
the mishna concerning the ship, is referring to a case where 
the merchandise is on the ship, the latter clause, the mishna 
here, must also be referring to a case where the vessels are 
on the donkey. Rather, the tanna teaches each statement 
individually,’ and the circumstances of one ruling do not prove 
that another ruling is referring to a parallel case. 


The Gemara provides a mnemonic based on the letters of the 
names of the tanna’im who appear here: Zayin, gimmel, mem; 
nun, samekh, nun. Abaye said: Rabbi Eliezer, and Rabban 
Shimon ben Gamliel, and Rabbi Meir, and Rabbi Natan, and 
Sumakhos, and Nahum the Mede all hold that when a person 
sells an item, he sells it and all of its accoutrements. 


Rabbi Eliezer holds this, as we learned in a mishna (67b) that 
Rabbi Eliezer says: One who sells an olive press has sold the 
beam used for pressing the olives, despite the fact that the 
beam can be removed from the press. Rabban Shimon ben 
Gamliel holds this, as we learned in a mishna (68b) that 
Rabban Shimon ben Gamliel says: One who sells a city has 
sold the city’s guardsman. Rabbi Meir holds this, as it is 
taught in a baraita that Rabbi Meir says: If one sold a vineyard, 
he has sold the accoutrements of the vineyard. Rabbi Natan 
and Sumakhos hold this, as they state with regard to the bitzit 
and the dugit, i.e., the light-going boats of the ship, which 
they claim are sold when the ship is sold (73a). Nahum the 
Mede holds this, as is evident from that which we said in 
the mishna here. 


§ The mishna teaches that Rabbi Yehuda says: There are times 
when the vessels are sold, and there are times when they are 
not sold. How so? If the donkey was before him and its vessels 
were on it, and the buyer said to him: Sell me this donkey of 
yours, its vessels are sold. If the buyer said: Is the donkey yours? 
I wish to purchase it, its vessels are not sold. The Gemara asks: 
What is different in a case where the buyer said: Sell me this 
donkey of yours, and what is different in a case where he 
said: Is the donkey yours? 


Rava said that when the buyer says: Sell me this donkey of 
yours," he knows that the donkey belongs to the seller, and 
as for that which he said to him: This, he said that to him due 
to its vessels. By contrast, when the buyer says: Is the donkey 
yours, this indicates that the buyer does not know that the 
donkey belongs to the seller, and this is what he is saying to 
him: Is the donkey yours that you can sell it to me? In this 
case, he is interested only in the donkey and not its vessels. 


MISHNA One who sells a female donkey has 


sold its foal along with it. But one who 
sold a cow" has not sold its young. One who sold a dunghill” 
has sold its manure. One who sold a cistern" has sold its 
water. One who sold a beehive" has sold the bees in it, and 
likewise one who sold a dovecote" has sold the doves. 
GE M A The mishna teaches that if one sells a 
donkey he has sold its foal, but if one 
sells a cow he has not sold its calf. The Gemara asks: What are 
the circumstances? If this is a case where the seller says to the 
buyer that he is selling it and its young, even the cow and its 
young should be sold as well. If this is a case where he does 


not say to him that he is selling it and its young, even the 
donkey should not be sold with its foal. 
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Rav Pappa said: This is referring to a case where the seller said 
to the buyer: I am selling you a nursing donkey, or: I am selling 
you a nursing cow. Granted, with regard to the cow, one could 
say that he needs it for its milk, and the suckling calf would not 
necessarily be included in the sale. But with regard to the donkey, 
for what reason is he saying to him that the donkey is nursing? 
Since he does not need the milk of a donkey, learn from here that 
he is saying to him that he is selling it and its young. The Gemara 
adds tangentially: And why does the mishna call a donkey foal a 
seyah?" It is because it follows after and obeys pleasant talk 
[siha], whereas an old donkey must be led forcibly. 


The Gemara cites a related discussion. Rabbi Shmuel bar Nahman 
says that Rabbi Yohanan says: What is the meaning of that which 
is written: “Therefore they that speak in parables [hamoshlim] 
say: Come to Heshbon! Let the city [ir] of Sihon be built and 
established! For a fire is gone out of Heshbon, a flame from the 
city of Sihon; it has devoured Ar of Moab, the lords of the high 
places of Arnon” (Numbers 21:27-28)? 


The Gemara interprets these verses homiletically. “Hamoshlim”; 

these are the people who rule over [hamoshlim] their evil incli- 
nation. They will say: “Come to Heshbon,’ meaning: Come and 

let us calculate the account of [heshbono] the world, i.e., the 

financial loss incurred by the fulfillment of a mitzva" in contrast 

to its reward, and the reward for committing a transgression, i.e., 
the pleasure and gain received, in contrast to the loss it entails. 


“Let it be built and established” means that if you make this 
calculation, you will be built in this world and you will be 
established in the World-to-Come. The phrase “city [ir] of 
Sihon” means that if a person fashions himself like this young 
donkey [ayir] that follows after pleasant talk [siha]," i.e., if 
one is easily tempted to listen to his inclination, what is written 
after it? “For a fire is gone out of Heshbon...it has devoured,” 
i.e., a fire will go out from those who calculate the effect of 
their deeds in the world, and will consume" those who do not 
calculate and examine their ways but instead do as they please. 


A similar interpretation applies to the continuation of the verse: 
“A flame from the city of Sihon”; this means that a flame will 
come from the city of righteous people, who are called trees 
[sihin]." “It has devoured Ar of Moab’;" this is referring to one 
who follows after his inclination like this young donkey [ayir] 
that follows after pleasant talk. “The lords of the high places 
of Arnon’; this is referring to the arrogant. As the Master says: 
Every person who has arrogance in him will fall into Gehenna. 


The Gemara interprets a subsequent verse: “We have shot at 
them [vanniram], Heshbon is perished, even until Dibon, and we 
have laid waste even until Nophah, which reaches until Medeba’” 
(Numbers 21:30). “Vanniram’”; this indicates that the wicked 
person says: There is no higher [ein ram] power governing the 
world. “Heshbon is perished” means: The account [heshbon] of 
the world has perished, i.e., they claim there is no accountability 
for one’s actions. “Even until Dibon [divon]”; the Holy One, 
Blessed be He, says: Wait until judgment comes [yavo din]. 
“And we have laid waste 


It follows after pleasant talk — 7% AND IM bam: Generally, 
young animals, especially domesticated ones, are neither suspi- 
cious nor afraid of strangers. For this reason, a young donkey 


BACKGROUND 


will come to anyone who calls it, and it is not necessary to pull it 
forcibly. Only after time will it learn to fear strangers and disobey 
their commands and calls. 


NOTES 


And why does the mishna call a donkey foal a seyah - 
md mb NAN: The mishna could simply have referred 
to the creature as the donkey's young, as it did in the 
case of the cow. By using this term, the mishna must 
be intending to teach another matter parenthetically 
(Tosefot Yom Tov). According to another version of the 
text, the Gemara is asking why the mishna refers to the 
foal as a seyah rather than an ayir, which is the term used 
in several places in the Bible. 


The loss incurred by the fulfillment of a mitzva, etc. - 
"31 MY12 TAT: If one incurs a financial loss due to the 
fulfillment of a mitzva, he should take into account the 
reward that he will receive in the World-to-Come, which 
is infinitely greater. Similarly, if one derives benefit from 
committing a transgression, that gain should be weighed 
against the punishment he is due to receive in the future 
(Rashbam; Meiri). 


That follows after pleasant talk, etc. — AMD 7M paw 
^3 7%): Foals, like other young animals, will come to 
anyone who calls them with a soft tong; it is not necessary 
to lead them forcibly. According to the standard version 
of the text, this is mentioned disparagingly, in allusion to 
one who gives in to any temptation. Several early com- 
mentaries have a different version of the text, in which 
the example of a donkey that follows pleasant talk serves 
as an example of praiseworthy behavior, similar to one 
who does not need to be forced to perform good deeds 
(see Meiri and Ra’avad). 


A fire will go out from those who calculate, and will 
consume, etc. — n3528) pagna wy sxn: This is simi- 
lar to the Gemara'’s statement on 75a that in the World- 
to-Come everyone will be burned by his embarrassment 
at not having attained the level of others around him 
(Rashbam). The commentaries add, based on the Gemara 
on Hagiga 15a, that all people have a share both in the 
Garden of Eden and in Gehenna; and the righteous 
receive the share of the wicked in the Garden of Eden, 
while the wicked receive the share of the righteous in 
Gehenna (Maharsha). 


Righteous people, who are called trees — Kx I7IV mpy 
pmw: In many verses in the Bible the righteous are com- 
pared to trees, e.g, “The righteous shall flourish like the 
palm tree; he shall grow like a cedar in Lebanon” (Psalms 
92:13). 


Ar of Moab — aria W: According to this homiletic inter- 
pretation, the word “Ar” is similar to ir, and this phrase is 
understood in the same manner as “the city [ir] of Sihon” 
mentioned earlier in the verse. The commentaries add 
that the mention of Moab [Moav] alludes to the man- 
ner in which they follow their inclination, like [kemo] a 
son who listens to and follows his father [av] (Rabbeinu 
Gershom Meor HaGola). 
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Perek V 
Daf79 Amuda 


HALAKHA 


Any item that is fit to be sacrificed on the altar, 
etc. — 3) mana ert dp: With regard to one 
who consecrates items for Temple maintenance, 
whether items such as stones or beams that are 
suitable only to be used in the maintenance of 
the Temple structure, or animals such as lambs 
or doves that can also be brought as offerings, if 
one derives benefit from the items, he is liable for 
misusing consecrated property. One is also liable 
for misusing consecrated property if one derived 
benefit from items consecrated for the altar which 
are suitable only for Temple maintenance, or if one 
misused items consecrated for the altar or Temple 
maintenance that are not suited for either, e.g., a 
dunghill filled with manure. In all of these cases, 
one may not derive benefit from the consecrated 
property until he redeems it, if the property can 
be redeemed (Rambam Sefer Avoda, Hilkhot Me‘ila 
5:1). 


BACKGROUND 


Misuse of consecrated property — abn: The 
halakhot of misuse of consecrated property are 
stated in the Torah (Leviticus 5:14-16) and dis- 
cussed in greater detail in tractate Me’ila. The basic 
principle is that anyone who derives benefit from 
consecrated property unwittingly, i.e., without the 
nowledge that it was consecrated property, vio- 
ates this prohibition. One who does so is obligated 
o bring an offering as well as pay to the Temple 
he value of the object from which he benefited. In 
addition, he must pay an additional one-fifth of the 
value as a fine. After an individual uses such an item 
it loses its consecrated status, which is transferred 
o the money that he pays to the Temple. 

The Torah does not discuss the halakhot of 
one who derives benefit intentionally. Therefore, 
his person cannot atone for deriving benefit by 
sacrificing an offering or by paying the additional 
one-fifth of the value as a fine. 
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NOTES 


even until Nophah,’ meaning until the fire comes that does not 
require fanning [nippuah|]," i.e., the fire of Gehenna, which will 
consume them. “Until Medeba [Medeva]”; this means until their 
souls are pained [tadiv]. And some say an alternative explanation: 
It means until God does" what He wishes [mai deva’ei] with them 
and punishes them as they deserve. 


Rav Yehuda says that Rav says: With regard to anyone who separates 
himself from matters of Torah, a fire consumes him, as it is stated: 
“And I will set My face against them; out of the fire they come forth, 
and the fire shall devour them” (Ezekiel 15:7). The Torah is likened 
to fire in the verse: “Is not My word like fire?” (Jeremiah 23:29). The 
verse in Ezekiel teaches: “Out of the fire they come forth,” referring 
to those who separate themselves from the fire of Torah; “and the fire 

shall devour them,’ i.e., they are consumed by the fire of Gehenna. 


When Rav Dimi came from Eretz Yisrael to Babylonia, he said that 

Rabbi Yonatan says: Anyone who separates himself from the mat- 
ters of Torah falls into Gehenna. As it is stated: “The man who 

strays out of the way of understanding shall rest in the congrega- 
tion of the spirits” (Proverbs 21:16). “The way of understanding” is 

the way of the Torah. And one who departs from the Torah arrives 

in the place of the spirits, which is nothing other than Gehenna, as 

it is stated: “But he does not know that the spirits are there; that 

those whom she has called are in the depths of the netherworld” 
(Proverbs 9:18). 


§ The mishna teaches: One who sold a dunghill has sold its manure, 
and one who sold a cistern has sold its water. We learned in a mishna 
elsewhere (Me’ila 12b): With regard to any item that is fit to be sacri- 
ficed on the altar’ but is not fit for Temple maintenance, or is fit 
for Temple maintenance but not for the altar," or items that are fit 
neither for the altar nor for Temple maintenance’ in their current 
state and are slated to be sold with the profit used for the Temple, in 
all these cases if one consecrates these items and then derives benefit 
from them or their contents for a non-sacred purpose, he thereby is 
liable for misuse of consecrated property? and is obligated to bring 
an offering as atonement. 


Howso? One who consecrated a cistern filled with water, dunghills 
filled with manure, a dovecote filled with doves, a field filled with 
plants, ora tree bearing fruit, and subsequently derived benefit from 
them or their contents is liable for misuse of consecrated property." 


That does not require fanning — ma% ADY AVR: As indi- 
cated by a verse cited by the Rashbam: “A fire not blown by 
man shall consume him” (Job 20:26), it is evident that this is 
not a physical fire but an eternal fire, the fire of Gehenna (see 
Rabbeinu Gershom Meor HaGola). 


Until He does, etc. — "131 ay TY: According to the Rashbam, 
his means until God does that which He wishes to do in the 
World-to-Come, where He will punish the wicked for their 
actions. This is in contrast to the success He allows them in 
his world, so that they will receive in this world any reward 
due them from their few good deeds. Another explanation is 
hat God designed this world in a manner that allows people 
o act freely, so that not everything occurs according to His 
wishes, as it were, since people are able to perform evil. But in 
he World-to-Come, He does as He wishes. 

Alternatively, the phrase: Does what [He] wishes, is referring 
o the fire doing as it wishes, i.e., until the fire acts naturally 
and entirely consumes the wicked (Rabbeinu Gershom Meor 
HaGola). 
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Any item that is fit to be sacrificed on the altar, etc. - axa 
asi nana: This is referring to unblemished animals, which 1 may 
be used as offerings. As it is prohibited to consecrate them for 
Temple maintenance ab initio (Rashbam), there is no fourth 
category of items that are fit for both Temple maintenance and 
for the altar (Ri Migash). 


For Temple maintenance but not for the altar - mat pi 
nanah xy: This is referring to items such as gold or precious 
stones, which can be used for Temple maintenance, i.e., for 
the vessels and the construction of the building, but are not 
fit for an offering. 


Neither for the altar nor for Temple maintenance — nanah x 
mat pi xd): This refers to items that cannot be used as an 
offering or for Temple maintenance, e.g., various foods and 
herbs. They are consecrated in order to be sold, with their profits 
used to purchase offerings or items for Temple maintenance 
(Rashbam). According to this interpretation, the mishna is refer- 
ring to three types of consecrated property: Items consecrated 
for the altar, items consecrated for Temple maintenance, and 
items consecrated for their monetary value. 


Other commentaries maintain that the mishna is speaking 
of only two types of consecrated property: Items that are fit to 
be used as offerings, and those that cannot serve as offerings 
and are slated to be sold, with the profits used for Temple main- 
tenance. This second category includes two subcategories: The 
first comprises standard items that are to be sold, whose profits 
are then used for Temple maintenance. The second includes 
items, such as manure, which, due to their repugnance, may not 
even be brought to the Temple in order to be sold. This latter 
category is termed by the mishna: Items that are fit neither for 
the altar nor for Temple maintenance. Although it is forbidden 
to consecrate these items, if one does so, the consecration takes 
effect (Ri Migash). 


He is liable for misuse of consecrated property — 714 povin: 
According to some commentaries, one misuses a consecrated 
cistern by storing his personal belongings in it (Rashbam). Most 
early commentaries maintain that one cannot misuse property 
that is attached to the ground. In the case of the cistern, one 
can misuse it by taking one of its stones and employing it for 
his personal needs, after it has been detached (Rabbeinu Tam, 
Sefer HaYashar, Tosafot; Ramban). 
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But with regard to one who consecrated a cistern and it was later 
filled with water," a dunghill and it was later filled with manure, 
a dovecote and it later was filled with doves, a tree and it later 
bore fruit, or a field and it was later filled with plants, ifhe derives 
benefit from them he is liable for misuse of consecrated property 
but he is not liable for misuse of consecrated property by deriving 
benefit from its contents." This is the statement of Rabbi Yehuda. 
Rabbi Yosei says: With regard to one who consecrated a field or 
a tree, he is liable for misuse of consecrated property if he derives 
benefit from them or that which grows from them, because they 
are growths of consecrated property." 


It is taught in a baraita that Rabbi Yehuda HaNasi said: The state- 
ment of Rabbi Yehuda appears to be correct in the cases of a cis- 
tern and a dovecote, i.e., if one consecrated an empty cistern or 
dovecote, the water or doves that later fill it do not become conse- 
crated. And the statement of Rabbi Yosei appears to be correct in 
the cases of a field and a tree. The Gemara asks: What is the mean- 
ing of this statement of Rabbi Yehuda HaNasi? Granted, when he 
says that the statement of Rabbi Yehuda appears to be correct 
in the cases of a cistern and a dovecote, by inference this means 
that Rabbi Yehuda disagrees with Rabbi Yosei in the cases of 
a field and a tree, and Rabbi Yehuda does explicitly disagree in 
those cases. 


But when Rabbi Yehuda HaNasi says that the statement of Rabbi 
Yosei appears to be correct in the cases of a field and a tree, this 
indicates by inference that Rabbi Yosei disagrees with Rabbi 
Yehuda in the cases of a cistern and a dovecote. But Rabbi Yosei 
stated his opinion solely in the cases of a field and a tree, as only 
plants and fruit grow directly from consecrated property, and this 
reasoning is not relevant in the case of a cistern or dovecote. 


And if you would say that Rabbi Yosei stated his opinion in accor- 
dance with the statement of Rabbi Yehuda," whereas he himself 
holds that even the items found in a dovecote or a cistern are con- 
secrated, this is difficult: But isn’t it taught in a baraita that Rabbi 
Yosei said: I do not see the statement of Rabbi Yehuda as correct 
in the cases of a field and a tree, because the plants and the fruit 
are the growths of consecrated property? Infer from here that it is 
in the cases ofa field and a tree that Rabbi Yosei does not see and 
accept the opinion of Rabbi Yehuda. But in the cases of a cistern 
and a dovecote, he does see and accept his opinion. 


NOTES 


He is not liable for misuse of consecrated property by deriv- 
ing benefit from its contents - inaw maa povin px: Even 
though an ownerless item found on one’s property is acquired 
by the property owner, this is not true with regard to land owned 
by the Temple treasury. Therefore, the contents that entered the 
cistern or dovecote after those items were consecrated do not 
belong to the Temple treasury (Rashbam; see also Tosafot and 
Rabbeinu Yona). Alternatively, even if the Temple treasury does 
acquire ownerless property found in its domain, one who makes 
use of it is liable for misuse of consecrated property only if it is 
explicitly consecrated (see Ritva; Ran; Ketzot HaHoshen). 


Because they are growths of consecrated property — »35/ 
wip tama mW: Rabbi Yehuda holds that one is not liable for 
misuse here, as the consecrated land merely causes the produce 


to grow, but this does not result in its consecration (Rashbam). 
Alternatively, one is liable for misuse only in the case of property 
that has been explicitly consecrated. Rabbi Yosei maintains that 
as the tree and land would be expected to bring forth produce, 
at the time of the consecration the owner must have had this 
produce in mind and included it in his statement (Ritva). 


In accordance with the statement of Rabbi Yehuda — wath 
mm aT: The suggestion is that Rabbi Yosei actually holds ‘that 
any item that grows from or is found in consecrated property is 
acquired by the consecrated property. If so, he is claiming that 
even Rabbi Yehuda should at least concede that the produce of 
a consecrated field or tree should be consecrated, as it grows 
directly from consecrated property. 


HALAKHA 


A cistern and it was later filled with water, etc. - 113 
^D O10 xbon 72 Wr: If one consecrated a field that 
later produced plants, or a tree that subsequently bore 
fruit, both the tree or field and its produce are subject 
to the halakhot of misuse of consecrated property. But if 
one consecrated a cistern that was later filled with water, 
a dunghill that subsequently was filled with manure, or a 
dovecote that was later filled with doves, only the property 
that was originally consecrated is subject to the halakhot 
of misuse of consecrated property, not the items that later 
fill it. The halakha is in accordance with the opinion of 
Rabbi Yosei (Rambam Sefer Avoda, Hilkhot Me'ila 5:6, and 
Kesef Mishne and Mahari Kurkus there). 
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NOTES 
And Rabbi Elazar, son of Rabbi Shimon, reverses - a1) 


ona iyaw na whe: According to some commentaries, 


his statement is part of the baraita. Rabbi Elazar, son of 
Rabbi Shimon, reverses his opinion, as he stated earlier that 
if one consecrated property when it was empty and it was 
ater filled, he is liable for misuse of consecrated property if 
he derives benefit from its contents. Therefore, it stands to 
reason that Rabbi Elazar should certainly rule in this manner 
with regard to one who consecrates property when it is 
ull. The baraita therefore stresses that in fact Rabbi Elazar 
reverses his opinion, as he maintains that in this case one 
is not liable for misuse (Rashbam). 

Alternatively, the baraita is saying that Rabbi Elazar 
maintains an opinion that is totally the opposite of that 
of the first tanna, both in the case where the property 
is empty and in the case where it is full (Rabbeinu Yona). 
Rabbeinu Yona further suggests that it is possible that the 


statement: And Rabbi Elazar, son of Rabbi Shimon, reverses, 


is issued by the Gemara, and it is an abridged version of his 
lengthier statement of reversal that actually appears in the 
baraita (but see Rashba). 
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The Gemara answers that this is what Rabbi Yehuda HaNasi is 
saying: The statement of Rabbi Yehuda appears to Rabbi Yosei 
to be correct in the cases of a cistern and a dovecote. In other 
words, Rabbi Yehuda HaNasi is saying that even Rabbi Yosei 
disagrees with Rabbi Yehuda only in the cases ofa field anda tree. 
But in the cases of a cistern and a dovecote, he concedes to him 
that the prohibition against misuse of consecrated property does 
not apply to items that were added afterward and were not present 
at the time of the consecration. 


The Sages taught: In the case of cisterns, with regard to one who 
consecrated them when they were empty and they were later 
filled, if one derives benefit from them he is liable for misuse of 
consecrated property, but he is not liable for misuse of consecrated 
property if he derives benefit from their contents. This ruling 
will be clarified below. Rabbi Elazar, son of Rabbi Shimon, says: 
One is liable for misuse of consecrated property even by deriving 
benefit from their contents. 


Rabba says: This dispute in the baraita applies only in the cases 
of a field and a tree, as the first tanna holds in accordance with 
the opinion of Rabbi Yehuda, and Rabbi Elazar, son of Rabbi 
Shimon, holds in accordance with the opinion of Rabbi Yosei. 
But in the cases of a cistern and a dovecote, everyone agrees 
that if one derives benefit from them he is liable for misuse of 
consecrated property but he is not liable for misuse of consecrated 
property if he derives benefit from their contents. 


Abaye said to him: But consider that which is taught in the con- 
tinuation of the baraita: If one consecrated them when they were 
full and then derives benefit from them or from their contents, he 
is liable for misuse of consecrated property. And Rabbi Elazar, son 
of Rabbi Shimon, reverses" his previous ruling in this case and 
holds that if the items were consecrated when full their contents 
are not subject to the prohibition against misuse of consecrated 


property. 


And if their dispute is referring to a field and a tree, why does 
Rabbi Elazar, son of Rabbi Shimon, reverse his opinion?" Rather, 
Rabba’s statement must be adjusted, and this is what Rabba said: 
This dispute between the first tanna and Rabbi Elazar, son of Rabbi 
Shimon, applies only in the cases of a cistern and a dovecote. But 
in the cases of a field and a tree, everyone agrees that one is liable 
for misuse of consecrated property if one derives benefit from 
them or their contents. 


The Gemara asks: And in the cases of a cistern and a dovecote, 
where the cistern and the dovecote are empty, with regard to what 
matter do they disagree? And similarly, where the cistern and the 
dovecote are full, with regard to what do they disagree? The 
Gemara answers: In the cases of a cistern and a dovecote that are 
empty, they disagree with regard to the matter that is the subject 
of the dispute between Rabbi Meir and the Rabbis. 


Why does he reverse his opinion — yonn IKAN: If fruit that 
was produced after the tree's consecration is subject to the 
halakhot of misuse of consecrated property, certainly the fruit 
that was present when the tree was consecrated is subject to 
these halakhot (Rashbam). Other commentaries add that in the 
analogous case of a sale to an ordinary person, as opposed to 


NOTES 


the Temple treasury, everyone agrees that one who sells a tree 
or a field has sold its produce, and there is no reason that Rabbi 
Elazar would disagree in the case of consecration (Tosafot). By 
contrast, if they disagree with regard to a cistern and a dovecote, 
there is a way of explaining the different rulings, as the Gemara 
proceeds to explain. 
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The first tanna and Rabbi Elazar, son of Rabbi Shimon, disagree 
because the first tanna holds in accordance with the opinion of 
the Rabbis, who say: A person cannot transfer ownership of an 
object that has not yet come into the world," i.e., that one does 
not currently own. Therefore, one cannot consecrate water or 
doves that will enter the cistern or dovecote only in the future. And 
Rabbi Elazar, son of Rabbi Shimon, holds in accordance with 
the opinion of Rabbi Meir, who says: A person can transfer 
ownership of an object that has not yet come into the world.’ 


The Gemara raises a difficulty with regard to this answer: You can 

say that you heard Rabbi Meir express this opinion in a case such 

as the fruit of palm trees, which are likely to come into existence, 
as the trees naturally produce fruit. But with regard to these doves 

and water, who can say that they will come? Rava said: You can 

find cases where one consecrates water or doves that are likely to 

arrive, e.g., in the case of water that comes by way of his court- 
yard into the cistern’ when it rains, so that he does not need to 

fill the cistern. And similarly with regard to doves that come by 
way of his other, full dovecote" into this empty dovecote. 


The Gemara asks: And in cases where the cistern and the dovecote 
are full, with regard to what matter do they disagree? Rava 
said: This dispute concerns a case where he consecrated a 
cistern without specification. And Rabbi Elazar, son of Rabbi 
Shimon, holds in accordance with the opinion of his father, who 
says: One infers the halakha of consecration to the Most High 
from the halakha of transactions between one ordinary person 
[hedyot]' and another. 


The Gemara elaborates: Just as the halakha with regard to trans- 
actions between one ordinary person and another is that one can 
say: I sold you the cistern but I did not sell you the water it 
contains, so too, the halakha in the case of consecration to the 
Most High is that one can say: I consecrated the cistern but I 
did not consecrate the water within it. And the first tanna holds 
that one does not infer the halakha of consecration to the Most 
High from the halakha of transactions between one ordinary 
person and another. Rather, one who consecrates property does 
so generously, i.e., the most expansive meaning is assumed for 
his vow of consecration, and therefore even if he did not say so 
explicitly, he consecrated the water together with the cistern. 


The Gemara asks: And does the halakha concerning a transaction 
with an ordinary person say that one does not sell the water along 
with the cistern? But didn’t we learn in the mishna (78b) that one 
who sold a cistern has sold its water? Rava said: The ruling in the 
mishna is an individual opinion, as it is taught in a baraita: One 
who sold a cistern" has not sold its water. Rabbi Natan says: One 
who sold a cistern has sold its water. 


NOTES 


A person can transfer ownership of an object that has not 
yet come into the world - obiyh xa xbw 337 mapa DIX: 
According to some commentaries, Rabbi Elazar, son of Rabbi 
Shimon, maintains that one who consecrates a cistern also 
consecrates the water that will eventually come into the cis- 
tern (Rashbam). The Ramban, Rabbeinu Yona, and other early 
commentaries disagree with this claim. Rabbeinu Yona explains 
that for the water to be consecrated it is necessary that one 
specify this explicitly. According to this opinion, the sanctity 
of the water does not result from it being found inside conse- 
crated property but from an explicit consecration. The question 
is whether one agrees with Rabbi Meir that it is at all possible 
to consecrate items such as these, which have not yet come 
into the world. 


By way of his courtyard into the cistern - nib syn Jt: An 
example of this is a case where the courtyard is on a slant and 
the cistern is situated at the courtyard’s lowest point, so that the 
water would naturally flow into it (Rashbam). An alternative way 
to understand the text is that an aqueduct passes through the 
courtyard to the cistern (Rabbeinu Gershom Meor HaGola). 


By way of his dovecote — i321W 777: Since he has another 
dovecote nearby that is full of doves while this dovecote is 
empty, the doves will certainly settle in the empty dovecote. 
This is referring to a case where the same individual owns both 
dovecotes. If the full dovecote belongs to someone else, he 
should prevent his neighbor's doves from entering his dovecote 
(Rashbam, citing Rashi). 


HALAKHA 


An object that has not yet come into the world — 134 
diy) xa Kow: One cannot transfer ownership of an object 
that has not yet come into the world. This is the case with 
regard to a sale and a gift, including a gift given by a person 
on his deathbed. Consequently, if one sold or gave away 
produce or an animal that has not yet come into being, 
the recipient acquires nothing, and the owner can renege 
on the sale or gift even after the produce has grown or the 
animal has been born. The halakha is in accordance with the 
opinion of the Rabbis, not the opinion of Rabbi Meir. If the 
recipient seized the produce before the owner retracted, the 
court does not remove it from his possession (Rambam Sefer 
Kinyan, Hilkhot Mekhira 22:1-2, 23:1; Shulhan Arukh, Hoshen 
Mishpat 209:4, and Shakh there). 


One who sold a cistern - 112 1312: One who sold a cistern 
has not sold its water. The halakha is in accordance with the 
statement of Rava, who says that the ruling of the mishna 
is an individual opinion. According to other commentaries 
(Tur, citing Rashbam and Rosh), the water is sold (Rambam 
Sefer Kinyan, Hilkhot Mekhira 27:10; Shulhan Arukh, Hoshen 
Mishpat 220:6). 


LANGUAGE 
Ordinary person [hedyot] — pit: From the Greek iSwotng, 
idiotés, meaning an ordinary person who holds no special 
position. In the Talmud this is often joined with another 
word to distinguish between an ordinary individual and one 
who a functionary, as in the phrase: Common priest [kohen 
hedyot], in contrast to the High Priest. 
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LANGUAGE 
Leave [mafriah] - m93: In other words, the buyer allows 
the pair of doves of the first brood to fly [/ifroah] away, as 
he does not take them. Since doves usually return to their 
homes, they will fly back to the dovecote and remain in 
the possession of the seller. 
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MI S HNA One who buys the produce of a dovecote" 


from another," i.e., the doves that will hatch 


over the course of the year in a dovecote, must leave [mafriah]" the 
first pair of doves from the brood™ for the seller. If one buys the 
produce of a beehive," i.e., all the bees produced from a beehive 
over the course of the year, the buyer takes three swarms" and 


then the seller renders the bees impotent, so that they will stop 
producing offspring and instead produce only honey. One who 
buys honeycombs" must leave two combs.’ If one buys olive trees 
for felling," he must leave two shoots" for the seller. 


One who buys the produce of a dovecote - Jaiw niva npin: 
This mishna addresses situations in which the seller retains for 
himself the principal and sells only that which is produced by 
he principal. In this case, he sells the doves that will hatch in 
he dovecote but retains the doves that are currently there. 


Must leave the first pair of doves from the brood - 791a m~an 
mwr: The reason is that the buyer did not acquire any rights 
o the doves that were already present. If they are deprived of all 
heir young, the doves that were present will fly away and leave 
he dovecote empty. 


One who buys the produce of a dovecote from another — npiba 
wanna Jaiw niva: If one buys the chicks that will be hatched in 
a dovecote, he acquires the baby doves, because it is as though 
the seller said to him: | am selling you this dovecote for its chicks. 
This is the case even if the seller does not say this explicitly (Kesef 
Mishne), although some maintain that he must actually say so 
(Ra’avad). The buyer may not take all of the young doves but 
must leave some behind. If at the time of the sale there were a 
pair of doves and two of their brood in the dovecote, the buyer 
cannot take their brood, and he must also leave behind a pair of 
doves that will be born from the first brood. All other doves that 
are born belong to the buyer. 

Others say that the buyer must always leave behind the first 
two pairs born to each and every dove (Tosafot; see Sma). The 
halakha is in accordance with the opinion of Rav Kahana. This 
ruling follows the version of the text of the Rif, which states: 
This is referring to the pair left for the first pair of the brood itself, 
whereas that is referring to the pair left for the mother (Rambam 
Sefer Kinyan, Hilkhot Mekhira 23:9, 1-12; Shulhan Arukh, Hoshen 
Mishpat 213:1, 22018, and Sma there). 


First brood — miw 7973: House doves, and even domesti- 
cated wild doves, lay and hatch eggs throughout most of the 
year. They lay one pair of eggs at a time. Approximately half the 
time this pair is composed of a male and a female. It is possible 
that the custom of leaving at least the first pair of the brood was 
intended as a way of examining the quality of the offspring of 
this pair of doves, to see whether it was preferable to slaughter 
them or raise them. 


Swarms - mon: Generally, in the summer, when a beehive 
is full of honey, one or more swarms of bees will leave. These 
swarms are comprised of thousands of bees, led by a queen 
bee. They will establish a colony in a new beehive, if it has been 
prepared for them by the scout bees. 

The number of swarms that leave a hive depends on many 
factors. Some have to do with the type of bee, others concern 
the amount of honey in the hive, while yet others are unknown. 
Every time bees swarm, there are fewer bees left in the hive. It 


NOTES 


HALAKHA 


BACKGROUND 


Takes three swarms — pon mwhw pis: If he were to take all o 
the swarms, the owner of the beehive would have no bees left 
and would be unable to raise bees in the future. Some commen- 
taries explain that the first three swarms are the choicest, while 
the ones that follow are smaller and of lower quality (Rashbam). 
Others add that for this reason even the owner of the beehive 
would not remove more than three swarms a year. Consequently, 
by giving three swarms to the purchaser, he has in fact given al 
of that year’s produce of the beehive (Rabbeinu Yona). 


Two shoots — niais MW: The buyer is entitled only to the trunk 
of the tree. Since the seller wants the tree to continue growing, 
the buyer must leave a sufficient amount to ensure its future 
growth. 


of a beehive, the buyer acquires part of the produce. It is as 
though the seller said to him: | am selling you a beehive for 
its produce, even if he did not say so explicitly (Kesef Mishne), 
although some maintain that he must actually say so (Ra’avad). 
The buyer takes the first three swarms of bees born after the sale. 
From that point onward, for every swarm that he takes he must 
leave a swarm for the seller, so as to not destroy the beehive, as 
stated in the baraita (Rambam Sefer Kinyan, Hilkhot Mekhira 23:9, 
13; Shulhan Arukh, Hoshen Mishpat 213:1, 220:18). 


Honeycombs - wat midm: If one buys honeycombs he must 
leave behind two combs for the seller, so that the bees will 
not leave and ruin the beehive (Rambam Sefer Kinyan, Hilkhot 
Mekhira 23:14). 


Olive trees for felling - vind on: If one buys olive trees for 
felling he may not cut down the entire tree. Instead, he leaves 
near the ground two gerofiyyot so that the tree can grow again. 
Some explain that geroflyyot is a measure equal to the size of two 
fists (Kesef Mishne) or handbreadths (Rambam's Commentary 
on the Mishna). Others (Rashbam; Tur) maintain that it means 
branches (Rambam Sefer Kinyan, Hilkhot Mekhira 23:15; Shulhan 
Arukh, Hoshen Mishpat 216:14). 


is possible that after many swarms, there would not remain 
enough bees in the hive to maintain it, certainly not at its previ- 
ous size and production rate. For this reason, there are a set 
number of swarms that are allowed to leave the hive, after which 
the owner of the hive will take measures to curtail the desire of 
the bees to swarm. The Rashbam’s comments on this mishna 
describe the practice of his day in different places with regard 
to the number of swarms and their qualities. 


Combs - nibn: During the winter bees almost never leave their 
hive, because the amount of flowers and nectar available is 
minuscule. Although the bees stay in a sort of hibernation, they 
still require some food over the course of the winter, and it is 
therefore necessary to keep some stock of honey in the hive, so 
that it will continue to exist the next year. The two honeycombs 
left behind are the minimum required for the beehive for the 
coming year. Therefore, those honeycombs are not removed 
unless one intends to destroy the hive. 
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G E M ARA The mishna teaches that one who buys the 


brood of a dovecote must leave the first 
pair of the brood for the seller. The Gemara asks: But isn’t it taught 
in a baraita that one must leave the first and the second pairs of a 
brood for the seller? Rav Kahana said: This is not difficult. This 
statement in the mishna is referring to the pair left for the first pair 
of the brood itself, i.e., an extra pair of doves must be left behind 
to ensure that the first brood will not fly away. That statement of 
the baraita is referring to a pair left for the mother" of the pair 
discussed in the mishna. In other words, the baraita is saying that 
one must leave a pair of doves for the mother, and later a second 
pair from the brood of her children, which is the pair mentioned 
by the mishna. 


The Gemara asks: What is different about the mother that there 
is no concern that she will escape from the dovecote? If the reason 
is that she is attached to her daughter and the mate" which one 
leaves for her, this should also be true with regard to the daughter, 
i.e., she too will become attached to her mother and the mate 
which one leaves for her. Why, then, is it necessary to leave behind 
a pair of the daughter’s own brood to ensure that the daughter 
will not leave? The Gemara answers: A mother is attached to her 
daughter, whereas a daughter is not attached to her mother. 
Therefore, in order for the daughter to remain in the dovecote it 
is necessary to leave the daughter's brood with her. 


§ The mishna teaches that one who buys the produce of a beehive 
takes three swarms and then the seller renders the bees impotent 
[mesares]. The Gemara asks: By what means does he render 
them impotent? Rav Yehuda said that Shmuel said: He renders 
them impotent by feeding them mustard. They say in the West, 
Eretz Yisrael, in the name of Rabbi Yosei bar Hanina: It is not 
the mustard itself that renders them impotent.” Rather, since 
their mouths sting from the bitterness of the mustard, they return 
and eat their own honey. Due to their excessive eating of honey, 
they cease to form new swarms and instead produce honey for 
the seller. 


Rabbi Yohanan says: This is not the meaning of mesares. Rather, 
the mishna should be understood as follows: One takes three 
swarms by skipping [beseirus]" every other swarm, so that the 
buyer receives the first, third, and fifth swarms, while the others 
remain with the seller. It is taught in a baraita: The buyer takes 
the first three swarms one after the other, and from this point 
forward he takes one and leaves one. 


§ The mishna teaches that one who buys honeycombs must leave 
two combs and one who buys olive trees for felling must leave two 
shoots. Rav Kahana says: As long as honey remains in the beehive 
it never leaves its status as food, i.e., it is always considered fit for 
human consumption. The Gemara notes: Apparently, Rav Kahana 
holds that honey does not require that one have intention" to eat 
it for it to be susceptible to ritual impurity. 


The Gemara raises an objection from a baraita: Honey in a bee- 
hive is not considered to have the status of either food or liquid’ 
with regard to ritual impurity. Abaye said: This halakha, that honey 
is considered neither food nor liquid, is necessary only with regard 
to those two combs mentioned in the mishna, which are desig- 
nated for the sustenance of the bees and are not for human con- 
sumption. Rava said: The baraita is in accordance with the opinion 
of Rabbi Eliezer. 


It is not the mustard that renders them impotent -577 x 
ppn: The best way to stop bees from swarming, i.e., from split- 
ting and forming new colonies, is to prevent them from raising 
new queen bees, since a queen will not leave the nest without 


BACKGROUND 


bees to consume large amounts of their own honey. When the 
amount of available honey in the hive decreases drastically, the 
bees will try to fill the cells with honey, instead of forming cells 
for new queen bees. 


a successor. The method described here is to try to cause the 


NOTES 


This is referring to the pair left for the first pair itself, 
that is referring to a pair left for the mother — x7 Ab xI 
mars: According to the Rashba, the baraita complements 
the mishna, as it explains that not only does the buyer leave 
behind a pair to ensure that the doves do not fly away, he 
also leaves behind a pair that is hatched from the young 
brood, so that they too will not fly away. Others say that it is 
not sufficient to do this for only two generations. Instead, for 
each pair that is left behind another pair of their young must 
be left as well. This is to ensure that the parent dove will not 
fly away, as this would ultimately cause a chain reaction and 
all the doves would leave the dovecote. In other words, for 
each generation of doves one takes, he must leave a pair, 
as well as one from the subsequent generation (Rabbeinu 
Tam, Sefer HaYashar; Tosafot; Ramban). 

Other commentaries explain that the mishna and baraita 
are both referring to the same situation, in which two pairs 
of doves, a pair of parents and their young, are left in the 
dovecote. Each pair requires an additional two pairs of doves 
o ensure that they will not fly away (Rabbeinu Gershom 

eor HaGola; Ri Migash; Rambam; Ramah). The parent pair 
require the pair of their young and an additional pair, while 
heir young require another two pairs of doves because, as 
he Gemara explains, parents do not serve as companions 
or their young (see Ran). The early commentaries explain 
hat this interpretation is based on an alternative version 
of the text, which reads: This refers to the pair left for the 
daughter whereas that refers to the pair left for the mother. 
The early commentaries also record a different explanation, 
citing Rabbeinu Hananel. 


Her daughter and the mate [zuga] - KWN KIIIN: Some 
commentaries explain that zuga is a reference to a mate 
[zug] (Rashbam; Rabbeinu Hananel). Others maintain that 
it means another pair [zug] of doves (Rif; see Ran). 


Three swarms by skipping [beseirus] - DYvDa pom, mw: 


The commentaries explain 

are the choicest, they are divi 
and the same applies to the 
(Rashbam). Others claim tha 
second swarm, as he has so 


hat as the first three swarms 
ded between seller and buyer, 
other, less preferable swarms 
the seller does not take every 
d all the produce of the hive. 


Instead, after every swarm, he renders the next swarm 
impotent, so that they will fill the hive with honey (Ra‘avad; 
see Meiri). 


Does not require intention — awn ya xb: Some sub- 
stances are considered food only after one intends to eat 
them; beforehand, they are categorized as a raw material 
that is not susceptible to ritual impurity. Rav Kahana is say- 
ing that honey is considered a food and is susceptible to 
ritual impurity whether or not one intends to eat it. 


Is not considered either food or liquid - xb) bain x 
pwn: Only food and drink intended to be used by people 
are susceptible to ritual impurity, whereas these honey- 
combs are designated for bees (Ramah). 
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NOTES 

It is considered like land — ypYp3 KT Y7: Although 
he beehive is not attached to the ground, it is treated 
as though it were land. This has ramifications with 
regard to its manner of acquisition: Like land, it can 
be acquired through money, a deed, or taking posses- 
sion, but not through pulling, like movable property. 
t also has ramifications concerning other matters. 
For this reason the food contained in the beehive is 
considered attached to the ground, and like all foods 
hat are attached to the ground it is not susceptible 
o ritual impurity while it remains attached. 


And one who takes honey out of it on Shabbat 
is exempt — Wd nawa Aya Ti: Nevertheless, 
it is prohibited to do so by rabbinic law, due to the 
similarity of this action to the prohibited category of 
severing, as one is uprooting a substance from its 
place of growth. 


What does a forest, etc. — 131 IY» pay ma: The 
commentaries add that there is another word for 
honeycomb in the Bible: Tzapihit (see Exodus 16:31). 
Therefore, the Gemara interprets the expression 
yaarat hadevash homiletically (Rabbeinu Gershom 
Meor HaGola). 


-= HALAKHA © 

Honey — wat: Honey in a beehive is susceptible to 
ritual impurity as food even if there was no intention 
to use it as food and it was not set aside for human 
consumption. This is in accordance with the opinion 
of Rav Kahana, as his ruling is supported by a baraita. 
If one takes honey out of a beehive, it is susceptible to 
ritual impurity as liquid from the moment he breaks 
off the honeycomb. Similarly, honey that flows from 
a beehive is susceptible to impurity as liquid, and if 
one intended to use it and designated it as food it is 
susceptible to impurity as food (Rambam Sefer Tahara, 
Hilkhot Tumat Okhalin 1:18). 
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As we learned in a mishna (Shevi’it 10:7): Concerning a beehive, 
Rabbi Eliezer says: It is considered like land" with regard to the 
manner in which one purchases it and with regard to other matters, 
and therefore one writes a document that prevents the Sabbatical 
Year? from canceling an outstanding debt [prosbol]® based on 
it, as a prosbol can be written only if the debtor possesses land of 
some sort. 


And a beehive is not susceptible to ritual impurity, provided that 
it is in its place and attached to the ground, as it is considered equiva- 
lent to the ground itself, which is not susceptible to impurity. And 
one who takes honey“ out of it on Shabbat is liable to bring a sin- 
offering, like one who uproots something from the ground. Accord- 
ing to this opinion, honey in a beehive is not considered to have the 
status of either food or liquid with regard to ritual impurity, as it is 
attached to the ground. 


The mishna continues: And the Rabbis say: A beehive has the status 

of movable property; one may not write a prosbol based on it, and 

it is not considered like land with regard to its sale but is instead 

sold in the manner of movable property. And it is susceptible to 

ritual impurity even when it is in its place, and one who takes honey 
out of it on Shabbat is exempt" from bringing a sin-offering. Accord- 
ing to this opinion, the honey contained within the beehive is consid- 
ered detached from the ground and is therefore susceptible to ritual 
impurity, as stated by Rav Kahana. 


Rabbi Elazar said: What is the reasoning of Rabbi Eliezer? As it is 

written with regard to Jonathan: “He put forth the end of the rod that 

was in his hand, and dipped it in the honeycomb [ya‘arat hadevash]” 
(1 Samuel 14:27). Now, what does a forest [ya‘ar]" have to do with 

honey [devash]? Why is the honeycomb called a forest of honey 

[ya‘arat hadevash]? Rather, this serves to tell you: Just as with regard 

to a forest, one who picks fruit from a tree on Shabbat is liable to 

bring a sin-offering, so too, with regard to honey, one who removes 

honey from a beehive on Shabbat is liable to bring a sin-offering. 


The Gemara raises an objection from a baraita: Honey that flows 
from one’s beehive is not considered either food or liquid. Granted, 
according to the reasoning of Abaye this works out well, since he 
would explain here, as in the previous case, that this is referring to 
the two combs in the beehive designated for the sustenance of the 
bees, and is not intended for human consumption. 


BACKGROUND — 


Sabbatical Year — my*aw: The Sabbatical Year is the last year in the 
seven-year Sabbatical cycle. The first such cycle began after the 
conquest of Eretz Yisrael by Joshua. The halakhot of the Sabbatical 
Year are based on Torah law (see Leviticus 25:1-7), but most authori- 
ies maintain that the conditions enabling performance of the 
mitzva by Torah law do not currently exist, and therefore present- 
day observance is based on rabbinic ordinance. The Hebrew term 
or the Sabbatical Year, shemitta, means abandonment or release. 

During the Sabbatical Year all agricultural land must lie fallow. 
tis prohibited to work the land, except for that which is necessary 
o keep existing crops alive. All produce that does grow is owner- 
ess and must be left unguarded in the fields so that any creature, 
including wild animals and birds, can have ready access to it. As 
ong as produce can still be found in the fields it may be eaten, 
although it may not be bought and sold in the normal manner 
or used for purposes other than food. After the last remnants of a 
crop have been removed from the field, that crop may no longer 
be eaten. 


Prosbol — Siar: The prosbol is a contract written during the Sab- 
batical Year, when monetary debts are canceled. In this document 
the writer declares that he delivers to the court all debts owed 
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him, so that the court, and not he, is demanding repayment. This 
practice was instituted by Hillel the Elder when he saw that people 
were refraining from lending money to the needy before the Sab- 
batical Year. He instituted this practice for the good of lenders and 
borrowers alike, to ensure that loans could be collected. 


Honey - wat: 


Natural honeycomb hanging from a tree branch 
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But according to the opinion of Rava, who says that the baraita 
is in accordance with the ruling of Rabbi Eliezer, this presents a 
difficulty, as even according to Rabbi Eliezer the honey is not 
considered attached to the ground once it leaves the beehive. Rav 
Zevid said: The baraita is referring to a case where the honey 
flowed onto a repulsive vessel" and therefore is unfit for human 
consumption. Rav Aha bar Yaakov said: It is referring to a case 
where it flowed onto straw [kashkashin]™ and weeds, which 
renders it inedible. 


The Gemara raises another objection from a baraita: Honey in 
one’s beehive is not considered either food or liquid. If one 
intended to use it as food, it is susceptible to ritual impurity as 
food, and if one intended to use it as liquid, it is susceptible to 
ritual impurity as liquid. Granted, according to the reasoning 
of Abaye, this works out well, as he can explain that this too is 
referring to the two combs of honey left for the bees, and that if 
one reconsidered and decided to eat the honey, it is once again 
considered fit for human consumption. 


But according to Rava, who said that the ruling of the baraita that 
honey in a beehive does not have the status of food or liquid is in 
accordance with the opinion of Rabbi Eliezer, this poses a diffi- 
culty. This baraita does not accord with the reasoning of Rabbi 
Eliezer, as he maintains that one’s intention is not enough for 
honey attached to the ground to be considered as though it were 
detached. Therefore, the baraita must be in accordance with the 
opinion of the Rabbis, and yet it contradicts Rav Kahana’s state- 
ment that intention is not required for honey to be susceptible to 
ritual impurity. 


The Gemara answers: Rava could have said to you that the baraita 
is in fact in accordance with the opinion of Rabbi Eliezer, and 
you should resolve the difficulty and answer like this: If one 
intended to use the honey as food, it is not susceptible to ritual 
impurity as food, and if one intended to use it as liquid, it is 
not susceptible to ritual impurity as liquid. The Gemara notes: 
It is taught in a baraita in accordance with the opinion of Rav 
Kahana: Honey in one’s beehive is susceptible to ritual impu- 
rity as food even if there was no intention to use it as food, as it 
has an innate status of food. 


§ The mishna teaches: If one buys olive trees for felling, he must 
leave two shoots" from the tree. The Sages taught: One who 
buys a tree from another for felling" must cut the tree one 
handbreadth above the ground, to allow the tree to grow again. 
In the case of an untrimmed sycamore, he must cut the tree a 
minimum of three handbreadths above the ground, and with 
regard to a large sycamore, which has strong roots because the 
sycamore has been cut down once already, he must cut the tree 
a minimum of two handbreadths above the ground. In the case 
of reeds or of vines, he may cut only from the knot and above, 
so that they will grow back. In the cases of palm and of cedar trees, 
he may dig down and uproot them, because their trunks do 
not replenish themselves after they are cut down, and therefore 
there is no reason to leave anything behind. 


HALAKHA 


One who buys a tree from another for felling - toons npiba 
vind Svan: If one buys an untrimmed sycamore for felling, he 
leaves three handbreadths of the trunk and cuts off the rest. If 
the sycamore has been cut down before, he is required to leave 
only two handbreadths. With regard to all other trees, he leaves 
only one handbreadth. In the case of reeds and grapevines, he 
may cut from above the knot, while the knot itself belongs to 


the seller (Sma). One who buys cedar and palm trees may cut 
down everything, and even dig and uproot them, because even 
if he does not cut down the entire tree it will not grow again. If 
the cedar is one of the types that do grow back, he must leave 
one handbreadth and cut above that point, as with other trees 
(Rambam Sefer Kinyan, Hilkhot Mekhira 23:15 and Maggid Mishne 
there; Shulhan Arukh, Hoshen Mishpat 216:14). 


NOTES 

Onto a repulsive vessel — DXA op t by: Rava also 
explains this baraita in accordance with the opinion 
of Rabbi Eliezer. Since Rabbi Eliezer maintains that the 
honey in the beehive is not classified as food but is con- 
sidered attached to the ground and is not susceptible to 
ritual impurity, if it flows directly into a repulsive vessel 
nobody will think of using it as food, as it is rendered unfit 
for human consumption. But according to the opinion 
of the Rabbis, who hold that the honey is considered 
food from when it is in the hive, it forfeits its status of 
food only by becoming unfit even for consumption by 
a dog (Rashbam). 


Onto straw - pwpwp yaa by: Rav Aha disagrees with Rav 
Zevid, as he maintains that the honey is still considered fit 
for human consumption even if it flows into a repulsive 
vessel. It becomes unfit to serve as food only if it flows 
onto straw and wood pieces, as it would then be impos- 
sible to gather the honey and separate it from the straw 
(Rashbam). 


Resolve the difficulty and answer like this — 377 y7: 
Rava explains that the first statement of the baraita: 
Honey in one's beehive is not considered either food or 
liquid, is then clarified by the continuation of the baraita, 
and means that it is not considered either food or liquid 
even if one intends to use it as food or liquid. This is in 
accordance with the opinion of Rabbi Eliezer that honey 
is considered as though it is attached to the ground, and 
therefore it does not matter whether one intended to use 
it as a food or liquid (Josafot; Ramban). 


Shoots [gerofiyyot] - nitin: According to some com- 
mentaries, geroflyyot means shoots or branches (Rash- 
bam; Rid). Others explain that the buyer leaves the trunk 
at a height of two fists [egrofiyyot], which are equal to 
two handbreadths (Rashi on Bava Kamma 81a; Rabbeinu 
Gershom Meor HaGola; Rambam’s Commentary on the 
Mishna). Alternatively, this refers to two knots on the tree 
from which branches grow (Ri Migash; Ramah). 


LANGUAGE 


Straw [kashkashin] - pepp: Some explain that this 
refers to the plant's roots, which are removed by hoeing 
[kishkush]. 
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HALAKHA 


An untrimmed sycamore during the Sabbatical Year — 
MWIVI napa nana: One may not fell an untrimmed 

sycamore during the Sabbatical Year in the regular man- 
ner, as cutting down a sycamore promotes its growth 

and is considered working the land. If one wants to 

cut it for its wood, he should cut it in a way that is not 
considered working the land, e.g. so that it is even with 

the ground, or cutting the trunk higher than ten hand- 
breadths above the ground. This halakha is in accordance 

with the statement of Rabbi Yehuda, who explains, rather 
than disagrees with, the ruling of the Rabbis (Rambam 

Sefer Zera'im, Hilkhot Shemitta VeYovel 1:21-22 and Kesef 
Mishne there). 
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The Gemara asks: And do we require an untrimmed sycamore 
to be cut a minimum of three handbreadths above the ground 
for it to grow back? And the Gemara raises a contradiction from a 
mishna (Shevi’it 4:5): One may not fell an untrimmed sycamore 
during the Sabbatical Year" because it is considered work," as it 
promotes the growth of the tree. 


The mishna continues. Rabbi Yehuda says: It is prohibited for one 
to fell the tree during the Sabbatical Year in its usual manner; rather, 
he must cut the tree ten handbreadths above the ground, or raze 
the tree until it is even with the ground. Neither of these methods 
promote the growth of the tree; in fact, they damage it. It can be 
inferred from here that it is only cutting the sycamore until it is 
even with the ground that is harmful for it, and it does not grow 
again. Cutting in another manner is beneficial for it, even if it is 
cut less than three handbreadths from the ground. 


Abaye said that the mishna should be understood as follows: Cut- 
ting down a sycamore froma height of three handbreadths is bene- 
ficial for it, whereas cutting it so that it is even with the ground is 
certainly harmful for it and is permitted during the Sabbatical Year. 
Cutting it down from this point onward, i.e., between the ground 
and three handbreadths, is neither very harmful for it nor particu- 
larly beneficial for it. With regard to the Sabbatical Year, we per- 
form only a matter that is certainly harmful to it, so as to avoid 
enhancing it. With regard to buying and selling," we perform only 
a matter that is certainly beneficial for it, as the seller intended to 
sell the sycamore in such a manner that the tree would grow again. 


The baraita teaches: In the case of palm and cedar trees, a buyer 
may dig down and uproot them, because their trunks do not 
replenish themselves after being cut down. The Gemara asks: And 
is it correct with regard to a cedar that its trunk does not replenish 
itself? But didn’t Rabbi Hiyya bar Lulyani teach: What is the 
meaning of that which is written: “The righteous shall flourish 
like the palm tree; he shall grow like a cedar in Lebanon” (Psalms 
92:13)? If “palm tree” is stated, why is “cedar” stated? And if 
“cedar” is stated, why is “palm tree” stated? What is added by this 
double comparison? 


Rabbi Hiyya bar Lulyani explains: Had the verse stated only “cedar” 
and had not stated “palm tree,” I would have said that just as a 

cedar does not produce fruit, so too, a righteous person does not 

produce fruit," i.e., he will have no reward in the World-to-Come. 
Therefore, it is stated: “Palm tree,” which is a fruit-bearing tree. 


And had the verse stated only “palm tree” and had not stated 

“cedar,” I would have said that just as with regard to a palm tree 
its trunk does not replenish itself after being cut down, so too, 
in the case of a righteous person, his trunk does not replenish 
itself," i.e., he will be unable to recover from misfortune. There- 
fore, it is stated: “Cedar,” to indicate that just as the trunk of the 
cedar replenishes itself, so too, the righteous will thrive again. This 
demonstrates that the trunk of a cedar does grow again. 


NOTES 


Because it is considered work — A1iay Kw "BM: It is prohibited 
to work the land during the Sabbatical Year, apart from work that 
serves to maintain existing trees. One may not improve them 
or cause them to grow larger. Since the Torah states explicitly: 
“You shall not prune your vineyard” (Leviticus 25:4), and pruning 
grapevines causes them eventually to grow, it is prohibited to 
trim the trunk of a sycamore for the same reason. 


With regard to buying and selling — 27101 mpi 34: A buyer may 
not cut an untrimmed sycamore below three handbreadths from 
the ground, as the seller wants to retain for himself enough of the 
tree that it will grow again (Rashbam). 


A righteous person does not produce fruit — nwiy prs pry 
niva: One might have thought that a righteous person is 


rewarded for his actions only in this world, but receives no reward 
in the World-to-Come (Rashbam; Rabbeinu Gershom Meor 
HaGola), or even that he receives no reward at all (Rashbam). 


His trunk does not replenish itself - ymn iyia prs: There are 
different explanations of the idea of a replenishing trunk in the 
context of righteous individuals. It might be referring to a child 
who acts in a manner similar to his parent (Rashbam; Rabbeinu 
Gershom Meor HaGola), or it might mean that even if a righteous 
individual stumbles he will rise again (Rashbam). Alternatively, a 
righteous person receives reward in this world, but the principal 
reward remains for him in the World-to-Come. Others claim that 
this refers to the immortality of the soul, which continues to exist 
in the World-to-Come (Maharsha). 
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The Gemara answers: Rather, with what are we are dealing here? 

We are dealing with other types of cedars, as the trunks of certain 

species do not grow back after the tree is felled. This is in accor- 
dance with the opinion of Rabba bar Rav Huna. As Rabba bar 

Rav Huna says that they say in the school of Rav: There are ten 

types of cedars; as it is stated: “I will place in the wilderness the 

cedar [erez], the acacia tree [shitta], and the myrtle [hadas] and 

the pine tree [etz shemen]; I will set in the desert the juniper 
[berosh], the teak [tidhar], and the cypress [te'ashur] all together” 
(Isaiah 41:19). The Gemara elaborates: Erez means cedar; shitta 

means acacia tree [tornita]; hadas is the myrtle; etz shemen is 

the balsam tree; berosh means juniper [berati];' tidhar is the teak 
[shaga];' and teashur is the cypress [shurbina].' 


The Gemara asks: But these are seven species of cedar, not ten. 
When Rav Dimi came from Eretz Yisrael to Babylonia he said: 
They added to the list of cedars allonim, almonim, and almugim. 
Allonim refers to pistachio trees [butnei],' almonim are oaks 
[balutei]," and almugim 


Acacia tree [tornita] — xmn: There are several opinions with 
regard to the precise identification of the tree called tornita, 
which might be a cypress, a pine, or some variety of acacia tree. 


Juniper [berati] — 1a: The experts disagree with regard to the 
precise identification of the berati. Some identify it as the cypress, 
Cupressus; others with the pine, Pinus; while yet others say it is 


the juniper, Juniperus. 


Teak [shaga] - KW: This is the tea 


into Persian as sag. From the Persian i 


Cypress [shurbina] — %»a7WW: This is the Aramaic name for the 
tree, which is the translation of the Hebrew tashor. Similarly, in 
is called the cypress. 


Arabic it is yup, sharbin. Nowadays i 


Pistachio trees [butnei] — *313: Apparently, this refers to the 
pistachio tree, Pistacia vera, which produces nuts 
he land” (Genesis 43:11). 


to in the Bible as “the choice fruits of 


Oaks [balutei] - wba: The oak, or Quercus, is a broad category 
that includes over six hundred species of trees. Balutei are one 


particular species of oak. 


Perek V 
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tree, Tectona grandis. Its 
name derives from the Sanskrit Saka, which was incorporated 
passed into Aramaic. 


LANGUAGE 


hat are referred 


Teak tree 


refers to coral trees [kasita]. There are those who say that the 
other three are as follows: Aronim, armonim, and almugim. Aronim 
refers to laurel trees [arei], armonim to plane trees [dulevei],® and 
almugim to coral trees [kasita]. 


BACKGROUND 


Plane trees — aban: This is the tree known nowadays as the ori- large leaves are divided into lobes and grow interlaced. The plane 


ental plane tree, Platanus orientalis. It is a tall, deciduous tree from 


tree is barren and is cultivated primarily for ornamentation. 


the Platanaceae family and can grow up to 50 m in height. Its 


KDAT’ PID: BAVA BATRA: PEREKV:81A 375 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 
One who buys two trees, etc. - ^3) niy a mip: In 
other words, he simply bought two trees, without further 
specification. He acquires the trees and their fruit, but he 
does not possess the ground on which they stand, merely 
the right to use the ground to tend to the trees (Rashbam). 


If the trees grew he may not cut down their branches — 
maw xb eran: Although the growing branches cast a 
shadow over the field and cause a slight loss for its owner, 
nevertheless, since the owner of the land did not sell any 
land along with the trees, the owner of the tree is permitted 
to make use of the field for the tree's requirements so that 
the tree can grow (Rashbam). Additionally, even if they were 
low branches that render it difficult to plow the field, the 
owner of the field may not cut them down, unlike the case 
of a neighbor's tree that extends into one’s field (Ramah; 
Rashash). 

Others explain that the issue here is the right of the owner 
of the field to cut down branches for his own use. Just as the 
owner of the tree has no right to the field, likewise the owner 
of the field has no right to the branches of the tree (Rabbeinu 
Gershom Meor HaGola). Alternatively, the owner of the field 
may not cut down the branches, as he does not suffer a real 
loss, since he retains ownership of his field (Ri Migash). By 
contrast, one who sells three trees together with the sur- 
rounding ground and the soil underneath is allowed to cut 
down the extending branches, as otherwise the owner of the 
trees will effectively assume ownership of more of his land. 


That which grows out of the roots belongs to the owner 
of the ground - ypipa bya bw Dw wI pa: The reason for 
this halakha is that the ground belongs to the owner of the 
field, and therefore anything in the ground, including the 
tree's roots and that which grows from them, is considered 
as growing from the ground rather than from the tree. 


And if the trees died he has possession of the ground — 
VPP b w n Dx: It is necessary to state this halakha, as 
one might have thought that his acquisition of the ground is 
merely an extension of his possession of the trees, and since 
the trees have died the entire acquisition is nullifed. In fact, 
it is considered as though he acquired the land separately 
(Ran). 


From the fact that the tanna teaches a superfluous 
mishna — SPI maga pT: According to the opinion of 
the Rabbis this mishna is not superfluous, as it teaches that 
the owner of the tree brings the first fruits despite the fact 
that he does not own the land (Rashba; Ran). 


BACKGROUND 


First fruits - 034: The obligation to bring first fruits to the 
Temple is stated in the Torah (Deuteronomy 261-11) and is 
discussed in great detail in the mishna and in the Jerusalem 
Talmud, in tractate Bikkurim. This mitzva involves bringing to 
the Temple in Jerusalem a small amount of first fruits, one- 
sixtieth of the harvest, before teruma is separated from the 
crop. The first fruits must be brought from the seven types 
of produce for which Eretz Yisrael is praised. 

A large, festive ceremony accompanied the procession 
of the first fruits to Jerusalem. The owner of the fruit would 
bring his basket up to the altar, where he would wave it and 
recite the prayers of praise and thanksgiving that appear in 
the Torah. At this stage of the ritual, the status of the first 
fruits becomes like that of teruma, and the fruits belong to 
the priest. 
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MI S HN A With regard to one who buys two trees 


in the field of another, this one has not 
acquired any ground, but only the trees. Rabbi Meir says: He has 
acquired the ground under them. The mishna states a halakha in 
accordance with the opinion of the first tanna: If the trees grew, 
the owner of the field may not cut down their branches," despite 
the fact that their shade damages his field. And that which grows 
out of the trunk is his, i.e., it belongs to the owner of the tree, 
but that which grows out of the roots belongs to the owner of 
the ground." And if the trees died, their owner has no rights to 
the ground where the trees had stood. 


If one bought three trees," he has acquired the ground along with 
them. If they grew, the owner of the field may cut down their 
branches," as he sold a specific piece of land along with the trees, 
not his entire field. And that which grows out of the trunk and 
out of the roots is his, i.e., it belongs to the owner of the trees. And 
if the trees died, the owner of the trees still has possession of the 
ground," as it was sold along with the trees. 


G E M ARA We learned in a mishna elsewhere (Bik- 


kurim 1:6): With regard to one who buys 
two trees in the field of another, he brings the first fruits” but does 
not recite the passages of thanks to God that appear in the Torah 
(Deuteronomy 26:1-11), as the land does not belong to him and 
therefore he cannot state: “I have brought the first of the fruit of 
the land, which You, Lord, have given me” (Deuteronomy 26:10). 
Rabbi Meir says: He brings the first fruits and also recites the 
passage. 


Rav Yehuda says that Shmuel says: Rabbi Meir would obligate 
even one who buys fruit from the marketplace to bring first 
fruits, not only one who grew the fruits on his own tree. From 
where did he derive this halakha? From the fact that the tanna 
teaches an apparently superfluous mishna." Since Rabbi Meir 
already taught in the mishna here that the owner of two trees has 
possession of the ground, isn’t it obvious that he brings first fruits 
and recites the passage? What is added by his statement in the 
mishna in Bikkurim? 


HALAKHA 


One who buys two trees — niig W mpi: If one buys two 
trees in a field belonging to another, he does not acquire the 
ground under them. He is entitled to the use of space to collec 
the fruit and put down his basket in which the fruit is placed 
(see Sma). This is the case even if this area is greater than tha 
of the trees. The buyer is also given a path through the field 
to the trees so that he can collect their fruits. The seller may 
not plant underneath the trees, despite the fact that the land 
remains in his possession, as the fruit that falls from the trees 
might become soiled. If the trees die, the one who bough 
them has no right to the land (Rambam Sefer Kinyan, Hilkhot 
Mekhira 24:6; Shulhan Arukh, Hoshen Mishpat 216:9, and in the 
comment of the Rema). 


If the trees grew he may not cut down their branches, etc. - 
nD maw x beng: If one buys two trees in a field belonging 

to another and the branches grow and spread out, the owner 
of the field may not cut them down despite the fact that they 
extend into his field and their shade causes damage (Shulhan 

Arukh, Hoshen Mishpat 216:9). 


Bought three trees — ng map: If one buys three trees in a 
field belonging to another, even if they were three saplings or 
three branches of a tree that were covered in dirt so that they 


merely appeared to be three separate trees (Sma, citing Tur), 
he acquires a certain amount of the ground, as explained on 
82b. Some say that if the trees are so thin that one could bend 
them, the buyer does not acquire the ground (Rema, citing 
Tur; see Sma). If they dried out or were cut down, he may plant 
new trees in their place, as he owns the ground (Rambam Sefer 
Kinyan, Hilkhot Mekhira 24:1; Shulhan Arukh, Hoshen Mishpat 
216:6). 


If they grew he may cut down their branches, etc. — enn 
"217150": If one bought three trees and their branches extended 
outward, the owner of the field may cut down the branches. 
Some say that this halakha applies only if the branches spread 
beyond the ground that belongs to the owner of the tree, while 
others say that the same is true even within that space (see 
Sma). The reason is that his branches may not infringe upon 
he land belonging to the owner of the field. If the owner of the 
field and the owner of the trees dispute whether the branches 
extended outward before or after the sale, the burden of proof 
is on the owner of the trees (Rema, citing Jur). The branches 
hat are cut down belong to the owner of the trees, whether 
hey grew from the trunk or from the roots of the tree (Ram- 
bam Sefer Kinyan, Hilkhot Mekhira 24:5; Shulhan Arukh, Hoshen 
Mishpat 216:8). 
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Rather, learn from the mishna in Bikkurim that Rabbi Meir would 
obligate even one who buys fruit from the marketplace™ to bring 
first fruits to the Temple. Rabbi Meir is saying that even if the 
halakha is in accordance with the opinion of the Rabbis that one 
who buys two trees does not own the ground between them, he 
still must bring the first fruits and recite the passage of thanks. 


The Gemara asks: But isn’t it written: “Which you shall bring in 
from your land” (Deuteronomy 26:2)? This verse indicates that 
the fruit must be the produce of your land, not land that belongs to 
another. The Gemara answers: That verse serves to exclude land 
that is outside of Eretz Yisrael," which is not the land of the Jewish 
people. It does not exclude land that does not belong to that specific 
individual. 


The Gemara asks: But isn’t it written: “The choicest first fruits of 
your land" you shall bring” (Exodus 23:19)? The Gemara answers: 
This serves to exclude fruit bought by a Jew that was grown on the 
land of a gentile" in Eretz Yisrael. The Gemara asks: But isn’t it 
written: “I have brought the first of the fruit of the land, which You, 
Lord, have given me” (Deuteronomy 26:10)? If he purchased the 
fruit, then the land on which it grew was not given to him by God. 
The Gemara answers that the phrase “which You have given me” can 
mean that You have given me money, and with that money I 
bought this fruit. 


Rabba raises an objection to the opinion of Shmuel from a baraita: 
One who buys one tree" in the field of another brings first fruits 

but does not recite the passage, as he did not acquire any land; 

this is the statement of Rabbi Meir. This is a conclusive refuta- 
tion’ of Shmuel’s opinion, as he said that according to Rabbi Meir 
even one who simply purchases fruit is obligated to bring first fruits 

to the Temple. 


Apropos the discussion of the obligation to bring first fruits of one 
who buys a tree in the field of another, Rabbi Shimon ben Elyakim 
said to Rabbi Elazar:’ 


HALAKHA 


One who buys fruit from the marketplace - niva npiba 
pawn pa: One who buys detached fruit and the land where it 
grew brings the first fruits to the Temple, as he owns both the 
land and its fruit. If he bought only the fruit he does not bring 
first fruits, even if they were attached to the tree, as he does 
not own the land. Similarly, the seller does not bring the first 
fruits, as he does not own the fruit. If the seller repurchased the 
fruit from the buyer, he does bring the first fruits to the Temple, 
since he owns the land, as stated in the Jerusalem Talmud 
(Bikkurim 1:6; Rambam Sefer Zera'im, Hilkhot Bikkurim 2:14). 


Outside of Eretz Yisrael - vy nyan: By Torah law, the mitzva 
of first fruits applies only in Eretz Yisrael. By rabbinic law it also 
applies to some of the area of present-day Jordan, as well as 
Syria. If one brings first fruits from outside of Eretz Yisrael, they 
do not have the halakhic status of first fruits (Rambam Sefer 
Zera‘im, Hilkhot Bikkurim 2:1). 


Conclusive refutation [teyuvta] - NAN: An amoraic state- 
ment can be refuted on the basis of a tannaitic source that 
contradicts the statement of the amora. The word teyuvta is 
one of several terms based on the same Aramaic root. For 
example, where one amora raises an objection to the opinion 
of another amora by citing a tannaitic source, the expression 
used is eitivei, meaning one Sage raised an objection to another 
Sage's opinion. Where an amora raises an objection against an 


BACKGROUND 


The land of a gentile — »1a mat: By Torah law, if one sells his 
field to a gentile and subsequently buys it back from him, he 
brings first fruits from the field to the Temple, despite the fact 
that the fruits grew while the field was in the possession of 
the gentile (Ra‘avad). The gentile’s purchase of the land does 
not mean that the fruit is no longer subject to this halakha, 
as stated in the mishna on Gittin 47a (Rambam Sefer Zera’im, 
Hilkhot Bikkurim 2:15 and Hilkhot Terumot 1:10). 


One tree — Mt ons: One who buys a single tree in a field 
belonging to another does not bring first fruits from that field 
to the Temple, as he does not acquire the ground through the 
purchase of one tree. If he bought the tree and the ground on 
which it was standing, he brings its first fruits to the Temple and 
recites the passage of thanks to God (Rambam Sefer Zera’im, 
Hilkhot Bikkurim 2:13, and Kesef Mishne there). 


unattributed amoraic opinion by citing a tannaitic source, the 
expression employed is mativ, i.e., a Sage raised an objection. 
In the case cited here, where the Gemara itself raises the objec- 
tion to the statement of an amora by citing a tannaitic source, 
the expression used is meitivei. When there is no response to 
the objection, it is deemed a conclusive refutation and the 
term teyuvta is used; often it is repeated both before and after 
the name of the amora, effectively disqualifying his opinion. 


NOTES 


One who buys fruit from the marketplace - niva npiba 
pw pa: According to alternative versions of the text, this 
is referring to one who bought fruits while they were still 
attached to the tree (Rashbam). Alternatively, he purchased 
fruits that themselves were first fruits. For this reason, he 
brings them to the Temple and recites the passage of thanks 
(Rashba). 


But isn’t it written, of your land, etc. - JNATK INS KT 
"ay: The commentaries cite a different version of this pas- 
sage, in which the question is based on the repetition of the 
term “your land” in the verses. The Gemara answers that one 
instance of the term serves to exclude land that belongs to 
gentiles, while the other excludes land belonging to converts 
(Rashbam). Some commentaries claim that there is no need 
for an explicit exclusion of land belonging to converts, as 
converts themselves are either obligated to bring the first 
fruits, or they are exempt, in which case clearly those who 
buy from them are also exempt. Rather, the second mention 
of “your land" serves to exclude the first fruits of one who 
grafts his plant in the field of another (Tosafot). 


PERSONALITIES 


Rabbi Elazar - why 19: In the Gemara, citations of Rabbi 
Elazar with no patronymic refer to Rabbi Elazar ben Pedat, a 
second-generation amora in Eretz Yisrael. He was born in 
Babylonia and studied from both Rav and Shmuel. In his 
youth Rabbi Elazar immigrated to Eretz Yisrael. In Eretz Yis- 
rael he became the primary student of Rabbi Yohanan. The 
connection between them was so close that at times the 
Gemara raises a contradiction between the statement of 
one and the statement of the other, under the assumption 
that it was unlikely that they would hold different opinions 
in matters of halakha. 
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Perek V 
Daf 81 Amud b 


NOTES 
A matter for which the early Sages, etc. - DyIWNTAY 327 
"131: It can be derived from here that it is improper conduct 
for a student to ask his teacher a question in public if he 
knows that the early Sages discussed the matter and were 
unable to find an answer (Meiri). 


And the Rabbis are uncertain — ath NPD PSD...j2D7!: 
The reason that in the case of a sale the Rabbis say with 
certainty that the buyer of the tree does not acquire the 
land is because the uncertainty involves a monetary dispute. 
Since the burden of proof rests upon the claimant, one does 
not take the land away from the owner of the field, who is 
in possession of it (Rashbam). 


Where he consecrates them — amb wrta: The early com- 
mentaries dispute the circumstances of this case. According 
to some, he consecrates them on the condition that they 
are not already first fruits (Rashbam; Josafot). Others main- 
tain that he consecrates them unconditionally (Rabbeinu 
Gershom Meor HaGola; Rambam). 


Where he redeems them — amb pp: According to some 
commentaries the one who brings the first fruits must 
redeem them (Rabbeinu Gershom Meor HaGola). Others 
maintain that the priest redeems these fruits (Rambam). 
He does not have to redeem them for their actual value; it 
is enough to redeem them for the value of one peruta, as 
after the fact the redemption is effective no matter how 
little is paid. 
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What is the rationale of Rabbi Meir that in the case of one tree, 
an individual is obligated to bring first fruits but does not recite the 

passage, and what is the rationale of the Rabbis that in the case 

of two trees, an individual is obligated to bring the first fruits but 

does not recite the passage? If one owns the ground and is obligated 

to bring the first fruits to the Temple, he should also recite the 

passage of thanks. If he does not own the ground and therefore is 

not obligated to recite the passage, why does he bring the first fruits 

to the Temple? Rabbi Elazar said to Rabbi Shimon ben Elyakim: 
Do you ask me publicly, in the study hall, about a matter for 

which the early Sages" did not give a reason, in order to embar- 
rass me? In other words, I do not know the reason, as not even the 

early Sages explained this matter. 


Rabba said: What is the difficulty? Perhaps Rabbi Meir is uncer- 
tain, in the case of an individual who purchases one tree, whether 

or not the buyer owns the ground, and the Rabbis are uncertain," 

in the case of an individual who purchases two trees," whether or 

not the buyer owns the ground. Due to this uncertainty, the owner 

of the tree must bring the first fruits to the Temple, as he might be 

obligated in this mitzva. He does not recite the passage of thanks 

because it is not definitely established that he is obligated to bring 

the fruits. 


The Gemara asks: And is Rabbi Meir really uncertain whether the 
buyer owns the ground? But it teaches: Since he did not acquire 
any land; this is the statement of Rabbi Meir. Rabbi Meir states 
definitively that the owner of the tree does not own the ground. 
The Gemara answers: Say that the baraita should be emended as 
follows: Perhaps he did not acquire any land. 


The Gemara asks: But let us be concerned that perhaps these 

fruits are not first fruits, and he is bringing non-sacred fruit to 

the Temple courtyard, which is prohibited. The Gemara answers: 
The case is where he consecrates them." The Gemara asks: But 

the priest is required to eat first fruits, and he cannot do so if 
they are consecrated. The Gemara answers: The case is where 

the priest redeems them." The Gemara asks: But perhaps they are 

not first fruits, and thereby he removes them from the obligation 
of teruma® and tithes, as one does not separate teruma and tithes 

from first fruits. The Gemara answers: The case is where he sepa- 
rates teruma and tithes from the fruits, due to the uncertainty over 
their status. 


HALAKHA 


In the case of two trees, etc. - ^d) niy nwa: If one buys 
two trees in a field belonging to another, he brings the first fruits 
of the trees to the Temple but does not recite the passage of 
thanks. Beforehand, he must consecrate the fruits for Temple 
maintenance to ensure that he is not bringing non-sacred 


Teruma - 71319: Whenever this term appears without qualifica- 
tion it is referring to teruma gedola, the portion of the produce 
designated for the priest. The Torah commands that “the first 
fruit of your oil, your wine, and your grain” be given to the priest 
(Numbers 18:12). The Sages extended the scope of this mitzva 
to include all produce; the mitzva applies only in Eretz Yisrael. 
After the first fruits have been separated, a certain portion of the 
produce must be set aside for the priests. 

The Torah does not specify the amount of teruma that must 


BACKGROUND 


fruit to the Temple courtyard. He also separates tithes, but 
gives them only to priests, in case the fruits are first fruits that 
may be eaten only by priests (Rambam Sefer Zera‘im, Hilkhot 
Bikkurim 4:4). 


be given; one may theoretically fulfill his obligation by separat- 
ing even a single kernel of grain from an entire crop. The Sages 
established the following measures: One-fortieth for a generous 
gift, one-fiftieth for an average gift, and one-sixtieth for a miserly 
gift. Nowadays, teruma is not given to the priests because they 
have no definite proof of their priestly lineage. Nevertheless, the 
obligation to separate teruma still applies, although in practice 
only a small portion of the produce is separated. 
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The Gemara asks: Granted, the teruma gedola that he separates 
from these fruits he gives to a priest," and the priest may partake 
of it, as it has the halakhic status of either first fruits or teruma 
gedola, both of which are eaten by a priest. It is understood with 
regard to the second tithe’ as well; he gives it to a priest, who 
eats it in Jerusalem, either as first fruits or as second tithe. If it 
is the third or the sixth year of the Sabbatical cycle, when instead 
of second tithe one is obligated to give the poor man’s tithe,’ 
here too, he gives it to a poor priest, who eats it as either first 
fruits or poor man’s tithe. But with regard to first tithe, ® which 
is given to a Levite, to whom can he give it? A Levite may not 
eat first fruits. 


The Gemara answers: The case is where he gives it to a priest, in 
accordance with the opinion of Rabbi Elazar ben Azarya. As it 
is taught in a baraita: Teruma gedola is given only to a priest, and 
first tithe is given only to a Levite; this is the statement of Rabbi 
Akiva. Rabbi Elazar ben Azarya says: First tithe may also be 
given to a priest." The Gemara asks: But perhaps they are in fact 
first fruits and require recitation" of the passage of thanks, and 
yet the owner does not recite it due to the uncertainty. The Gemara 
answers: The recitation is not indispensable, i.e., one can perform 
the mitzva of bringing first fruits without the recitation. 


The Gemara asks: And is the recitation not indispensable? But 
doesn’t Rabbi Zeira say in the context of offerings: For any 
measure of flour that is suitable for mixing" with oil in a meal- 
offering, the lack of mixing does not invalidate the meal-offering. 
Even though there is a mitzva to mix the oil and the flour ab initio, 
the meal-offering is fit for sacrifice even if the oil and the flour are 
not mixed. And for any measure of flour that is not suitable for 
mixing with oil in a meal-offering, the lack of mixing invalidates 
the meal-offering. The principle is: Ab initio requirements prevent 
the fulfillment of a mitzva in situations where they are not merely 
absent but impossible. Accordingly, first fruits that are unfit for 
recitation should not be brought to the Temple. 


NOTES 


First tithe may also be given to a priest — x jix Wyn 
sb: According to the Rashbam’s version of the text, the 


this option, as the suggested resolution works well for the 
majority opinion of the Rabbis (Ramban). 


Gemara states: First tithe is given to the priest. The Rashbam 


explains that this is referring to the period after Ezra penal- 
ized the Levites for not ascending with him to Jerusalem. 
According to Rabbi Elazar ben Azarya, he punished them by 
instituting that they would receive no tithes, which would 
all be given to the priests. By contrast, most early commen- 
taries explain that Rabbi Elazar ben Azarya and Rabbi Akiva 
are disagreeing as to what is the halakha by Torah law. They 
disagree with regard to whether priests are included in the 
category of Levites, as priests, too, descend from the tribe of 


Levi (Ramban; Tosafot). 


For any measure of flour that is suitable for mixing, etc. - 
^D mrad MTT bs: This halakha was stated with regard to 
one who brings a meal-offering of more than sixty issar of 
flour. The Sages require it to be divided into two separate 
offerings, as it is too large to be mixed with the amount of 
oil that would be required for such a quantity. In this context, 
Rabbi Zeira says that although there is no requirement to mix 
the flour and oil, since an offering that has not been mixed 
is valid, it must be suitable to be mixed thoroughly. If it is 
impossible in practice to mix the meal-offering, it is invalid. 


The commentaries note that one way of circumventing the 
problem that first tithes must be given to Levites is to separate 
tithes from other fruits to exempt these fruits, on the condition 
that these fruits are not first fruits (Tosafot). They add that this 
solution is necessary according to the opinion of Rabbi Meir, 
as Rabbi Meir holds in accordance with the opinion of Rabbi 
Akiva that first tithes can be given only to a Levite. Some 
explain that the Gemara did not find it necessary to suggest 


This principle is subsequently applied to other areas of 
halakha, i.e., there are cases in which part of a mitzva must 
be potentially feasible, despite the fact that this procedure 
is not indispensable to the rite. The reasoning is that if it is 
impossible to perform that part of the mitzva, it is as though 
the individual actively eliminated that aspect of the mitzva. In 
the Jerusalem Talmud this principle is explicitly applied to the 
recitation of the passage of first fruits. 


HALAKHA 


Teruma gedola...to a priest - yia.. nin mann: Only priests 
may partake of teruma gedola. Nowadays teruma gedola is 
burned, as everyone is generally ritually impure (Rambam Sefer 
Zera’im, Hilkhot Terumot 6:1; Shulhan Arukh, Yoreh De'a 33119). 


First tithe — jwr Ww: First tithe is given to Levites, as the 
halakha is in accordance with the opinion of Rabbi Akiva. Some 
say that Rabbi Akiva concedes that it can also be given to priests 
(Tur, citing Tosafot) and that this is the halakha (Rambam Sefer 
Zera‘im, Hilkhot Ma'aser 1:4; Shulhan Arukh, Yoreh De’a 331:19, and 
see Taz, Shakh, and Beur HaGra there). 


Recitation — m4: The obligation to recite the passages of 
thanks when bringing first fruits does not apply in all cases, as 
there are those who are obligated to bring the first fruits but do 
not recite the passages. If one buys two trees in a field belong- 
ing to another, he should send the first fruits to the Temple 
with an agent, thereby circumventing his obligation to recite 
the passage. Since it is uncertain whether or not he owns the 
ground, if he were to take the fruits himself the priests would 
not be permitted to eat the fruits because in a case of fruits 
that are unfit for recitation due to uncertainty the recitation is 
indispensable (Rambam Sefer Zera’im, Hilkhot Bikkurim 41, 4). 


For any measure of flour that is suitable for mixing — meta 
ny: One may not bring a meal-offering that fills a vessel 
larger than sixty issar because the flour and oil cannot be mixed 
properly. Although one can still fulfill his obligation without 
mixing, it must be possible in theory to mix the offering, in 
accordance with the opinion of Rabbi Zeira (Rambam Sefer 
Korbanot, Hilkhot Ma‘aseh HaKorbanot 17:6). 


BACKGROUND 


Second tithe — 3 ‘Wy: Second tithe is one-tenth of the 
produce that remains after teruma and first tithe have been 
separated. Second tithe is separated during the first, second, 
ourth, and fifth years of the Sabbatical cycle. After the second 
ithe is set aside, it is brought to Jerusalem to be consumed 
here by its owner. If the journey to Jerusalem is too long, so that 
it would be difficult to carry all the second tithe produce there, 
or if the produce becomes ritually impure, it can be redeemed 
or an equivalent sum of money. If the owner redeems his 
own produce, he is obligated to add one-fifth of its value. This 
redemption money is brought to Jerusalem, where it can be 
spent only on food. Nowadays, as people are considered ritu- 
ally impure, one redeems the second-tithe produce for a smal 
amount of money. 


Poor man’s tithe — 938 wyn: This is a tithe set aside from agricul- 
tural produce and distributed to the poor. During the third and 
sixth years of the Sabbatical cycle, after the teruma and the firs 
tithe have been set aside, one-tenth of the remaining produce 
is then set aside and distributed to the poor. This tithe is called 
the poor man’s tithe. During the other years of the Sabbatica 
cycle, second tithe is set aside, not poor man's tithe. Poor man’s 
tithe is not sacred, but until it has been set aside the produce 
is deemed untithed produce [tevel] and may not be eaten. 


First tithe — iw wya: After teruma has been separated, 
one-tenth of the remaining produce is given to the Levites. This 
produce is called first tithe. The owner is permitted to give first 
ithe to any Levite he chooses. A Levite who receives first tithe 
is required to set aside one-tenth of this tithe as teruma of the 
ithe, which he gives to a priest. The remaining first tithe, after 
he Levite has set aside the teruma of the tithe, remains the Lev- 
ite’s property. It has no sanctity and may be eaten by anyone. 

Produce from which first tithe has not been set aside has 
he status of untithed produce and may not be eaten. Since 
not everyone was conscientious about setting aside first tithe, 
he Sages instituted an ordinance that one must separate this 
ithe from doubtfully tithed produce. In this case, it is not given 
o a Levite. 
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HALAKHA 

Harvested the fruits and sent them, etc. - 121 Bw) %3: 
In a case where one separated his first fruits and sent them 
to the Temple with an agent, and the agent died, even if the 
owner ultimately brought the fruits to the Temple he does 
not recite the passage of thanks, as the verse states: “And 
you shall take... which you shall bring,’ which demonstrates 
that only one who takes the fruit and brings it to the Temple 
recites the passage. This halakha is in accordance with the 
opinion of Rabbi Yosei bar Hanina (Rambam Sefer Zera'im, 
Hilkhot Bikkurim 4:8). 


Perek V 
Daf 82 Amuda 
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The Gemara answers: The case is where he renders them exempt 
from the obligation of recitation, in accordance with the opinion 
of Rabbi Yosei bar Hanina, who says: If one harvested the fruits 
and sent them™" in the possession of an agent, and the agent 
died on the way," the owner or any other person brings the first 
fruits but does not recite the passage of thanks. What is the 
reason? As it is written: And you shall take, and you shall bring. 
The Gemara is citing from the following verse with a slight variation: 

“And you shall take of the first of all the fruit of the ground, which 
you shall bring in from your land that the Lord your God gives 
you” (Deuteronomy 26:2). 


Harvested the fruits and sent them - }13¥1}1¥a: According to 


some early commentaries, the emphasis 
ing of the fruit, as these commentaries m 
meaning of the term: “And you shall ta 
early commentaries contend that wha 


NOTES 
And the agent died on the way - 174 mow mai: According to 
some commentaries, this means that whether the owner har- 
vested the fruits and sent them to the Temple with an agent, or 
the agent harvested them and died and the owner of the fruits 
subsequently brought the fruits to the Temple, the owner does 


here is on the harvest- 
aintain that this is the 
e" (Rashbam). Other 
is important in this 


context is the taking of the fruits from one’s house, not their 
harvest (Rabbeinu Tam). In accordance with the second opinion, 
some claim that it is not necessary for the owner to carry the 
fruits all the way to Jerusalem. Rather, if he takes the first fruits 


not recite the passage (Rashbam). According to this opinion, if 
the agent both harvested the fruits and brought them to the 
Temple, the owner recites the passage. Others claim that the 
statement: And the agent died on the way, means that even 


from his house, even if he transfers them 
bringing them himself to the Temple, he 


o an agent instead of 
has properly fulfilled 


if the agent dies and the owner himself completes the act of 
bringing the fruits to the Temple he does not recite the declara- 


the mitzva and recites the passage (Ramban). 
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careful no 


unclear why one should not say them, as 
o recite verses from the Torah. 


That it has the appearance of falsehood — 
he recites 


first fruits, 
reason, it 
ake care to avoid when standing and i 
before God. 


, not merely to recite verses fro 


s composed of verses — 171393 9719: It is true that one must be 
to take God's name in vain. Yet, as the declaration of 
first fruits is composed of complete verses from the Torah, it is 


he verses in the Temple while bringing the first fruits, 
it is clear that he is reciting them as relating to his bringing the 


has the appearance of falsehood, which one must 


tion. If the agent both harvests and brings the fruits, the passage 
is certainly not recited, as the agent cannot say: “I have brought 
the first of the fruit of the land, which You, Lord, have given me” 


The passage is not recited until the taking and the bringing of 
the first fruits are performed by one person, and that is not the 
case here. Rav Aha, son of Rav Avya, said to Rav Ashi: Since 
the passage is composed of verses," let him read them. What is 
objectionable about reciting verses from the Torah? 


Rav Ashi said to him: The problem is due to the fact that this 
practice has the appearance of falsehood," because he issues a 
declaration before God that is possibly untrue, as he might not 
own the ground. Rav Mesharshiyya, son of Rav Hiyya, said: The 
declaration is not recited lest he come to remove the fruits” from 
their obligation of teruma and tithes, if they are treated entirely as 
first fruits. For this reason one does not recite the passage, to ensure 
that their unique status is maintained. 


§ The mishna teaches: With regard to one who buys two trees in 
the field of another, if the trees grew, the owner of the field may 
not cut down their branches. The mishna further teaches: That 
which grows out of the trunk belongs to the owner of the tree, but 
that which grows out of the roots belongs to the owner of the 
ground. The Gemara asks: What are the circumstances in which 
something is considered to be growing out of the trunk, and what 
are the circumstances in which it is considered to be growing 
out of the roots? 


NOTES — ——Y?2— 
Lest he come to remove the fruits — ampypar) DY xoy: The 
concern is that someone else might see him treating the fruits, 
whose status is uncertain, as first fruits, and later, when the 
other person finds himself in a similar situation, he will assume 
that the fruits have the status of first fruits in every respect 
and will not separate teruma and tithes from them (Rashbam). 
Alternatively, this refers to the owner of the fruits himself: If he 
does not distinguish between these and fruits that are definitely 
first fruits, in the future he will not be concerned that they might 
not be first fruits, and he will not separate tithes (Rabbeinu 
Gershom Meor HaGola). 


it is always permitted 


KIPPI NAT: Since 


m the Torah. For this 


ssuing a declaration 


This file may not be reproduced or distributed in any form without express permission from the publisher 


MIBK 28 TDD Dp amb ITN 
-TATAD TINTS ew YAT ya” tt 
pow 


oye KYK NPN KYT wired) 
1 my) 4 Aya soba mb 2%) 
1B) yp? R II NPN ey 

{pipe pn 921 wax 


yas px bps pop yom 21.70% 
byah yu b px ang) pat 3773p 
- op wes sendy 127 bon 

VEY MBI NDN 


yw TAP NT KES 11 AY ppna 
9%? vw senha “madre 
0039 NWY big ya $ we INP) 
woxin paw ab dorbyab yi oy px 


YR 


Rabbi Yohanan said: With regard to anything that sees the face of 
the sun," i.e., which is visible and aboveground, this is considered 
to be growing out of the trunk. And with regard to that which does 
not see the face of the sun but is concealed in the earth, this is 
considered to be growing out of the roots. 


The Gemara asks: But if everything that is visible belongs to the 
owner of the tree, no matter how close it is to the ground, let us be 
concerned that perhaps the land is covered with sediment from 
flowing water, and some of the tree’s trunk will be covered, in which 
case the branches that grow from the trunk will appear as though 
they are separate trees; and the owner of the trees will say to the 
owner of the field: You actually sold me three trees and I therefore 
have ownership over the ground. Rather, Rav Nahman said: That 
which grows from the trunk belongs to the owner of the tree, but 
he must cut it down. And Rabbi Yohanan himself likewise said: 
The owner of the tree must cut it down."" 


Rav Nahman said: We hold by tradition that a palm tree" bought 
from another has no trunk. Rav Zevid thought to say this means 
that the owner of the palm tree has no right to that which grows 
from the trunk." The reason is that since it stands ready to be dug 
up and uprooted, as when the tree dies its owner is not entitled to 
plant another in its place, he diverts his mind from that which 
grows from the trunk. 


Rav Pappa objects to this: But this is comparable to one who buys 
two trees" in a field belonging to another, as the trees stand ready 
to be dug up and uprooted because their owner has no right to 
plant new trees in their place when they die; and yet it is taught in 


the mishna that he has the right to that which grows from the trunk. 


Rather, Rav Pappa said: The statement of Rav Nahman means that 
the owner of a palm tree, in contrast to owners of other types of 
trees, has no right to that which grows from the trunk, since a palm 
tree does not produce branches from its trunk.’ 


NOTES 


HALAKHA 


That which grows out of the trunk...he must cut 
down - Y4p»...y1a7 pa: If one bought two trees in a field 
belonging to another, he is obligated to cut down with- 
out delay any branches that later grow from the trunk or 
from the roots (Jur). This is due to a concern that the new 
branches will appear like separate trees, allowing the 
owner of the tree to claim that he purchased three trees 
and therefore has ownership of the ground. When he 
cuts down the branches, those branches that grow from 
the trunk, i.e. the visible ones, belong to him, while the 
branches that grow from the roots, which are concealed 
in the earth, belong to the owner of the field. The halakha 
is in accordance with the opinion of Rabbi Yohanan (Ram- 
bam Sefer Kinyan, Hilkhot Mekhira 24:6-7; Shulhan Arukh, 
Hoshen Mishpat 216:9-10). 


A palm tree -bp A palm tree does not usually produce 
shoots from its trunk. Therefore, anything that grows from 
the tree belongs to the owner of the field, even if it does 
not appear to grow from its roots (Rambam Sefer Kinyan, 
Hilkhot Mekhira 24:7; Shulhan Arukh, Hoshen Mishpat 216:10, 
and see Sma there). 


That sees the face of the sun, etc. -^31 man 35 mging: Some 
commentaries explain simply that anything that grows from a 
part of the tree that is visible is considered to grow from the 
trunk, whereas that which grows from parts that are concealed 
in the ground is classified as growing from the roots (Rashbam). 
An alternative version of the text states: This is the trunk, instead 
of: This is from the trunk. The Ri Migash explains that if certain 
roots are visible, that which grows from them is considered part 
of the trunk, not part of the roots. 


He must cut it down - yif: The branches that grow from 
the trunk belong to the owner of the tree. Although he may 
derive benefit from them, it is not permitted for him to leave 
them on the tree. 


The owner of the palm tree has no right to the trunk - b Px 
a w yta: Some explain that this is referring specifically to 
a palm tree. Since a palm tree does not grow again once it is 
cut down, the owner of the tree has no right to the branches 
or that which grows from the trunk, as he expects that the tree 
will dry out and that no branches will grow from it. Therefore, 
he diverts his mind from the potential branches and does not 
acquire them (Rashbam; Rabbeinu Tam, Sefer HaYashar). Others 
explain that this is referring to the trunk itself, i.e., if one sold a 
palm tree to another and it dried out, the buyer has no right 
to the trunk (Rabbeinu Gershom Meor HaGola). The reason is 
that the buyer knows that the seller will uproot the tree, and 
therefore he diverts his mind from the trunk. 


Alternatively, Rav Zevid stated his halakha with regard to 
a palm tree merely as a representative example of all trees, as 
he was unaware that it had this characteristic of its trunk not 
growing again. The reason he chose to use the palm tree as his 
example is to teach that the halakha applies even concerning 
a palm tree, despite the fact that this tree lives for many years 
and might reasonably produce new branches during this time 
(Ramban, citing Rabbi Yehuda bar Yakar). Others contend that 
Rav Zevid was not referring specifically to a palm tree but to 
all trees that do no 
citing Rabbeinu Tam). 

Several early commentaries have a different version of the 
text, which states that it is the owner of the field who has no 
right to the trunk. If so, Rav Nahman’s statement is referring to 
the purchase of a palm tree for the purpose of cutting it down. 
Since the owner of the field knows that the buyer is entitled to 
pull up the roots, he forgoes any right to that which grows from 
them. Consequently, there is no distinction between that which 
grows from the trunk and that which grows from the roots, as 
everything belongs to the owner of the tree (Ri Migash; Ramah; 
see Tosafot, citing Rabbeinu Hananel). 


But this is comparable to one who buys two trees - Xm 
niig 13W mip: According to some commentaries, Rav Pappa’s 
objection i is based on the fact that the mishna is referring to 
one who buys two trees, without specifying which kind of 
trees, thereby including palm trees (Rashbam). Tosafot explain 


grow again after being cut down (Tosafot, 


hat Rav Zevid is referring to all trees that do not grow again 
after being cut down, which is true of most kinds of trees. This 
explains the connection to the mishna, as it can be assumed 
hat the mishna is referring to the majority of trees. 

According to those who accept the version of the text that 
he owner of the palm tree has no right to the trunk, the dif- 
ficulty from the mishna is that although the buyer has a right 
o the tree if it dries out, nevertheless the trunk that grows from 
he roots belongs to the owner of the field. 


Since it does not produce branches from its trunk - pw 35 
ya yid: A palm tree usually does not produce new branches 
after being cut down. Its producing new branches is such a 
rare occurrence that no one takes this possibility into account 
(Rashbam; Ramah). Similarly, if the tree is cut down its buyer 
cannot say to the seller that he should leave the trunk in case 
it grows new branches, as this will almost certainly not happen 
(Rabbeinu Gershom Meor HaGola). Alternatively, as it does not 
produce branches from its trunk, anything that grows from 
the palm tree is considered as growing from its roots, even 
though it appears to grow from the trunk (Ri Migash; Ramah; 
Ra'avad). Yet others explain that Rav Pappa is not establishing 
a halakha but is instead explaining a natural occurrence. The 
consequence of his statement that the palm tree does not 
produce branches from its trunk is that the general halakha in 
this case is not relevant with regard to a palm tree (Ramban, 
citing Rif). 
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HALAKHA 


Three...this buyer has acquired, etc. — 117137 m amy: 
One who buys three trees has acquired the ground underneath 
them, between them, and an area around them sufficient for 
a gatherer of fruit and his basket. This is in accordance with 
the statement of Rabbi Hiyya bar Abba citing Rabbi Yohanan, 
and the baraita on 82b (Rambam Sefer Kinyan, Hilkhot Mekhira 
24:1-2; Shulhan Arukh, Hoshen Mishpat 216:6). 


Perek V 
Daf 82 Amud b 


— NOTES — 
He has no path, etc. - ^3) b PX JIT: Since he acquires the 
ground along with the trees, it is as though he owns a field 
adjacent to the field of another. In order to access his field he 
must purchase the right to pass through the other field. More- 
over, if he does not have as basic a right as a path to his field, he 
certainly does not have the right to an area of land sufficient for 
the gatherer and his basket, which is less essential, as a gatherer 
could climb up the tree or gather the fruit from underneath it 
(Rashbam). Alternatively, if he receives no path despite the fact 
that this would cause no loss to the owner of the field, who 
could still sow the land, the buyer certainly does not receive 
an area of land for gathering his fruit, as the owner of the field 
would then be unable to utilize that land (Ri Migash). 


From the statement of our teacher — 183192: This is refer- 
ring to Rabbi Elazar, who indicated that the ground acquired by 
the owner of the trees is considered a separate field. One can 
infer from here that if the buyer bought only two trees and did 
not acquire the ground beneath them, he has a right to a path 
(Rashbam; Ramah). Other commentaries contend that Rabbi 
Elazar did not say that the ground acquired by the owner of 
the trees is considered a separate field. Rather, the statement: 
The ground he acquired along with the trees is considered 
another land, was issued by the Gemara to explain how Rabbi 
Zeira reaches his conclusion (Rabbeinu Yona). 

Alternatively, the Gemara infers from the case of a sale of 
two trees, where the owner of the field may not cut down 
extending branches, that the owner of the trees has a right to 
an area sufficient for a gatherer of fruit and his basket. Since 
Rabbi Elazar says that the right to a path is more fundamental 
than the privilege of standing by the tree to collect the fruits, 
it follows that the buyer in this case also has a right to a path 
(Tosafot). Some commentaries note that Tosafot accept a ver- 
sion of the text that omits the explanation that the ground 
acquired by the owner of the trees is considered a separate 
field, as this point is entirely unnecessary according to their 
interpretation (Maharshal). 
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The Gemara asks: But according to the opinion of Rav Zevid, 
who maintains that Rav Nahman is referring to all types of trees, 
the mishna is difficult. The Gemara answers: Rav Zevid interprets 
the mishna as referring to a situation where the owner of the trees 
bought the trees for five years" and stipulated that he may plant 
new trees in place of the original trees in the event the original 
ones are cut down. 


§ The mishna teaches: If one bought three trees he has acquired 
the ground along with them. The Gemara asks: And how much 
of the field does he acquire? Rabbi Hiyya bar Abba says that 
Rabbi Yohanan says: This buyer has acquired" the ground that is 
located underneath the trees, and the area between them, and 
with regard to the space outside of the trees and their branches, 


NOTES 


Where the owner of the tree bought the trees for five years — 
pw wand part: The commentaries explain that according to 
Rav Zevid the mishna is referring to one who purchased the 
trees for a set amount of time. Within that time he is permitted 
to plant new trees in place of the ones cut down (Rashbam). 
Others add that the five years are merely an example, as the 
same applies to any defined span of time (Ramban). Some 
suggest that as the buyer purchases the trees for five years, he 
is evidently buying young trees and would not expect them 


Others explain that as he buys the tree for a specific 
amount of time, even if the tree dries out he does not relin- 
quish the option to wait and see if new branches will grow 
from the trunk. This is not the case with regard to a palm tree, 
which will not grow again (Ra‘avad). Alternatively, Rav Zevid 
contends that Rav Nahman is referring to one who buys the 
tree for five years, while the mishna addresses one who buys 
it for the duration of the tree’s life (Rid). 
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to be cut down and uprooted (Rabbeinu Tam). 


he has acquired an area sufficient for a gatherer of figs and his 
basket in hand to stand close to the tree. Rabbi Elazar objects to 
this: Now that the halakha is that the buyer has no path" and must 
purchase a path through the field to access his trees; if so, does he 
have possession of an area for the gatherer and his basket? The 
Gemara elaborates: He has no path, even though he has no other 
means of gaining access to the trees, as the ground he acquired 
along with the trees is considered another land and is not part of 
the rest of the field. Why, then, would he have possession of an 
area for a gatherer and his basket? 


Rabbi Zeira says: From the statement, i.e., the objection, of our 
teacher," we learn that it is in the case of three trees that the 
owner of the trees has no path, as the buyer acquired a separate 
piece of land along with the trees. But in the case of two trees the 
buyer has a path," as he says to the owner of the field: My trees 
are standing on your land, and as I am allowed to use your field 
to tend to my trees I have the right to walk through your land 
to reach them. 


Rav Nahman bar Yitzhak said to Rava: Shall we say that Rabbi 
Elazar does not accept the opinion of Shmuel, who was his 
teacher? As Shmuel says: The halakha is in accordance with the 
opinion of Rabbi Akiva, who says: One who sells, sells gener- 
ously. According to Rabbi Akiva, one sells in a manner that is 
advantageous for the buyer, and is presumed to have included in 
the sale even items that were not explicitly specified. In this case, 
as he has sold a tree that remains on his property, the seller grants 
the buyer the right to access his tree. 


HALAKHA 


In the case of two trees he has a path — b w) Dw NT: 
Although one who buys two trees in a field belonging to 
another does not acquire the ground, he is entitled to use a 
path in the field so that he may collect the fruits. The halakha 
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follows the inference of Rabbi Zeira. The buyer also receives 


an area sufficient for a gatherer of fruit and his basket to stand, 
as well as the ground under the trees, so that he can col- 
lect his fruit. The Tur, citing Tosafot, rules that he can prevent 
the owner of the field from sowing this land (Shulhan Arukh, 
Hoshen Mishpat 216:9). 
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Rava said to him: Even if Rabbi Elazar himself agrees with Rabbi 

Akiva, the mishna cannot be explained in accordance with the 

opinion of Rabbi Akiva. Rather, the mishna must be in accor- 
dance with the opinion of the Rabbis, who hold that one who 

sells does so sparingly, and the difficulty that Rabbi Elazar raised 

against Rabbi Yohanan is predicated on the fact that the mishna 

is in accordance with the opinion of the Rabbis. 


From where does Rava derive that the mishna is not in accor- 
dance with the opinion of Rabbi Akiva? From the fact that the 
mishna teaches: If the three trees grew, the owner of the land 
may cut down the branches that extend into his field. And if it 
enters your mind that the mishna is in accordance with the 
opinion of Rabbi Akiva, why may he cut them down? Doesn’t 
Rabbi Akiva say that one who sells, sells generously? 


Rav Nahman bar Yitzhak said to him: This does not prove that 
the mishna is not in accordance with the opinion of Rabbi Akiva. 
You can say that Rabbi Akiva stated his ruling in the case of a 
pit and a cistern that are situated in a field belonging to another, 
which one sells in a generous manner, as they do not weaken 
the land. But did you hear him say that the seller is generous 
toward the buyer with regard to a tree," which can weaken 
the land? 


Doesn’t Rabbi Akiva concede in the case of a tree that leans 
out into the field of another, in which the owner of the other 
field cuts down the branches until the full height of an ox-goad, 
the handle that protrudes over a plow? Since the extending 
branches impede his efforts to plow his field, it is permitted for 
him to cut them down. This indicates that even according to 
Rabbi Akiva one does not grant privileges that are detrimental 
to his own interests. If so, the mishna can be explained even in 
accordance with the opinion of Rabbi Akiva, which indicates 
that Rabbi Elazar does not accept his ruling. 


The Gemara points out: It is taught in a baraita in accordance 
with the statement of Rabbi Hiyya bar Abba: If one buys three 
trees in a field belonging to another, this buyer has acquired 
the ground that is found underneath the trees, and the area 
between them, and outside of the trees and their branches an 
area sufficient for a gatherer of figs and his basket. 


Abaye said to Rav Yosef: Those areas around the trees that are 
designated for a gatherer of figs and his basket are used for this 
purpose only at specific times. Who sows" that land during the 
rest of the year, the owner of the trees or the owner of the field? 
Rav Yosef said to him: You learned the answer in a mishna 
(99b): If one owns a garden that is surrounded by the garden of 
another, the owner of the inner garden has a right to a path 
through the outer garden. Even so, the owner of the outer garden 
may sow the path. 


Abaye said to him: Are the cases comparable? There, in the 
case of the outer and inner gardens, there is no loss suffered 
by the buyer when the owner of the outer garden sows the path, 
as he can still pass through it. But here, there is a loss for the 
buyer, as the one who bought the trees says to the owner of 
the field: The fruits that fall from the trees will become soiled" 
by the plants. 


HALAKHA 


Those areas designated for a gatherer.. 


.and his basket, who 
sows = pit il TYN ix: If one buys two or three trees in a 
field belonging to another, neither the owner of the tree nor the 
owner of the field may sow the land designated for the gatherer 
of fruit and his basket without the permission of the other. This 
halakha is in accordance with the statement of Abaye. With 


buys three trees he acquires this land and only he may sow this 
land. If one buys two trees, the owner of the tree may not sow 
this land, as it does not belong to him, and the owner of the 
field may not sow it either, as it is designated for the use of the 
owner of the tree (Rambam Sefer Kinyan, Hilkhot Mekhira 24:2; 
Shulhan Arukh, Hoshen Mishpat 216:6, 9). 


regard to the ground between and beneath the trees, if one 


NOTES 

Did youh hear him say with regard to a tree - %2 tons v3 
in a situation where he suffers no further loss due to the sale. 
For example, if one sells a pit or a cistern the buyer is allowed 
an access path, because this does not prevent the seller from 
planting his entire field, including the area designated as the 
path (Ri Migash; Ramah); or because there was already an 
existing path there (Rabbeinu Yona). By contrast, with regard 
to the sale of a tree, the seller does not grant the buyer the 
rights to the spreading branches. The reason is that this 
would likely cause a loss to the seller over the course of time, 
either due to the branches of the tree, which would render it 
difficult to plow the area beneath it (Rashbam), or because 
the owner of the tree would effectively acquire ownership 
over a larger portion of the field (Ri Migash; see Ritva). 


The fruits will become soiled — 3 9393p: The fruits that 
fall from the trees will become soiled by the plants in the 
field (Rashbam), or by the mud when the owner of the field 
waters his plants (Nimmukei Yosef). 
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Both this and that are not permitted, etc. — PWI YN m m 
"yan: The latter clause of the mishna addresses a case where 
the court awards a side path to the owner of the inner garden. 
Although one could still use the path if i 
of the outer garden is not permitted to plant on this path. By 
inference, in this case the owner of the field is certainly not 
permitted to plant in the area set aside for 
tree to gather its fruits, as doing so would cause the fruits to 
become soiled (Rashbam). Others explain tha 
of the outer garden is not permitted to sow the path, as that 
would render it more difficult for the owner o 
to bring merchants to his own garden, so too, the owner of the 
field may not sow around the tree, as this will cause a loss to 


the owner of the tree (Ri Migash). 


And how much space must there be between them - 77231 
JPA x: If the trees are too close together they will eventu- 
ally be uprooted, and in this case the buyer would have no 
right to any land, e.g., where one sells tree trunks attached to 
the ground to another. Conversely, if there is too much space 
between the trees they are no longer considered one unit, and 
it is as though he acquired three isolated trees (Ri Migash). 


This case is similar only to the last clause of that mishna, which 
states: If the owner of the inner garden is given a side path, so that 
he suffers a loss of some kind because he cannot take the shortest 
path to reach his garden, both this owner of the inner garden and 
that owner of the outer garden are not permitted" to sow the path. 
Similarly, here too, neither the owner of the trees nor the owner of 
the field are permitted to sow the place designated for the gatherer 
of figs and his basket. 


The Gemara comments: It is taught in a baraita in accordance with 
the opinion of Abaye: This buyer has acquired the ground that is 
found underneath the trees, and the area between them, and out- 
side of the trees and their branches an area sufficient for a gatherer 
of figs and his basket. And both this owner of the field and that 
owner of the trees are not permitted to sow it. 


The Gemara inquires: And how much space must there be between 
the three trees’ for them to be considered one unit, which means 
that the land is acquired by the owner of the trees? Rav Yosef says 
that Rav Yehuda says that Shmuel says: The distance between 
the trees must be from four cubits to eight cubits. Rava says that 
Rav Nahman says that Shmuel says: It must be from eight cubits 
to sixteen cubits. Abaye said to Rav Yosef: Do not disagree with 
Rav Nahman, as we learned in a mishna in accordance with his 
opinion. 


As we learned in a mishna (Kilayim 4:9): One who plants his vine- 
yard sixteen cubits" by sixteen cubits, i.e., he leaves sixteen cubits 

between each row of vines, is permitted to bring other species of 
seeds to the empty spaces between the rows and sow them there. This 

is not considered a violation of the biblical prohibition with regard 

to sowing diverse crops in a vineyard, which is one of the prohibitions 

of diverse kinds. 


Rabbi Yehuda said: There was an incident in the city of Tzalmon, 
where one individual planted his vineyard sixteen by sixteen cubits. 
And he would turn’ the branches’ of two rows that were facing each 

other to one side, so that there was a space of sixteen cubits between 

the two rows, and sow the clearing. The following year he would 

turn the branches to the place that was sown the year before, and 

would sow the land that had been left uncultivated the previous year, 
as it had been filled with the branches from the vines. And the inci- 
dent came before the Sages and they permitted it. This demon- 
strates that sixteen cubits between plants is required for them to be 

considered separate units. 


Rav Yosef said to him: I do not know about this, but there was a 
similar incident 


NOTES 

Sixteen cubits, etc. — 13) mA% MWY Ww: For a grove of grape- 
vines to be considered a vineyard with regard to the prohibition 
against sowing diverse crops in a vineyard, it must be in the 
format of a vineyard, i.e., it must consist of at least two rows, 
each with three grapevines, while at least two vines on each 
row are directly opposite each other. A single row of grapevines 
is not considered a vineyard. This is halakhically relevant in 
hat one must distance other crops from a single vine only by 
he amount of space that is necessary to attend to the vine, 
which is six handbreadths according to the Rabbis or three 
handbreadths according to Rabbi Akiva. This mishna states 
hat if the rows of grapevines are sixteen cubits apart, each is 
considered a separate row. 


is sown, the owner 


he owner of the 


just as the owner 


he inner garden 


And he would turn, etc. — 3) Jain mm: He would leave 
he space required to attend to the vines, and then plant the 
rest of the clearing. The reason that this owner would not 
sow underneath the branches, despite the fact that the roots 
of the rows of vines were separated by sixteen cubits from 
one another, is that one may not sow underneath the bran- 
ches of a grapevine by rabbinic law, even if they extend far 
out (Josafot; Rid). 
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involving the sale of trees in a village of shepherds," and they came 
before Rav Yehuda, and he said to the seller: Go and give to the 
one who bought the trees sufficient land for an ox and its vessels. 
But I did not know how much was sufficient land for an ox and 
its vessels. When I heard that which we learned in a mishna (26a), 
I came to a conclusion with regard to this case. The mishna teaches 
as follows: A person may not plant" a tree close by the field of 
another, unless he places it at a distance of four cubits from the 
other field. 


Rav Yosef continues: And it is taught in a baraita with regard to 
this mishna: The four cubits that the Sages stated are for the work 
of the vineyard, so that he does not take oxen and a plow into his 
neighbor’s field while tending to his vineyard. I studied this mishna 
and baraita and said: Learn from it that the phrase: Sufficient for 
the ox and its vessels, means four cubits. At this stage, the Gemara 
has demonstrated that Rav Nahman’s opinion is supported by a 
mishna, whereas Rav Yosef’s ruling is supported by the incident 
involving Rav Yehuda. 


The Gemara asks: But didn’t we also learn a ruling in a mishna 
(Kilayim 4:9) in accordance with the opinion of Rav Yosef? That 
mishna teaches: Rabbi Meir and Rabbi Shimon say: In a case of 
one who plants his vineyard" eight cubits by eight cubits, i.e., he 
leaves eight cubits between each row of vines, it is permitted for 
him to bring seeds to the empty spaces between the rows. This 
ruling can be cited in support of the opinion of Rav Yosef that if 
there is a space of eight cubits between trees or vines they are not 
considered one unit. Why, then, is this mishna not brought as proof? 


The Gemara answers: Even so, it is preferable to cite the incident 
in Tzalmon as proof." Whenever possible, it is preferable to provide 
support for an opinion by means of a practical ruling, as it demon- 
strates that the Sages took action in accordance with that opinion 
and did not merely teach it as halakha in theory. 


The Gemara comments: Granted, according to the analysis of 
Rav Yosef stated in accordance with the opinion of Rabbi Shimon, 
we hear about the maximum distance that the trees can be scattered, 
and we hear about the minimum distance that they can be planted 
close together. The distance that the trees can be scattered is that 
which we said, i.e., eight cubits. The minimum distance that they 
can be planted close together is as we learned in a mishna (Kilayim 
5:2): A vineyard that is planted in consecutive rows with less 
than four cubits between the rows" is not classified as a vineyard, 
because the rows are planted too close together. This is the state- 
ment of Rabbi Shimon. And the Rabbis say: It is considered a 
vineyard, and one views the middle vines as if they are not there, 
as they are slated to be uprooted. 
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NOTES 
In a village of shepherds — xmwit x113: The Gemara 
does not provide the details of the incident that occurred in 
his village, nor does it explain how this serves as a proof for 
Rav Yosef’s opinion, specifically his ruling that eight cubits is 
he maximum distance. According to some commentaries 
he incident involved one who sold three trees, and it was 
nown that there was a space of less than eight cubits 
between them (Rashbam). 
Tosafot suggest other possibilities, which do not rely 
on the supposition that the trees were separated by less 
han eight cubits. One explanation is that the ruling in that 
incident serves as proof for the first part of Rav Yosef's state- 
ment, that the minimum distance is four cubits, and from 
he fact that the minimum measurement of Rav Nahman 
is incorrect it is assumed that his maximum measure is also 
rejected. Alternatively, Rav Yehuda rules with regard to the 
minimum four cubits in accordance with the opinion of 
Rabbi Shimon, and Rabbi Shimon maintains the maximum 
space is eight cubits. Others suggest that this proof follows 
the logic stated in the continuation of the Gemara’s discus- 
sion that it is reasonable to assume the maximum space is 
double the minimum space (see Ramban and Ritva). 
Tosafot offer yet another interpretation: Rav Yehuda said 
the seller must measure for each separate tree a space for 
an ox and its vessels, which means that the space between 
the trees amounts to eight cubits. Rav Yosef heard from Rav 
Yehuda that he specified eight cubits in order to exclude 
a greater distance. 


It is preferable to cite the incident as proof - pty nwyn: 
This is because the Sages will occasionally raise sugges- 
tions based on logical reasoning, without necessarily being 
certain enough to act on the basis of that idea. By contrast, 
if a Sage issues a practical ruling, clearly he has concluded 
that this is the correct halakha. Similarly, it is explained in 
the Jerusalem Talmud that one cannot cite a proof from an 
abstract ruling of halakha but only from one that was stated 
with the intention that it should be acted upon. 


HALAKHA 
two fields there is no need to preserve any distance (Rambam 


A person may not plant, etc. — 13) DT% yur x: One may not 
plant a tree alongside trees belonging to another, or plant a 
grapevine near the grapevines of another, unless he places 
it at a distance of four cubits, as this is the space required for 
plowing between the plants. If it is not the custom in that 
place to plow between plants it is not necessary to distance 
one's plant (Beit Yosef). If they both wish to plant at the same 
time, each one must distance his plant half of this distance 
(Rema, citing Maggid Mishne). This is the necessary distance in 
Eretz Yisrael. In Babylonia, half this distance between each tree 
or each grapevine is sufficient, although there must be four 
cubits between a tree and a grapevine, and some say that four 
cubits are also necessary between two trees of the same type 
(Rambam). Others say that an even greater distance is required 
in this case (Rema, citing Tur). If there is a fence between the 


Sefer Kinyan, Hilkhot Shekhenim 10:8; Shulhan Arukh, Hoshen 
Mishpat 15:25). 


One who plants his vineyard, etc. — 131 i272 NX Yost: If one 
who plants a vineyard leaves a space of at least eight cubits 
between each row of vines, excluding the place of the vine itself, 
itis permitted for him to plant other seeds inside this space at a 
distance of six handbreadths from the grapevines, as this is not 
considered a violation of the prohibition of diverse kinds. This 
halakha follows the opinion of Rabbi Meir and Rabbi Shimon, 
in accordance with the ruling in the Jerusalem Talmud. Some 
hold that this is the halakha in a vineyard that has two rows 
of vines, whereas in a vineyard containing three rows of vines 
there must be a distance of sixteen cubits between each row 


of vines, in accordance with the unattributed opinion in the 
mishna (Rambam Sefer Zera‘im, Hilkhot Kilayim 7:4, and Ra'avad 
and Kesef Mishne there; Shulhan Arukh, Yoreh De'a 296:34). 


Avineyard that is planted with less than four cubits between 
the rows, etc. — 131 Nix yaa nina by vipat 072: If there 
are two rows of grapevines, and there are less than four cubits 
between the two rows, this is not classified a vineyard and 
one may plant other types of seeds at a minimum distance of 
six handbreadths from the grapevines. In a case of three rows 
of grapevines, even if there are less than four cubits between 
two of the rows of vines, this is considered a vineyard, as the 
middle row is viewed as though it were not there (Rambam 
Sefer Zera‘im, Hilkhot Kilayim 7:3-4; Shulhan Arukh, Yoreh Dea 
296:32—33, and Beur HaGra there). 
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HALAKHA 


From four cubits...less, etc. — 3) TINS... naK ya: 
If one buys three trees in a field he acquires the ground 
underneath and between the trees, but only if there is a 
distance of four to sixteen cubits between the trees. He 
acquires the ground even if there are precisely sixteen 
cubits between the trees, contrary to the opinions of 
those who maintain that the ground is acquired only 
if there are up to but not including sixteen cubits 
between the trees (Ri Migash; Rashbam). This halakha 
is in accordance with the statement of Rava and the 
baraita. Furthermore, when one buys the ground he 
acquires all of the small trees, in accordance with the 
baraita (Rambam Sefer Kinyan, Hilkhot Mekhira 24:3; 
Shulhan Arukh, Hoshen Mishpat 216:6-7). 


From the wide place - am) Dipa: When measuring 
the distance between trees one measures from the 
root of the tree. This ruling is not consistent with the 
explanation of the Rashbam, but is in accordance with 
the plain meaning of the statement of Rav Geviha of 
Bei Khatil (Rambam Sefer Kinyan, Hilkhot Mekhira 24:4; 
Shulhan Arukh, Hoshen Mishpat 216:7). 


The layered branch of the vine — paw 7V7: If 
a grapevine rises slightly from the ground and then 
descends and continues growing at ground level, and 
then rises again in another spot, so that the vine appears 
to be in the shape of a leg bent at the knee, then when 
one measures the distance from the vine in the context 
of the prohibition of diverse kinds, one measures from 
the second point of contact with the ground, not the 
first (Rambam Sefer Zera‘im, Hilkhot Kilayim 8:10; Shulhan 
Arukh, Yoreh De‘a 296:64). 
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But according to the analysis of Rav Nahman stated in accor- 
dance with the opinion of the Rabbis, we hear the maximum 
distance that the trees can be scattered, i.e., sixteen cubits, as in 
the incident in Tzalmon. Concerning the minimum distance that 
they can be planted close together, did we hear this distance? 
The Gemara answers: This is based on logical reasoning; from 
the fact that according to Rabbi Shimon the minimum distance 
is half of the maximum distance, according to the Rabbis as well, 
the minimum distance is half of the maximum, i.e., eight cubits. 


Rava says: The halakha is that one who buys three trees acquires 
the land if the distance between the trees is anywhere from four 
cubits to sixteen" cubits. This ruling is a combination of the two 
opinions, which is favorable to the buyer. It is taught in a baraita 
in accordance with the opinion of Rava: How close may they be? 
Four cubits. And how far apart may they be? Sixteen cubits. 


If one bought three trees planted in this manner, this one has 
acquired the land and the small trees" that are between them. 
Therefore, if the tree dried up or was cut down he has ownership 
of the land. If the distance between the trees was less" than this 
or more than this, or if he bought the trees one after the other, 
this buyer has not acquired either the land or the trees that are 
between them. Therefore, if the tree dried up or was cut down 
he has no ownership over the land. 


§ Rabbi Yirmeya raises a dilemma: When one measures the 
distance between the trees, does he measure from the narrow 
place" on the trunk of the tree or does he measure from the wide 
place?" Rav Geviha of Bei Khatil said to Rav Ashi: Come and 
hear a proof, as we learned in a mishna (Kilayim 7:1): When one 
comes to measure from the layered branch" of the vine" he mea- 
sures only from the second root, as this is the average, not the 
widest part of the vine. 


NOTES 


To sixteen — Mwy ww “yy: According to the some commentaries, 
his means up to but not including sixteen cubits. This ruling is 
derived from the halakhot of diverse kinds, where it is permitted 
o sow diverse kinds of plants if there is a distance of sixteen 
cubits, an indication that they are considered to be planted in 


wo separate plots. 


Many early commentaries maintain that the sixteenth cubit is 
included. They explain that the measure of distance for diverse 
inds is larger than in the case of sales, i.e., the cubit used for 
diverse kinds is slightly larger than the standard cubit (Tosafot). 
The commentaries add that larger cubits are used with regard to 


(Rashbam). Others indicate that the expression: From the narrow 
place, means from the place where the distance between the two 
trees is shortest, i.e., from where their trunks are thick, whereas 
the wide place is from the spot where the distance is the widest, 
the upper part of the trunk (Rabbeinu Hananel). 


The layered branch [harekhuva] - 7313973: There are three differ- 
ent explanations of this term. According to some commentaries, 
rekhuva is referring to grafting [harkava], and the mishna is dis- 
cussing one who grafts a branch from a young grapevine onto an 
old grapevine. One does not measure from the contact point of 
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diverse kinds in case one makes a mistake, whereas in the case of 
sales, because either the seller or the buyer will incur a loss if an 
incorrect measure is used, they both take care to measure carefully 
and therefore will use precise cubits (Ramah). Furthermore, with 
regard to sales it is necessary to be exact so that neither party 
loses out, but with regard to prohibitions the halakha is stringent 
to ensure that one does not commit a transgression. 


And the trees — niyy Mixx: According to some commentaries 
this is referring to small trees, seedlings, which are not counted 
when calculating the distance between trees in the context of 
sales (Rashbam). Others explain that it is referring to barren trees 
that will be uprooted (Rabbeinu Yona; see Ramah). 


From the narrow place - %7 Dipa: Some explain that this is 
referring to the narrow part of the trunk, i.e., its top, whereas the 
wide place refers to the widest part of the trunk. Alternatively, 
the narrow place is the trunk, and the wide place is the treetop 


he branch with the old vine but from its second joint (Rashbam). 
Others claim that rekhuva means an old grapevine (Ritva). Alterna- 
ively, rekhuva refers to layering a branch of an old grapevine and 
covering it with earth, so that it will strike new roots [havrakha] 
and produce a new grapevine. The end of the old grapevine 
becomes the root of the new grapevine, which is referred to by 
he mishna as: The second root (Tosafot; Rabbeinu Yona). 

Yet others explain that rekhuva refers to a grapevine that is bent 
ike a leg is bent at the knee [arkhuva], and does not grow straight, 
i.e., the vine rises a bit, becomes bent down, and grows alongside 
he ground, before rising in another spot. In this case, one does 
not measure from the first root but from the bend (Rambam; 
Ramban). Some infer from the mishna that one does not measure 
rom the narrow or the wide part but from an average section 
(Rashbam; Rabbeinu Hananel; Ramah), while others maintain 
hat the word: Root, proves that one measures from the thick 
part, from the actual root (Josafot; Ramban; see Rabbeinu Yona). 


nanye bagay aya 
arma ne 


aw ona yan maa 31 vas 
TIAI PDI yow xn PWN 
2) - PRU Pp Dp wow 
w ON “Wai pry 13 awhy 
-mY AY) NaN yaw PP 
poveyn pe -IKI on PIYA 


Jina ow b 29:139 11 Y3 
DID ATA AYAT by ime mw 
avan bw ina ime bw qina 

APAPA 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Rabbi Yirmeya raises a dilemma: If the owner of the field sold 
to someone three branches that grew from one tree," and its 
trunk was covered with earth so that the branches appeared to 
be three separate trees, what is the halakha? Are they consid- 
ered three trees, which would mean that their owner acquires 
the ground between them? 


Rav Geviha of Bei Khatil said to Rav Ashi: Come and hear 
a proof, as we learned in a mishna (Kilayim 7:2): With regard 
to one who layers the branches of three vines" into the ground 
so that they take root while still attached to the base of the 
vine, and their roots that rise above the ground are visible," 
Rabbi Elazar, son of Rabbi Tzadok, says: Ifthere is a distance 
between them of four cubits to eight cubits, they combine 
to form one vineyard composed of six grapevines. And if 
not, they do not combine. It can be inferred from this mishna 
that the different branches of a tree are considered separate 
entities when the trunk is covered by earth, provided the 
required distance between them is maintained. 


Rav Pappa raises a dilemma: If the owner of a field sold 
to someone two trees in his field" and one situated on its 
border," what is the halakha? Similarly, if one bought two 
trees in the field of one person’ and one in the field of another, 
what is the halakha? Do the trees combine to form one unit 
of three trees, or not? The Gemara states that this dilemma 


shall stand unresolved. 


Three branches from one tree — px 12 aww: Some 
explain that this is referring to a tree with three branches 
hat extend away from each other in such a manner that 
here are at least four cubits of space between them. At 
some point a sandbank covered the ground, hiding their 
joint trunk, and therefore at the time of the sale they appear 
o be three separate trees (Rashbam; Ramah). Others say that 
his is referring to a buyer who purchased three branches, 
each from a separate tree, and the question is whether this 
is akin to buying three actual trees (Rabbeinu Gershom 
eor HaGola). Alternatively, this refers to an individual who 
bought three separate, spread-out branches from one tree, 
but did not buy the tree itself (Ri Migash). 


And their roots are visible — pgg {Ips According 
o some commentaries this means one can see that the 
grapevines have taken root in the place where they have 
been layered. Consequently, although they are still attached 
o the main vine, since their point of attachment is in the 
ground the layered vine is considered separate from the 
main vine (Rashbam). The same can be applied in the case 
of three branches from one tree: Since their shared trunk is 
not visible they are considered three trees. 

Others explain that after the branch is layered and cut 
from the original vine, two visible stems rise from the 
ground, one from the place of the original roots and the 
other from where the branch was layered (Rabbeinu Ger- 
shom Meor HaGola; see Ri Migash). 


NOTES 


And one situated on its border - %97 by ‘IHX: The com- 
mentaries explain that as the height of the border differs 
rom that of the field, and special halakhot pertain to the 
border between fields, the question arises as to whether two 
rees in the field combine with the third tree on its border to 
be considered a sale of three trees (Rashbam). According to 
he Rashbam’s version of the text, the Gemara subsequently 
asks: And if you say that they are considered a unit of three 
rees, what is the halakha if the third tree is situated across 
he border, in someone else's field? 


Two trees in the field of one person, etc. - bw Jina ow 
"131: According to some commentaries, this is referring to 

one who sold two trees from his field together with another 
ree that he owned, along with its ground, which was situ- 
ated in a field of another. The question is whether the buyer 
is considered to have purchased a unit of three trees (Rash- 
bam). Others claim that this is referring to one who buys two 

rees in a field belonging to one person, and a third nearby 
ree and its ground from the field of another. If so, the ques- 
ion is whether the seller can claim that because he sold only 

wo trees he did not intend to sell the land between them, or 
whether the buyer can convincingly argue that he intended 

o buy three trees along with the land, and the seller must 
grant it to him (Rabbeinu Yehonatan of Lunel). 


HALAKHA 


Three branches from one tree — tons 12 ww: If one buys three 
branches of one tree that are at a distance of four cubits from one 
another, and sediment has covered the trunk so that it looks like 
three separate trees (Maggid Mishne), it is as if he bought three 
separate trees, and he acquires the ground accordingly. The Rema, 
citing the Tur, says that if they are so thin that they do not impede 
one from working the area surrounding the trees with an ox and 
plow, he has not acquired the ground between them (Rambam 
Sefer Kinyan, Hilkhot Mekhira 24:1; Shulhan Arukh, Hoshen Mishpat 
216:6). 


One who layers the branches of three vines - 0393 voy Paan: 
In a case where one layers the branches of three vines into the 
ground so that they take root while still attached to the main vine, 
and their roots are visible, if the distance between them is between 
four and eight cubits they combine with other vines that were 
not layered, and they are considered separate vines. If not, they 
do not combine. Some (Ra'avad; Rashbam; Gra) explain that the 
main vines and the layered vines combine to form one vineyard 
of three vines (Rambam Sefer Zera'im, Hilkhot Kilayim 6:9; Shulhan 
Arukh, Yoreh De'a 296:26). 


Two trees in his field, etc. — 11971 Jina Dw: In a case where 
one buys three trees, if two are situated in the seller's field while the 
third is on the border, or if two are in his field and the third is in the 
field of another, then he has not acquired the ground beneath and 
between the trees, nor the trees that grow between them. If these 
trees dry out or are cut down, he does not have the rights to the 
ground. Since this question remains unresolved by the Gemara, the 
burden of proof rests upon the buyer (Rambam Sefer Kinyan, Hilkhot 
Mekhira 24:4; Shulhan Arukh, Hoshen Mishpat 216:7). 
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A pit, etc. -31 143: If one buys three trees that are separated 
by a pit, a stream of water, or a public thoroughfare, he has not 
acquired the ground underneath and between the trees or 
he trees planted between them. If the trees dry out, he may 
not plant new ones in their place. If he wants to do so, the 
burden of proof rests upon the owner of the trees to prove 
hat he has a right to the ground. Since the Gemara leaves 
hese dilemmas unresolved, the burden of proof rests upon 
he claimant, as in all uncertain monetary cases (Rambam 
Sefer Kinyan, Hilkhot Mekhira 24:4; Shulhan Arukh, Hoshen 
Mishpat 216:7). 


There was a cedar between them — ji) tI my: If one 
buys three trees in a field, since he acquires the ground 
between the trees, he also acquires all of the trees found 
between them (Rambam Sefer Kinyan, Hilkhot Mekhira 24:1; 
Shulhan Arukh, Hoshen Mishpat 216:6, and see Beer HaGola 
and Sma there). 


In the form of a tripod — xa1¥M3: One who buys three trees 

in a field acquires the ground between the trees only if the 

trees are planted in the form of a tripod. This is in accordance 

with the statement of Shmuel, as the halakha is ruled in accor- 
dance with his opinion in his disputes with Rav with regard 

to monetary matters (Rambam Sefer Kinyan, Hilkhot Mekhira 

24:3; Shulhan Arukh, Hoshen Mishpat 216:7). 


OUND - 


Tripod — xasm: The Gemara here uses the term tripod to 
describe a formation in the shape of a triangle. Vessels and 
furniture, such as tables, were fashioned in the shape of a 
tripod in various ancient cultures. 


Greek tripod vessel 
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Rav Ashi raises a dilemma: In the case of a pit" situated between 
the trees, what is the halakha with regard to the possibility that it 
divides between the trees, and therefore the owner of the trees does 
not acquire the ground? Similarly, in the case of a stream of water, 
what is the halakha with regard to the possibility that it divides 
between the trees? With regard to the public thoroughfare’ that 
divides between trees, what is the halakha? Finally, in the case ofa 
line of palm trees," what is the halakha? No answer is found for 
these problems, and the Gemara states that the dilemmas shall 
stand unresolved. 


Hillel’ raises a dilemma before Rabbi Yehuda HaNasi: If a cedar 
grew between the three trees that one bought, what is the halakha? 
The Gemara asks: If it grew, then it emerged in his domain, as 
he already owns the ground, and therefore it is obvious that the 
cedar belongs to him. Rather, the dilemma is as follows: If, when 
one bought three trees, there already was a cedar between them, 
what is the halakha? Is it considered a division between the three 
trees? Rabbi Yehuda HaNasi said to him: Since he bought the 
trees, he has thereby acquired the cedar and acquired the land 
between them. 


The Gemara asks: In what manner must the three trees be posi- 
tioned for the buyer to acquire the ground between them? Rav says: 
They may be planted in a straight line, and Shmuel says: They must 
be planted in the form of a tripod."® The Gemara notes: According 
to the one who says that the trees may be positioned in a straight 
line, all the more so one acquires the ground when the trees are 
planted in the form a tripod. But according to the one who says 
they must be positioned in a tripod, the buyer acquires the ground 
only in this case; but if the trees were planted in a straight line, 
he does not acquire the ground. What is the reason? It is because 
when the trees are planted in the form of a straight line one can 
sow between them, and therefore the seller would not relinquish 
his right to the ground between the trees. 


IES — 


Hillel —bba: Apparently, this Hillel is referring to the Sage who 


is sometimes called Rabbi Hillel, the grandson of Rabbi Yehuda 
HaNasi and the younger brother of Rabbi Yehuda Nesia. This is 
not the famous Hillel who engaged in disputes with Shammai. 


Public thoroughfare — wa% mw: Although in other cases, 
e.g., with regard to the halakhot of Shabbat, a location is con- 
sidered a public thoroughfare only if it is at least sixteen cubits 
wide, in this context the notion of a public thoroughfare is 
evidently referring to a place that is no wider than sixteen 
cubits. This is because three trees do not form one unit if there 
are more than sixteen cubits between them. Consequently, 
here a public thoroughfare means simply a place traversed by 
the public (Rashbam; Tosafot). 


A line of palm trees [rikhba dediklei] - bon aD: Some 
maintain that this term is referring to a stump of a palm tree 
(Meiri). Most commentaries maintain that it means a line of 
palm trees. Some explain that Rav Ashi's series of dilemmas 
move from the least extreme case to the most extreme. He 
starts with the possible interposition of a pit, followed by a 
stream of water, before mentioning a public thoroughfare, fol- 
lowed by a line of palm trees (Rashbam). Others contend that 
the opposite is the case, as a pit is deeper than a water stream, 
which in turn is deeper than a line of palm trees (Rabbeinu 
Gershom Meor HaGola). 

The early commentaries ask why the line of palm trees 
itself is not acquired by the purchaser of the three trees, in 


| NOTES 


There are only a few passages that in the Talmud that refer to 
this Rabbi Hillel, and not many halakhot are cited in his name. 
It seems that he did not live a very long life, which may be the 
reason that so few of his statements are cited in the Talmud. 


accordance with the statement of the Gemara earlier that 
when one buys three trees he acquires the ground and the 
trees that are situated between them. Some say that in this 
case the seller explicitly excluded them from the transaction, 
or that the palm trees belong to someone other than the 
one who sold the trees. Others explain the Gemara’s question 
as follows: Since the seller sold three specific trees, are the 
palm trees important enough that the buyer does not acquire 
he ground between the trees, or are they not considered an 
interposition and are included in the sale (Rabbeinu Gershom 
eor HaGola; Rabbeinu Yona)? 


There was a cedar between them — ji)» Mx m7: Although 
he Gemara stated earlier that when one buys three trees he 
acquires the trees that are situated between them, since these 
hree trees are fruit-bearing while the cedar is a large barren 
ree, perhaps it is considered an interposition between them. 
f so, the area is no longer classified as a field of trees (Rab- 
beinu Yona). According to those who maintain that earlier the 
Gemara was referring only to the small trees between the three 
arger trees, here the question is whether a cedar is different 
due to its size (Rashbam; Ritva). 
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Rav Hamnuna objects to this: And according to the one who 
says that the trees must be planted in the form of a tripod, what 
is the reason that one who buys the trees acquires the ground? Is 
it that one cannot sow between the trees? But if that is so, in a 
case where he sold him three Roman thorny shrubs,” where one 
cannot sow between them, so too would he say that the purchaser 
has ownership of the ground? The other Sage said to Rav Ham- 
nuna: Those Roman shrubs are not significant, as they are merely 
shrubs and not trees, and therefore the ground is not acquired when 
one purchases them. By contrast, these trees are important. 


MI S HN A One who sells the head of a large domesti- 


cated animal" has not sold along with it 
the forelegs, as each part is considered important in its own right. 
All the more so, if one sold the forelegs he has not sold the head. 
Similarly, if one sold the windpipe and the lungs he has not sold 
the liver, despite the fact that they are sometimes attached, and if 
he sold the liver he has not sold the windpipe and lungs. But 
in the case of small domesticated animals, if one sold the head 
he has sold the forelegs, although if one sold the legs he has not 
sold the head. Likewise, if one sold the windpipe and lungs he has 
sold the liver, but ifhe sold the liver he has not sold the windpipe 
and lungs. 


There are four basic cases with regard to sellers" and buyers. Ifthe 
seller sold him wheat and said that the wheat was good, and it is 
found to be bad," the buyer, but not the seller, can renege on the 
sale. If the seller sold him what he thought was bad wheat and it is 
found to be good," the seller can renege on the sale but the buyer 
cannot. If he sold bad wheat and it is found to be bad, or good 
wheat and it is found to be good, neither one of them can renege 
on the sale, as the condition of the sale was met. 


Thorny shrubs — »39t: The common shrub of the Papilionaceae 
family, Alhagi maurorum, or camelthorn, is a thorny bush with 
smooth, non-serrated leaves. It usually grows to a height of 
approximately 30 cm but can grow up to 1.5 m. It is commonly 
found in fields and salt marshes. 


Camelthorn 


Roman [romayta] thorny shrubs — x34 997: An alternative 
interpretation of the term romayta is tall [ramim] thorny shrubs 
(Rabbeinu Gershom Meor HaGola). In any event, the Gemara is 
referring to thorny shrubs whose branches have extended greatly 
or shrubs that have grown and look like trees (see Meiri). Some 
explain that here too, the bushes are planted in the form of a 
triangle (Ri Migash), while others claim that they could also be 
planted in a line, as one cannot sow between them in any case 
due to their thorns (Rashbam; see Ritva). The conclusion of the 
Gemara is that purchasing them does not include the acquisition 
of the ground underneath them, not only because they are insuf- 
ficiently important for the ground to be considered subordinate 
to them (Ramah), but also due to the fact that they are grown 
only to be uprooted and used for kindling (Ri Migash). 


Said it was good and it is found to be bad — niyy ix¥a)) nis»: 
Some commentaries explain that this is not considered a mis- 
taken transaction, which would mean that either side can renege 
on the sale, as the buyer wanted to buy wheat and was in fact 
sold wheat. Nevertheless, since there is a difference in quality it 
is considered exploitation with regard to the price, and therefore 
the buyer can renege on the sale (Rashbam). Although in certain 
situations involving exploitation the transaction is valid and only 
the difference in price is returned, specifically if the overcharge 


_ NOTES 


was one-sixth of the value, here there is another justification for 
canceling the sale, as the seller misled the buyer. Some explain 
hat the Rashbam holds that this is an actual case of monetary 
exploitation, as the bad wheat is worth less than the good whea 
Rabbeinu Tam in Sefer HaYashar). Rabbeinu Tam disputes this 
claim, maintaining that there was no exploitation in terms o 
he price, as the bad wheat was sold for its real price. Rather, 
since everyone wants good wheat, this is considered a type o 
mistaken transaction, as the condition of the sale was not met. 
The same is true in the case of bad wheat that turned out to be 
good, as the seller says that the sold wheat was not the whea 
hat he intended to sell. Alternatively, one can simply say tha 
in the first two cases the exploitation was more than one-sixth 
of the value, and therefore the transaction is nullified (Meiri). 


Said it was bad and it is found to be good — nia» wxxran nips: 
The commentaries ask how the seller could make a mistake of 
this kind, as he supposedly knows what he is selling (Ritva). The 
Ritva explains that the bag was tied and the seller did not know 
what was inside. Alternatively, the Ritva suggests that the seller 
came from outside of the city, and the buyer told him that this 
wheat was comparable to the bad wheat sold in the city, and it 
turned out that the wheat was similar to the best wheat found 
there. 


——————__ HALAKHA 

One who sells the head of a large domesticated animal, 
etc, — 131713 mAT WT TBH: One who sells the head of 
alarge domesticated animal has not automatically sold its 
forelegs. If he sold the forelegs, he has not sold the head. 
If he sold its lungs, he has not automatically sold its liver, 
and if he sold its liver he has not sold its lungs. If one sells 
the head of a small domesticated animal, even after it was 
slaughtered (Sma), he has sold the forelegs. This is all true 
in a place where there is no recognized custom. In a place 
where there is an established custom, the sale follows the 
local custom (Rambam Sefer Kinyan, Hilkhot Mekhira 27:9, 
11; Shulhan Arukh, Hoshen Mishpat 220:14—-15). 


There are four cases with regard to sellers — nima yaq% 
pina: If a seller tells a buyer that he is selling him good 
wheat and it is found to be bad, the buyer can renege on 
the sale, even if the price was correct for the item sold. 
The seller cannot renege on the sale, even if the value of 
the produce increased. If the seller sold bad wheat and 
it is found to be good, the seller can renege on the sale 
even if the price was suitable, whereas the buyer cannot, 
even if the value of the produce dropped. If the seller said 
that the wheat was good or bad, and this was found to 
be the case, neither party can renege on the sale, even 
if it is not the best or the worst produce available. Even 
if the difference between the value and the price of the 
produce amounted to one-sixth of its value, the buyer 
acquires the item while the difference is returned to him 
(Rambam Sefer Kinyan, Hilkhot Mekhira 17:1; Shulhan Arukh, 
Hoshen Mishpat 233:1). 
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BACKGROUND 

Reddish-brown [shehamtit] - mmg: Generally, the 
term shahum refers to a dark color, a kind of dark brown 
or black. Here, from both the context and the explanation 
of the Gemara, shehamtit apparently refers to a color sim- 
ilar to that of the sun [hama]. Nowadays as well, there are 
two principal types of wheat: White wheat, which is soft 
and is used in different types of pastries, and the harder 
red wheat, which is more suited for baking bread. 


Perek V 
Daf 84 Amuda 


NOTES 
If you had not exploited me — nix xb sng: Since you 
violated a prohibition by exploiting me, you should not 
profit from your transgression (Rashbam). 


And the tanna of the mishna also taught — X37 KIM: 
When the Gemara uses this phrase, it means that the 
proof is not from an explicit statement in the mishna. 
Rather, it is a conclusion that may be reached from a close 
reading of its text (see Rabbeinu Tam in Sefer HaYashar). 
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If the seller sold reddish-brown’ wheat" and it is found to be 
white, or white wheat and it is found to be reddish-brown, and 
similarly, if he sold olive wood and it is found to be wood of a 
sycamore, or he sold wood of a sycamore and it is found to be 
wood ofan olive tree, or if the seller sold him wine and it is found 
to be vinegar," or vinegar and it is found to be wine, in all of 
these cases both the seller and the buyer can renege on the sale. 
Since the sale was for a different item than that which was delivered, 
the transaction can be nullified even if there was no mistake with 
regard to the price. 


GEMARA Rav Hisda says: If the seller sold him 


an item that was worth five dinars for 
six dinars," and the item became more expensive and its value 
stood at eight dinars, and the seller wished to return the money 
and cancel the sale because the item’s value had increased, who 
was exploited here? The buyer; therefore, the buyer, but not 
the seller, can renege on the sale, despite the fact that in such a 
situation the seller loses out. This is because 


NOTES 


Reddish-brown wheat, etc. — 15) 7AVaNwW: The mishna first cites 
an example in which the difference between the two items is 
minor, as reddish-brown wheat and white wheat are both good 
wheat, although some people prefer one to the other. The mishna 
continues with straightforward examples of different types of 
wood and substitutions between wine and vinegar. The principle 
is that if the sale was supposed to be of a different item, no 
transaction has occurred. This is in contrast to the earlier clause 


of the mishna with regard to the sale of good wheat in place 
of bad, where the transaction is effective and the discussion 
concerns only the details of the sale (Rashbam). The commentar- 
ies note that the difference between reddish-brown and white 
wheat goes beyond their appearance, as reddish-brown wheat 
produces more flour, but of a lower standard, than that which is 
produced by white wheat (Nimmukei Yosef). 


HALAKHA 


Reddish-brown wheat and it is found to be white...wine and 
it is found to be vinegar, etc. - x¥”an1 pmb mxyan mnanw 
naynin: In cases where the halakha is that only the seller or the 
buyer or neither can renege on the transaction, this is because 
the seller sold the same type of item he had promised, albeit of 
a better or worse quality than he had specified. But if the seller 
said that he was selling one type of item and actually sold a 
different type, then this is not considered a sale and either party 
can renege on it. For example, if the seller sold white wheat 
instead of red, or the reverse, either party can renege on the sale. 
Even if the second item is better and more expensive than the 
item promised at the time of the sale, either party can say that 
he was interested only in the agreed-upon item (Rambam Sefer 
Kinyan, Hilkhot Mekhira 17:2; Shulhan Arukh, Hoshen Mishpat 23311, 
and Sma there). 


Worth five for six — wwa wan mw: In a case where a seller sold 
an item for more than an additional one-sixth of its value, and the 
item appreciated in value so that it was now worth more than the 
price for which it was sold, only the buyer can renege on the sale. 
This is because if there had been no exploitation the seller could 
not have reneged on the sale, and he should not benefit from 
his transgression. The halakha is in accordance with the opinion 
of Rav Hisda. If the seller sold an item worth five dinars for six, 
the halakha is in accordance with the opinion of Rava elsewhere 
(Bava Metzia 49b) that even the buyer cannot renege on the sale 
unless he bought an item for more than an additional one-sixth 
of its value. If he bought it for precisely one-sixth more than its 
value, the seller must pay back the additional sixth (Rambam Sefer 
Kinyan, Hilkhot Mekhira 12:13, 15; Shulhan Arukh, Hoshen Mishpat 
227710, 12). 
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the buyer can say to the seller: If you had not exploited me," 
you would not be able to renege on the sale, and I would receive 
the profit. Now that you have exploited me, can you renege on 
the sale and benefit? And similarly, the tanna of the mishna also 
taught:" If the seller sold him wheat while claiming that the wheat 
was good, and it is found to be bad, the buyer can renege on the 
sale. This implies that the buyer can renege but not the seller, even 
in a situation where the seller would want to renege on the sale, 
e.g. if the item became more expensive. 
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And similarly, Rav Hisda says: If he sold him an item that was 
worth six dinars for five dinars,” and its price was reduced and 
its value now stood at three dinars, who was exploited in this case? 
The seller; therefore, the seller, but not the buyer, can renege on 
the sale. The reason is that the seller can say to him: If you had 
not exploited me, you would not be able to renege on the sale. 
Now that you have exploited me, can you renege on the sale? And 
similarly, the tanna of the mishna also taught: If the seller sold 
him bad wheat and it is found to be good, the seller can renege 
on the sale, but not the buyer. 


The Gemara asks: What is Rav Hisda teaching us?" It is all already 
taught in the mishna. The Gemara answers: If the halakha were 
derived from the mishna alone, I would say that perhaps in the 
cases brought by Rav Hisda," both the buyer and the seller are able 
to renege on the sale. The reason is that this is a case of exploitation, 
as the item was sold for more than its value, and therefore as long 
the buyer can renege on the sale, the sale is not complete. Conse- 
quently, as the seller lost out as well, he can also renege on the sale. 
And as for the mishna, it comes to teach us that if the seller said 
that he is selling good wheat and it is found to be bad, the buyer can 
renege on the sale, as this is considered a case of exploitation. 


It is necessary to teach this, as it might enter your mind to say that 

this is not a case of exploitation because it is written: “It is bad, it 

is bad, says the buyer; but when he is gone his way, then he boasts” 
(Proverbs 20:14). In other words, it is the usual manner of sellers to 

praise their merchandise, while buyers disparage it. Therefore, the 

mishna teaches that the buyer can renege on the sale if the item was 

found to be bad, and the seller can change his mind if it was found 

to be good. 


NOTES 


What is he teaching us — b yawna xp x12: What does Rav Hisda 
add to the mishna, which clearly intends to teach the principle 
hat the one who is guilty of exploitation can never renege on 
he sale? It is true that when the mishna lists several cases not 
every example includes a novel concept, but even so, some of 
he cases must be teaching a novelty. One cannot explain that 
he mishna here teaches the latter clause, that of one who sells 
bad wheat and it is found to be bad, or good wheat and it is 
ound to be good, for no real purpose to parallel the first clause, 
the earlier clause, that of one who sells wheat and said that 
he wheat was good, and it is found to be bad, also contains no 
novelty (Tosafot). 


Perhaps in the cases brought by Rav Hisda - ston 277 KoT: 
The early commentaries have two versions of the Gemara here. 
Some commentaries say that both versions appear in the text as 
different formulations cited by the Gemara itself. The alternative 
version of the text serves to reject the comparison between the 
mishna and Rav Hisda’s statement (Ri Migash; Rabbeinu Gershom 
Meor HaGola; Rabbeinu Barukh). Some accept this version and 
therefore reject Rav Hisda’s opinion. If one follows the standard 
version, this passage clarifies Rav Hisda’s statement in greater 
detail (Rashbam; Tosafot). In other words, the Gemara is simply 
explaining why one might have thought that there is a difference 
in halakha between the cases of the mishna and those discussed 
by Rav Hisda, for which reason Rav Hisda found it necessary to 
teach that there is, in fact, no such difference. 

Either way, the passage addresses the difference, theoretical 
or accepted, between the examples that appear in the mishna 


and those cited by Rav Hisda. Some explain that the distinction 
is between monetary exploitation and exploitation involving 
the type of merchandise. With regard to monetary exploitation, 
it can be assumed that both seller and buyer agree that it was a 
mistaken transaction, and therefore it can be argued that they 
should both be allowed to change their minds. By contrast, in 
the cases of wheat and the like, only one party was mistaken 
while the other knew exactly what he was buying or selling. He 
complained afterward only because it is the manner of a buyer 
to criticize the item that he purchases, just as it is the way of a 
seller to praise it. Therefore, he should not be allowed to renege 
on the sale (Ri Migash). 

Others claim that the mishna is discussing a case where there 
is no exploitation with regard to the price, and if the one who was 
deceived does not want to renege on the sale, he claims: “It is bad, 
it is bad” (Proverbs 20:14). That is, he himself assumed that the 
actual state of the produce would differ from their agreement. By 
contrast, in the case of monetary exploitation one cannot claim 
that he intended to buy or sell at a loss, and as the time during 
which one can renege on a sale has yet to pass (see Bava Metzia 
51a), either party can renege on the sale (Rashbam). Yet others 
suggest that in the case of the mishna, everyone knows that it is 
the manner of sellers to praise their merchandise and of buyers 
to insult it, and therefore one might have thought that neither 
party can renege on the sale. But with regard to the statement 
of Rav Hisda, the validity of the transaction is not dependent on 
what the buyer or the seller said, but on the objective value of 
the merchandise, and therefore there is more reason to think that 
they can both renege on the sale (Tosafot). 


HALAKHA 


Worth six for five - wana ww mw: If a seller sold an 
item for less than its value and thereby lost out on more 
than one-sixth of its worth, and the item depreciated in 
value so that it is now worth even less than the price for 
which it was sold, then the seller can renege on the sale 
but the buyer cannot. This is because if there had been 
no exploitation the buyer could not have reneged on 
the sale, and he should not benefit from the exploitation, 
in accordance with the opinion of Rav Hisda. In a case 
where the seller sold an item and lost out on precisely 
one-sixth of its value, neither can renege on the sale, 
as the halakha is in accordance with the opinion of 
Rava, stated elsewhere (Bava Metzia 49b), that the sale 
is rescinded only if the difference between the value and 
the price of the item amounts to more than one-sixth of 
its value. If the seller sold the item for a price that was 
precisely one-sixth less than its value, he cannot renege 
on the sale, but the buyer is obligated to pay him the 
extra one-sixth (Rambam Sefer Kinyan, Hilkhot Mekhira 
1214-15; Shulhan Arukh, Hoshen Mishpat 227-0; Shulhan 
Arukh, Hoshen Mishpat 227:13). 
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NOTES §=—-W-W¥—___—_—_- 
From the fact that it teaches white - m snp a: This 
is based on the assumption that there are only two pos- 
sible colors of wheat, white and red. Consequently, as white 
wheat is contrasted to shehamtit, a name that derives from 
its similarity to the color of the sun, evidently the sun is red. 
Some point out that although some wheat stalks are black, 
this is not their true color, as dirt or parasites are the cause of 
the black appearance (Rashash, citing Nimmukei Yosef). The 
Rashash himself explains that there are, in fact, black strains 
of wheat; however, only those colors that the sun appears to 
produce are relevant in this context, and the sun does not 
appear to be black. 


BACKGROUND 


The sun is red — K7 mpa KWV: Since the light of the 
sun is white but the sun itself never looks white, the Sages 
thought it reasonable to inquire whether the light of the sun 
is actually reddish and it appears otherwise because its color 
cannot be perceived properly due to its radiance, or whether 
it is actually white. 


Deeper than the shadow - byn ya Apyay: The perception 
of darker areas as signifying greater depth is apparently 
influenced by modern artistic conventions. By contrast, the 
Sages judged the appearance of the bright sun as deeper 
than that of shadows. 


Perek V 
Daf 84 Amud b 


NOTES 


One type of food — x17 mg p3: Wine and vinegar are con- 
sidered one type of food primarily with regard to teruma 
and tithes, i.e., one may separate tithes from one in order 
to render the other permitted. Some add that they are also 
considered one type of food with regard to an admission 
to part of a claim. In other words, if one claims that another 
individual owes him wine and vinegar, and the defendant 
admits that he owes him vinegar, he has admitted to part 
of the claim and is obligated to take an oath concerning the 
wine (Rashbam; Meiri). 


Tithe and teruma, and in accordance with the opinion of 
Rabbi Ela - xydy¢ aT) manm Wy: Most commentaries 
understand that separating tithes from vinegar in order to 
render wine permitted is similar to separating tithes from 
poor-quality produce in order to render superior-quality 
produce permitted, and therefore it is prohibited to do so 
ab initio. Some maintain that according to the Rabbis, wine 
and vinegar are considered the very same type of food. They 
hold that not only is separating tithes from one for the other 
effective, but it is permitted to do so ab initio, and this is 
not akin to separating tithes from poor-quality produce for 
superior-quality produce. The reason is that wine and vinegar 
are used differently, and neither one is considered superior 
to the other (Ramban). 
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§ The mishna teaches that if the seller said that he was selling 
reddish-brown [shehamtit] wheat and it is found to be white, 
both the seller and the buyer can renege on the sale. The Gemara 
assumes that shehamtit means the color of the sun [hama]. There- 
fore, Rav Pappa said: From the fact that the mishna teaches: 
White," in contrast to shehamtit, and there are two types of wheat, 
one white and the other red, conclude from the mishna that this 
sun is red,’ not white. Know that this is the case, as it reddens 
in the morning and evening. And the reason that we do not 
see the red color all day is because our eyesight is not strong 
and we cannot discern the redness of the sun. 


The Gemara raises an objection to this claim: With regard to a 
verse that speaks of leprosy: “And, behold, if its appearance is 
deeper than the skin” (Leviticus 13:30), the Sages explain: This 
means that it is like the appearance of the sun, which is deeper 
than the shadow.’ But there, leprosy is white and yet it is likened 
to the sun. The Gemara answers: There, it means that it has an 
appearance like the sun in certain respects, but it is not like 
the appearance of the sun in all respects. It is like the appearance 
of the sun in that it is deeper than the shadow, and it is not 
entirely like the appearance of the sun, as there the leprous spot 
is white, and here the sun is red. 


The Gemara asks: And according to that which entered our mind 
initially, that the sun is white, doesn’t it redden in the morning 
and evening? The Gemara answers: In the morning it becomes 
red as it passes over the site of the roses of the Garden of Eden, 
whose reflections give the light a red hue. In the evening the 
sun turns red because it passes over the entrance of Gehenna, 
whose fires redden the light. And there are those who say the 
opposite in explaining why the sun is red in the morning and 
the evening, i.e., in the morning it passes over the entrance of 
Gehenna, while in the evening it passes over the site of the roses 
of the Garden of Eden. 


§ The mishna teaches: If the seller sold wine and it is found to be 
vinegar, both the seller and the buyer can renege on the sale. The 
Gemara suggests: Shall we say that the mishna is in accordance 
with the opinion of Rabbi Yehuda HaNasi and not in accordance 
with the opinion of the Rabbis? As it is taught in a baraita: 


Wine and vinegar" are one type of food," which means that if, 
for example, one separated teruma from one of these with the 
intention that it should exempt the other, his action is effective. 
Rabbi Yehuda HaNasi says: They are two types of food. Appar- 
ently, the mishna is not in accordance with the opinion of the 
Rabbis in the baraita. The Gemara rejects this claim: You may 
even say that the mishna is in accordance with the opinion of 
the Rabbis, as the Rabbis disagree with Rabbi Yehuda HaNasi 
only with regard to the issue of whether one can separate tithe 
and teruma from wine to redeem vinegar and vice versa. And the 
Rabbis hold in accordance with the opinion of Rabbi Ela." 


HALAKHA 


Wine and vinegar - ynim j”: One may not separate teruma 
from vinegar in order to render wine permitted, as one should 
not separate teruma from poor-quality produce in order to ren- 
der superior-quality produce permitted ab initio, even if both 
are the same type of food. One may separate teruma from wine 


for vinegar, as one may separate teruma from superior-quality 
produce in order to render permitted poor-quality produce of 
the same type of food (Shakh). This halakha is in accordance 
with the opinion of the Rabbis (Rambam Sefer Zera'im, Hilkhot 
Terumot 5:21; Shulhan Arukh, Yoreh De‘a 331:64). 
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As Rabbi Ela says: From where is it derived with regard to one 
who separates teruma from poor-quality produce for superior- 
quality produce, i.e., in order to fulfill the obligation of separating 
teruma from the high-quality produce, that his teruma is valid 
teruma? As it is stated: “And you shall bear no sin by reason of 
it, seeing as you have set apart from it its best” (Numbers 18:32). 


The verse is understood as indicating that one who sets aside 
inferior produce has sinned. It also demonstrates that if one did, 
in fact, set aside teruma from poor-quality produce in order to 
render permitted superior-quality produce, his action is effective 
and the inferior produce is sanctified as teruma. The reason is 
that if the inferior produce is not consecrated, why would one 
bear a sin? It should be considered as though he did nothing. 
From here it is derived with regard to one who separates teruma 
from poor-quality produce for superior-quality produce" that 
his feruma is valid teruma. The Rabbis agree and hold that in 
the case of one who separates vinegar in order to redeem wine, 
his teruma is valid despite the difference in quality, as wine and 
vinegar are considered a single type of food. 


But with regard to buying and selling, everyone, including 
the Rabbis, agrees that wine and vinegar are two types of food, 
as they have different uses. There are those for whom wine is 
preferable and vinegar is not preferable, and there are those 
for whom vinegar is preferable’ and wine is not preferable. 
M I S H N This mishna discusses several methods of 

acquiring movable property. With regard 
to one who sells produce to another, if the buyer pulled the 
produce but did not measure it," he has acquired the produce 
through the act of acquisition of pulling. If he measured the 
produce but did not pull it, he has not acquired it, and either 
the seller or the buyer can decide to rescind the sale. If the buyer 
is perspicacious and wants to acquire the produce without 
having to pull it, and he wishes to do so before the seller could 
change his mind and decide not to sell, he rents its place," where 
the produce is located, and his property immediately effects 
acquisition of the produce on his behalf. 


With regard to one who buys flax from another, because flax is 
usually carried around this purchaser has not acquired it until 
he carries it’ from place to place and acquires it by means of 
the act of acquisition oflifting. Pulling the flax is ineffective. And 
if it was attached to the ground, and he detached any amount, 


he has acquired it, as the Gemara will explain. 
The mishna mentions several modes of 


GE MA acquisition without elaboration. It does 


not explain in which domain the act takes place, whether on the 
property of the seller or in the public domain. Likewise, it does 
not specify who performs these actions. The Gemara clarifies 
these details. Rabbi Asi says that Rabbi Yohanan says: If the 
seller measured the produce and placed it" in an alleyway," 
which is not the public domain but a location where people can 
keep their belongings, then even if the buyer did not pull the 
produce, he acquires it. 


One who separates teruma from poor-quality produce for 


HALAKHA 


NOTES 

For whom vinegar is preferable — xbna mh KIT: The 
Rashbam explains the difference between this example 
and the case of good and bad wheat: In the case of 
wheat, everyone ideally would prefer good wheat, but 
on occasion one will make do with bad wheat. By con- 
trast, one who wants wine is not interested in vinegar, 
and one who wants vinegar has no desire for wine. 


If he pulled the produce but did not measure it, etc. - 
nD xd) Ww: The commentaries agree that these 

methods of acquisition are effective only after both par- 
ties have agreed to a price for each piece of merchandise. 
Some commentaries add that if there was a set price for 
this merchandise in that place, the acquisition is effected 

even if the buyer and seller did not explicitly agree on a 

price (Ri Migash on 86a; see Meiri). 


He carries it - ubuh: In other words, he must li 
the flax slightly. The mishna states that he must carry i 
because one usually lifts an item for the purpose of car- 
rying it away (Rashbam). The reason it is necessary to li 
the flax to acquire it is that it is typically carried in one’s 
hands rather than pulled along the ground. Some com- 
mentaries rule that one cannot acquire flax by means o 
pulling (Rambam). 


If he measured the produce and placed it, etc. - Tm 
"131 Mam: The seller measured the produce in his own 
vessel and afterward placed it in an alleyway. This is con- 
sidered as though the seller had placed the produce in 
the buyer's domain, as the buyer is permitted to keep his 
belongings in the alleyway (Rashbam). Some commen- 
taries maintain that the same halakha applies if the buyer 
was the one who measured the produce (Ra‘avad). 


Alleyway [simta] - wip: Most commentaries define 
a simta as a small alleyway that runs adjacent to the 
public domain. There are several specific halakhot that 
pertain to an alleyway, which is considered neither a 
public nor a private domain in all respects. The gen- 
eral public does not usually walk through an alleyway, 
and anyone may keep their belongings there (second 
explanation of Rashbam; Josafot). Some contend that an 
alleyway is a road used by individuals (first explanation of 
Rashbam; Rabbi Avraham Av Beit Din). Others state that 
in this context a simta is a place that belongs only to the 
buyer and the seller (Rabbeinu Gershom Meor HaGola), 
which differs from a courtyard belonging to partners in 
that it is not enclosed (Rabbeinu Barukh). 


He rents its place — pipa ny 2w: If one is buying movable 


One who buys flax...until he carries it - 4Y....AwS npiba 


superior-quality produce - 7297 by mwa Dinh: One should 
not separate teruma from poor-quality produce in order to ren- 
der superior-quality produce permitted ab initio, even if both 
are the same type of food. Rather, one should separate teruma 
from poor-quality produce for poor-quality produce, and from 
superior-quality produce for superior-quality produce. After 
the fact, if one separated teruma from poor-quality produce for 
superior-quality produce, his teruma is valid, in accordance with 
the opinion of Rabbi Ela (Rambam Sefer Zera'im, Hilkhot Terumot 
5:3; Shulhan Arukh, Yoreh De‘a 331:53). 


property and does not want to, or is unable to, lift it up or pull it, 


he should rent or borrow ownership rights to the place where 
the items are located through one of the formal modes of 
acquisition. Since the items are now on his property, he acquires 
them, and neither party can renege on the sale. This option is 
effective if the location is considered a secured courtyard for 
the buyer (see Shakh) or if the buyer is standing alongside the 


item (Rambam Sefer Kinyan, Hilkhot Mekhira 3:7; Shulhan Arukh, 


Hoshen Mishpat 198:5). 


bubo: Movable property that is normally lifted and carried 
can be acquired only through the act of lifting, not by pulling. 
How is lifting performed? Some say that the buyer must lift the 
item three handbreadths. Others say that it is enough to lift it 
one handbreadth (Rambam Sefer Kinyan, Hilkhot Mekhira 3:1; 
Shulhan Arukh, Hoshen Mishpat 198:1-2, and Beur HaGra there). 
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NOTES 


Only with regard to one who measures into his basket — 
inap qb Tina xbx: Most commentaries explain that 

this is referring to a ‘eller who measures into the basket 

of the buyer. In some versions of the text this is stated 

explicitly (Rabbeinu Yona). Some claim that the reference 

is to a buyer who measures into his own basket (Ra‘avad; 

see Shita Mekubbetzet). Some add that the buyer's vessels 

effect acquisition on his behalf in an alleyway, despite the 

fact that the alleyway itself does not effect acquisition on 

his behalf (Rashbam). Yet others hold that the seller mea- 
sures into his own vessels (Rambam, according to Gra). 


If he measured it into his basket, is it necessary to say — 
‘ya XI" INSP sind: Some explain that Rav Asi rejects 
the opinion of Rav Pappa on 85a, as he maintains that 
according to Rabbi Yohanan, the buyer's vessels effect 
acquisition on his behalf irrespective of their location. 
Since they effect acquisition on behalf of their owner 
even in the public domain, there is certainly no need to 
state this halakha with regard to vessels situated in an 
alleyway (Ran). The commentaries add that the buyer's 
vessels effect acquisition on his behalf even in the seller's 
domain (Rashbam). Others add that even if the seller 
measures into the vessels of the buyer, the acquisition is 
effective (Ra’avad). 


Come and hear, as Rabbi Yannai said, etc. — yaw xm 
APRIMAT: Since Rabbi Yannai was Rabbi Yohanan’s 
teacher, it is reasonable to assume that Rabbi Yohanan’s 
statement is in accordance with his opinion (Rashbam). 


With regard to a courtyard belonging to partners, they 
acquire — pip pamwa wn: This indicates that acquisition 
is effected despite the fact that they did not perform the 
act of pulling, i.e., the courtyard acquires ownership on 
their behalf (Tosafot; Rid). 


No, the mishna is referring to one who did so in the 
public domain - maya mwa eb: The buyer's vessels do 
not effect acquisition on his behalf when they are located 
in the public domain, as he does not have permission to 
keep them there (Rashbam). 
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Rabbi Zeira said to Rabbi Asi: Perhaps my teacher heard this 
halakha from Rabbi Yohanan only with regard to one who mea- 
sures into his basket," i.e., that of the buyer, in which case his 
possessions effect acquisition of the produce for him. But if the 
produce is placed on the floor of the alleyway, the buyer does not 
acquire the produce. Rabbi Asi said to him: This one of the Sages, 
i.e., Rabbi Zeira, seems like one who has not studied halakha. 
If he measured it into the basket of the buyer, is it necessary to 
say" that he acquires it? If an item is placed in the buyer's basket it 
is clearly acquired by him, regardless of the location of the basket. 
Rather, Rabbi Yohanan’s statement with regard to an alleyway must 
be referring to items placed on the floor of the alleyway. 


The Gemara asks: Did Rabbi Zeira accept this claim from Rabbi 
Asi, or did he not accept it from him? The Gemara suggests: Come 
and hear a proof, as Rabbi Yannai says" that Rabbi Yehuda 
HaNasi says: With regard to a courtyard belonging to partners, 
which is similar in status to an alleyway, the partners acquire" 
from one another. What, is it not correct to say that there is 
no difference between placing items on the ground and in their 
basket, as a partner acquires an item even when it is placed upon 
the ground, in accordance with the statement of Rabbi Asi? The 
Gemara rejects this suggestion: No, this is referring to a case where 
the item is measured into the basket of the buyer. 


The Gemara points out: So, too, Rabbi Zeira’s statement is rea- 
sonable, as Rabbi Ya’akov says that Rabbi Yohanan says: If one 
measured and placed an item in an alleyway, the buyer has not 
acquired it. Apparently, these two halakhot cited in the name of 
Rabbi Yohanan are difficult, as they contradict each other, since 
earlier it was stated that according to Rabbi Yohanan the buyer can 
acquire an item in this manner. Rather, isn’t it correct to conclude 
from this apparent contradiction that here, i.e., in the statement 
cited by Rabbi Asi, he is referring to one who measures into the 
basket" of the buyer, which effects acquisition; and there, i.e., in 
the statement of Rabbi Yaakov, he is referring to one who measures 
onto the ground, which does not effect acquisition. The Gemara 
affirms: Learn from it that this is the case. 


The Gemara suggests: Come and hear a proof from the mishna: 
Ifhe measured the produce but did not pull it, he does not acquire 
it. What, is it not referring to one who did so in an alleyway, which 
indicates that placing produce on the ground of an alleyway does 
not effect acquisition, in accordance with the statement of Rabbi 
Zeira? The Gemara rejects this proof: No, the mishna is referring 
to one who did so in the public domain.’ The Gemara asks: If 
that is so, say the first clause: Ifthe buyer pulled the produce but 
did not measure it, he has acquired the produce. But does pulling 
in the public domain effect acquisition? 


But don’t Abaye and Rava both say that passing effects acquisi- 
tion in the public domain and ina courtyard that does not belong 

to either of them; pulling effects acquisition only in an alleyway 

or in a courtyard that belongs to both of them, but not in the 

public domain; and lifting effects acquisition in every place, even 

in the seller’s domain? This demonstrates that pulling in the public 

domain does not effect acquisition. 


HALAKHA 


To one who measures into his basket - inap qh ‘Tina: Ifone 
sells produce in an alleyway or a courtyard ‘that belongs to both 
the buyer and the seller, and the seller measures the produce 
directly into his own vessels, the buyer acquires the produce 
only once the seller finishes measuring (Rambam), as Rav Asi’s 
statement refers to the seller (Gra). Others say that the buyer 
does not acquire the produce by virtue of it being measured 
into the vessels of the seller (Ra'avad; see 86b). If the produce was 
placed in the vessels of the buyer, he acquires it even if it was not 


measured. Yet others claim that even if the produce is placed in 
the vessels of the buyer, he acquires the produce only once it is 
measured, or if the seller tells him to acquire it (Rema, citing Tur 
and Tosafot). This is in accordance with the statement of Rabbi 
Yohanan. The commentaries point out that in any event the four 
cubits surrounding a person effect acquisition on his behalf, and 
therefore a buyer can acquire the produce by virtue of these four 
cubits (Rambam Sefer Kinyan, Hilkhot Mekhira 4:7; Shulhan Arukh, 
Hoshen Mishpat 2001, 3, 7). 
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The Gemara answers: What is the meaning of the phrase: 
If he pulled it, that is taught in the mishna? It means that he 
pulled it from the public domain into an alleyway. The Gemara 
asks: If that is so, say the latter clause: If the buyer is perspi- 
cacious he rents its place, i.e., where the produce is located. The 
Gemara explains the difficulty: But if the mishna is referring to 
a spot in the public domain, from whom can he rent the place 
where the produce is located? The Gemara answers: The latter 
clause is referring to a separate halakha, and this is what the 
mishna is saying: And if the produce is in a domain that has 
an owner," if he is perspicacious he rents the place where the 
produce is located from the owner. 


§ The Gemara continues to discuss the manner in which an 
acquisition takes place. Rav and Shmuel both say: 


A person’s vessels" effect acquisition of any item placed inside 
them for him, in any place" in which they are situated, except 
for the public domain.” And Rabbi Yohanan and Rabbi 
Shimon ben Lakish both say: Even in the public domain, one’s 
vessels effect acquisition of items placed in them. 


Rav Pappa said: These amora’im do not disagree: Here, when 
Ravand Shmuel state that one’s vessel does not effect acquisition 
for him, they are speaking of a vessel placed in the public 
domain; there, when Rabbi Yohanan and Reish Lakish state 
that his vessel effects acquisition on his behalf, they are referring 
to a vessel located in an alleyway." And why do they call an 
alleyway the public domain? The reason is that an alleyway is 
not a private domain. 


The Gemara points out: So, too, it is reasonable to interpret 

Rabbi Yohanan’s statement in this manner, as Rabbi Abbahu says 

that Rabbi Yohanan says: A person’s vessels effect acquisition 

for him" in any place where he has permission" to keep them. 
It can be inferred from here: In a location where he has permis- 
sion to keep them, yes, his vessels effect acquisition for him. But 
in a place where he does not have permission to keep his vessels, 
they do not effect acquisition for him, and one has permission to 

keep his vessels in an alleyway but not in the public domain. The 

Gemara affirms: Conclude from this statement that when Rabbi 

Yohanan referred to the public domain he meant an alleyway. 


NOTES 


A person's vessels — D1% by vp: In other words, once the 
item is placed in the buyer's vessel, it is acquired by him. The 
commentaries add that this is the case only if the seller and 
buyer have agreed on the price of the item. In that situation, 
it remains necessary only to establish the precise moment of 
transfer to the buyer (Rashbam). 


In any place - pipabpa:The wording here indicates that even 
when the buyer's vessels are in the seller's domain, if the seller 
tells him that he should acquire the item by means of his ves- 
sels, the acquisition is effective. 


Except for the public domain - maya mwa yin: The com- 
mentaries add that the same is true of a domain that belongs 
to neither of them (Rashbam). The reason is that the same 
issue that applies to the public domain is equally applicable to 
a domain that does not belong to either of them, as neither of 
them have permission to keep their vessels there. If the owner 


of the courtyard grants them permission, in this regard the 
courtyard is considered like an alleyway or a courtyard that 
belongs to both of them. 


There, in an alleyway — xb12°D3 {X3: An alleyway is a type of 
public domain, except that people are permitted to keep their 
belongings there. The Gemara here indicates that one can 
acquire an item in an alleyway only if the item is placed in his 
vessel, not on the ground. Yet, some commentaries maintain 
that if the buyer arrived in the alleyway before the seller, then 
even if the produce is placed on the ground he acquires it by 
virtue of the four cubits that surround him. In this scenario, this 
alleyway is considered like the buyer's courtyard with regard to 
this acquisition (Rashba; see Ritva). 


Where he has permission, etc. — 131101 b wn: This includes 
an alleyway, property that he jointly owns, and the property 
of the seller. 


NOTES 


This is what it is saying, and if it is in a domain that has an 
owner, etc. — 13) Dwa nwa ON) WAX 27: Some com- 
mentaries explain that the mishna is referring to two different 
situations, as its first clause refers to the public domain while 
the continuation refers to the private domain (Ritva). Others 
maintain that the entire mishna addresses a domain that does 
not belong to either the seller or the buyer, and therefore 
there is the option of acquiring the produce by means of 
pulling or, in a case where there is another owner of the 
domain, by renting the location (Ramban). 


HALAKHA 


A person's vessels effect acquisition for him — ix bw vp 
b mip: One's vessels effect acquisition for him if ‘they are 
ocated in a place where he is permitted to keep them, e.g., 
his courtyard, or even an alleyway. Once movable property 
has been put in his vessels, it is considered as though the 
property was placed in his house. This is in accordance with 
he statement of Rabbi Abbahu, citing Rabbi Yohanan. Others 
say that in an alleyway a buyer's vessels effect acquisition on 
his behalf only if the seller measured the produce directly into 
he vessel, in accordance with the earlier statement of Rabbi 
Asi, citing Rabbi Yohanan (84b), or if the seller explicitly said 
hat he should acquire the merchandise (Rema, citing Tur). A 
buyer's vessels cannot effect acquisition for him in the public 
domain or in the domain of the seller. If his vessels were in 
he seller's domain and the seller told the buyer to acquire 
he merchandise by means of these vessels, or if he gave 
he buyer permission to place the vessels there (Shakh), he 
acquires the merchandise, as stated on 86a (Rambam Sefer 
Kinyan, Hilkhot Mekhira 4:1; Shulhan Arukh, Hoshen Mishpat 
200:3). 
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The Gemara suggests: Come and hear a difficulty from a baraita: 
There are four cases" with regard to sellers, i.e., four methods 
through which merchandise is acquired. When the seller measures 
merchandise for the buyer, before the measuring vessel has been 
filled the merchandise in the vessel still belongs to the seller" and 
he can change his mind and cancel the sale. Once the measuring 
vessel has been filled" the merchandise belongs to the buyer. In 


what case is this statement said? It is said when the seller measures 
with a measuring vessel that does not belong to either of them." 
But if the measuring vessel belonged to one of them," the buyer 
acquires the items of sale one by one as they are placed in the 


measuring vessel. 


Four cases [middot], etc. -^31 nima pats: Some commentaries 
explain that these four cases refer to four different domains: The 
public domain and a courtyard that belongs to neither of them, 
the seller's domain, the buyer's domain, and the bailee’s domain 
(Rabbeinu Gershom Meor HaGola). The Rashbam disagrees 
with this division, since the same halakha applies to the bailee’s 
domain as it does to the seller's domain: In both cases the acqui- 
sition is effective if the owner agrees to designate the place to 
be used by the buyer. The Rashbam therefore explains the four 
middot as a statement of the halakha in four circumstances: First, 
a case where merchandise is transferred before the measuring 
vessel is filled, or a case where the measuring vessel is filled 
but it belongs to neither of them. Second, a case where the 
merchandise is acquired little by little, as it is measured, when 
the measuring vessel belongs to one of them. Third, a case 
where the buyer acquires the merchandise as soon as the seller 
agrees to the sale, which is while the merchandise is in the 
buyer's domain. Fourth, the halakha of lifting and taking out 
the merchandise, or renting the place where the merchandise is 
located, or designating for the use of the buyer the place where 
the merchandise is located, in a case when the merchandise is 
in the domain of the seller or a bailee (see also Rabbi Avraham 
Av Beit Din; Nimmukei Yosef). 

Others accept the claim that the reference is to four domains, 
and with regard to the Rashbam'ss difficulty they suggest that 
there is a difference between the bailee’s property and that of 
the seller, as the option of accepting upon himself to designate 
for the use of the buyer the place where the merchandise is 
located applies only to a bailee, not a seller (Ramban; Rabbeinu 
Yona; Rid). Some add that these cases refer to four domains 
but include five halakhot, as two different halakhot are taught 
with regard to an alleyway (Ran). The first ruling refers to a situ- 
ation where the measuring vessel belongs to neither of them, 
in which case the buyer acquires the merchandise when the 
measuring vessel is filled. The second halakha applies when the 
measuring vessel belongs to one of them, as the merchandise is 
acquired as soon it is placed in the measuring vessel. It can be 


Before the measuring vessel has been filled. ..that does not 
belong to either of them - bw ayxw...2710 aban xbw Y 
jaw: If one sold wine or oil in an alleyway « ora ‘courtyard ‘that 
belongs to both the buyer and the seller, or if the sale takes 
place in the domain of the buyer and the measuring vessel 
belongs to an intermediary who loaned it to both of them (Jaz), 


NOTES 


HALAKHA 


explained that both halakhot are based on the same principle, 
as in both cases the buyer acquires ownership as soon as the 
measuring vessel that contains the merchandise is considered 
to belong to him. 


Before the measuring vessel has been filled, the merchan- 
dise belongs to the seller — sib mm asyan Kow a: The 
merchandise belongs to the seller, whether this is to his ben- 
efit, e.g., when the price rises and he wants to renege on the 
sale, or to his detriment, e.g., if the merchandise spills or is lost 
(Rashbam). 


Once the measuring vessel has been filled — mm axboniwn: 

Since it is explained later that the measuring vessel does not 
belong to either of them but to a middleman, this must be refer- 
ring to a case where the middleman lends it to the seller while 
the merchandise is being measured and subsequently to the 
buyer once the measuring vessel has been filled (Rashbam). 


Belonged to one of them - ya any bw: Some commentaries 
explain, in accordance with the plain meaning of the Gemara, 
hat the measuring vessel belonged to either the seller or the 
buyer (Rashbam). Accordingly, the Rashbam has no choice but 
o explain that the continuation of the baraita, which states: He 
acquires the items of sale one by one, is likewise referring even 
o a case where the measuring vessel belongs to the seller. He 
interprets this to mean that if the measuring vessel belongs 
o the seller, the merchandise in the measuring vessel stays in 
is possession, as whether he measures part of it or the entire 
amount, it is transferred to the buyer only by means of pulling 
or lifting, as explained earlier. If the measuring vessel belongs 
o the buyer, he acquires each item as it is placed in the vessel. 
Other commentaries explain that the expression: Belonged 
o one of them, refers solely to the buyer. The baraita uses a 
phrase that could refer to either party despite the fact that it 
is referring to a particular individual because it used a similar 
phrase beforehand: Does not belong to either of them (Rab- 
beinu Yona; Rashba). 


the wine or oil remains in possession of the seller and he can 
cancel the sale until the measuring vessel is filled. Once it is 
filled, the produce belongs to the buyer and neither party can 
nullify the transaction (Rambam Sefer Kinyan, Hilkhot Mekhira 
4:8; Shulhan Arukh, Hoshen Mishpat 200:9). 
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In what case is this statement said? It is said when the seller 
measures the items in the public domain or in a courtyard 
that does not belong to either of them. But if it happens in 
the domain of the seller," the buyer does not acquire" the mer- 
chandise until he lifts the measuring vessel or until he moves it 
out of the domain of the seller. If it is in the domain of the 
buyer, ™ once the seller accepts upon himself to sell, the buyer 
acquires it. If the merchandise is located in the domain of this 
individual with whom it had been deposited,"" the buyer does 
not acquire it until the bailee accepts upon himself" to designate 
a place where the merchandise is to be stored for the buyer, 
or until the buyer rents from the bailee the place where the 
merchandise is situated. 


In any event, this baraita teaches with regard to a transaction 
in the public domain or in a courtyard that does not belong 
to either of them that if the measuring vessel belonged to one 
of them, the buyer acquires the items of sale one by one as they 
are placed in the vessel. 


HALAKHA 


In the domain of the seller — 3312 mwa: A buyer acquires 
movable property that is located in the domain of the seller 
by lifting it or pulling it into his domain or into an alleyway. 
If the seller rents him the place where the items are located, 
or if he gives the buyer ownership over the domain through 
one of the modes of acquisition, the buyer acquires the items 
by means of his property. If none of these occur, the buyer 
does not acquire the items, even if the seller says: My court- 
yard should acquire these items on the behalf of this buyer 
(Rambam Sefer Kinyan, Hilkhot Mekhira 4:6; Shulhan Arukh, 
Hoshen Mishpat 200:2). 


In the domain of the buyer — npib mwa: In his own domain 
a buyer acquires movable property from the instant the 
seller agrees to sell it, even if it still requires measurement. 
This is the case when the items are located in the buyer's 
courtyard, i.e., a location that is secured on behalf of the buyer, 
or when he is standing alongside the courtyard (Netivot 
HaMishpat). Some say that he must be standing inside it 


In the domain of the seller, the buyer does not acquire — 
mp x 312 mwa: He does not acquire the merchandise 
whether it is placed i in a vessel that belongs to the seller or 
to someone else. The Gemara later (85b) discusses the status 
of merchandise placed in the buyer's own vessel. 


In the domain of the buyer - np mwa: If the seller brings 
the merchandise into the domain of the buyer, there is no 
need for the buyer's vessel to effect acquisition. Rather, once 
the pair agree to the sale and set a price, the buyer's courtyard 
effects acquisition of the merchandise on his behalf. 


In the domain of this individual with whom it had been 
deposited - thyx ortpawan mba mwa: It is assumed that 
as the bailee allowed the seller to deposit his produce there, 
he also granted him permission to use his courtyard for the 
purposes of this transaction (Rashbam). 


NOTES 


(Rema, citing Maggid Mishne). If the courtyard is secured 
only on behalf of the seller, the buyer does not acquire 
the merchandise by virtue of its being in the courtyard 
(Rambam Sefer Kinyan, Hilkhot Mekhira 4:6; Shulhan Arukh, 
Hoshen Mishpat 200:1). 


In the domain of this individual with whom it had been 
deposited - thyx mipan mba mwa: In a case where 
movable property is deposited witha bailee, a buyer acquires 
it if he lifts up the merchandise, or pulls it and moves it into 
his domain or an alleyway. Similarly, if the bailee rents the 
location of the merchandise to him or if he gives the buyer 
the domain of the merchandise through one of the acts of 
acquisition, the buyer acquires the merchandise by means 
of his property. Furthermore, if the seller said to the bailee: 
Acquire this merchandise on behalf of this buyer (see Shakh), 
the buyer acquires it, despite the fact that this is merely a 
statement and not an action (Rambam Sefer Kinyan, Hilkhot 
Mekhira 4:6; Shulhan Arukh, Hoshen Mishpat 200:2). 


Until the bailee accepts upon himself - voy bape Wy: 

In order for the buyer to acquire the merchandise, the bailee 
must agree to designate for his use or rent to him the place 
where it is located (Rashbam). According to some com- 
mentaries, this means that the bailee must agree to acquire 
the merchandise by means of his courtyard on behalf of 
the buyer (Rid). Some claim that the buyer can acquire the 
merchandise in the same fashion in the seller's own domain, 
if the seller agrees to designate or rent to the buyer the place 
where the merchandise is located (Rashba). The reason that 
this option is stated only with regard to the bailee is because 
typically the seller does not want the merchandise to remain 

in his domain, but prefers that it be removed immediately. 
Others contend that if the merchandise is in the seller's 
domain, a verbal agreement is insufficient. Rather, the buyer 
must rent the place where the merchandise is located with 

money or by means of another act that acquires land, in order 
to gain possession of the movable property along with the 
land (Tosafot). 


ADITI: BAVA BATRA ‘PEREK V:85sA 397 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek V 
Daf 85 Amud b 


NOTES 


What, is it not in the actual public domain, etc. - 
^ad wand DATA mwa wh Ima: The baraita apparently 
indicates that ‘the buyer's vessel effects acquisition on 
his behalf even in the public domain. This presents a 
difficulty for all those who maintain that in the public 
domain the buyer's vessels do not effect acquisition at 
all (Rashbam). Alternatively, the question is that if the 
buyer's vessels effect acquisition in the public domain, 
evidently the buyer acquires merchandise placed on 
he ground in an alleyway. This is in accordance with the 
opinion of Rabbi Asi, citing Rabbi Yohanan (84b), and in 
contradiction to that of Rabbi Zeira (Rabbeinu Gershom 
eor HaGola). 


This woman is divorced — mwrixia jt 97: There is a cer- 
ain similarity between an acquisition of merchandise 
and the acceptance of a bill of divorce: Like a purchase, 
he reception of a bill of divorce by a wife is an act of 
acquisition, through which the wife acquires her inde- 
pendence from her husband. 


HALAKHA 


Into her lap or into her basket — sind ix apn sind 
anp: If a woman was standing in her husband's court- 
yard and he threw a bill of divorce there, she is not 
divorced, even if it fell into a vessel belonging to her. 
She is divorced only if the bill of divorce reached her 
hand or her lap, or a vessel of hers whose placement in 
her husband's domain does not bother the husband. This 
is in accordance with the statement of Rabbi Yohanan, 
as explained by Rava (Rambam Sefer Nashim, Hilkhot 
Geirushin 5:8; Shulhan Arukh, Even HaEzer 139:9-10). 


LANGUAGE 


Basket [kelet] - bp: From the Greek káñaðoç, kalathos, 
meaning basket. This is referring to a basket with a nar- 
row bottom that was used primarily to hold wool or work 
materials for women. 


Strikes with a hammer [uklei be’ukela] - xaya Day: 
The geonim explain that ukla means hammer in Aramaic. 
Consequently, the expression uklei be'ukela means strikes 
of a hammer. 
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Basket - mbp: 


Woman with a carrying basket on her head 


What, is it not stating that a buyer’s vessels effect acquisition of items 
on his behalf even in the actual public domain," which contradicts 
Rav Pappa’s explanation? The Gemara answers: No, the baraita is 
referring to an alleyway, not the actual public domain. The Gemara 
asks: How can this be what the baraita means? But the baraita teaches 
that it is similar to a courtyard that does not belong to either of 
them, i.e., a location to which neither of them have any rights, whereas 
they both have some rights in an alleyway. Consequently, this must 
be referring to the actual public domain, not an alleyway. 


The Gemara answers: What is the meaning of the phrase: A courtyard 
that does not belong to either of them? It also refers to shared prop- 
erty, specifically a courtyard shared by partners, which does not 
belong to this one entirely and does not belong to that one entirely, 
but rather it is the property of both of them. Consequently, this 
courtyard is comparable to an alleyway. 


Rav Sheshet raises a dilemma before Rav Huna: If the vessels of 
the buyer are in the domain of the seller, does the buyer acquire 
the merchandise once it is placed in his vessels or not? Rav Huna said 
to him: You learned the answer already in a mishna (Gittin 77a): 
A wife is divorced when her husband hands her a bill of divorce or 
places it in a manner that is considered equivalent to handing it to her, 
e.g., placing in her courtyard. Accordingly, if the husband threw the 
bill of divorce to her into her lap or into her basket [kaltah],""* this 
woman is divorced" even if she was in her husband’s domain at that 
time. By the same token, even if the buyer’s vessels are in the domain 
of the seller, they effect acquisition of the sold items on his behalf. 


Rav Nahman said to Rav Huna: What is the reason that you resolved 
Rav Sheshet’s dilemma from that mishna, which has already been 
struck with one hundred strikes of a hammer [uklei be’ukela]?\® 
In their analysis of this mishna, the Sages have already inserted so 
many qualifications that it cannot be understood in a straightforward 
manner. 


BACKGROUND 
Hammer - xbary: 


Ancient Greek depiction of a hammer, c. 300 BCE 
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As Rav Yehuda says that Shmuel says: This halakha of the mishna 
in Gittin applies only ifher basket was hanging" from her body, so 
that it is considered on her or in her hand. And Reish Lakish says: 
It is sufficient if it was tied to her, even though it is not hanging 
from her, but resting on the ground. Rav Adda bar Ahava says: 
The mishna is referring to a case where her basket was placed 
between her thighs. Although it is not hanging from her, since 
it is placed on her body it serves to acquire the bill of divorce on 
her behalf. Rav Mesharshiyya, son of Rabbi Ami, says: This is 
referring to a case where her husband was a basket seller." Since 
he is not particular about the place where the basket into which 
he placed the bill of divorce is located, as his entire courtyard is full 
of baskets, it is considered as though he expressly granted her the 
right to make use of its location. 


Rabbi Yohanan says: The place of her lap, i.e., the place within her 
husband's property where she stands or sits, belongs to her, and 
the place of her basket is acquired to her. Rava said: What is the 
reason behind the statement of Rabbi Yohanan? It is because a 
person, including a husband, is not particular neither about the 
place of her lap nor about the place of her basket, as she requires 
these areas and they do not take up much space. It is evident from 
all of these qualifications that one cannot infer a halakhic principle 
from here with regard to a buyer’s vessels in a seller's domain. 


Rather, resolve the dilemma from that which was taught in a 
baraita: If the merchandise was in the domain ofa seller, the buyer 
does not acquire the merchandise until he lifts it or until he 
removes it from the domain of the seller. What, is it not referring 
to merchandise placed in the vessels of the buyer, which proves 
that the buyer’s vessels do not effect acquisition of the merchandise 
on his behalf when they are in the seller’s domain? The Gemara 
answers: No, this does not serve as proof, as it is referring to mer- 
chandise placed in the vessels of the seller." That is why the buyer 
must lift or pull the merchandise to acquire it. 


The Gemara asks: But from the fact that the first clause is referring 
to the vessels of the seller, as currently understood, the latter 
clause must also be referring to the vessels of the seller. Say the 
latter clause: If the merchandise was in the domain of the buyer, 
once the seller accepts upon himself to sell an item, the buyer 
acquires it. And if this is referring to merchandise in the vessels 
of the seller, as in the earlier clause, why does the buyer acquire 
it? The Gemara answers: In the latter clause, we come to a different 
scenario, which involves the vessels of the buyer. 


HALAKHA 


A basket seller — ninbp ‘Din: If one bought a vessel and lifted 
it for the purpose of acquiring it, and afterward he left it in the 
domain of the seller and then returned and bought produce 
rom the seller, once the produce is placed in this vessel the 
buyer acquires it. This is the halakha despite the fact that in 
general a buyer's vessels cannot effect acquisition of items on his 
behalf in the domain of the seller, because in this case the seller is 
pleased about the transaction, and therefore he is not particular 
about the place of the vessel in his domain. This halakha is in 
accordance with the opinion of Rav Mesharshiyya, as explained 
by Ri Migash (Rambam Sefer Kinyan, Hilkhot Mekhira 41, and 
Maggid Mishne there; Shulhan Arukh, Hoshen Mishpat 200:4). 


In the vessels of the seller, etc. — 131131127 vopa: If one seeks to 
buy movable property from another, but the items are located 
in the vessels of the seller, the buyer does not acquire them at 


that point, even if they were located in the domain of the buyer, 
unless the seller measures them (Netivot HaMishpat). Some 
say that even if the seller says to the buyer: Go and acquire 
it, the buyer does not acquire it, as it is not sufficient for the 
seller merely to give him permission. Rather, the buyer must 
formally acquire the vessel, which he cannot do through this 
statement (Rema, citing Rabbeinu Yona and Rosh). According 
to this opinion, even if the seller measured the merchandise, 
the buyer does not acquire it (Netivot HaMishpat). If the seller 
measured the merchandise and placed it in his vessel, and the 
buyer pulled the vessel in the seller's presence, he acquires it, 
despite the fact that the seller's vessels do not effect acquisition 
on behalf of the buyer. This is in accordance with the state- 
ment of the baraita: Until he moves it out of the domain of the 
seller (Rambam Sefer Kinyan, Hilkhot Mekhira 4:2; Shulhan Arukh, 
Hoshen Mishpat 200:5, 6). 


NOTES 


Her basket was hanging - mbn andp: The basket was 
raised slightly above the ground. This is equivalent to 
acquisition by means of lifting, which is effective in any 
location (Rashbam). 


A basket seller - ninbp 2i: Since the husband sells 
baskets and has an area set aside for his products, he does 
not care that this basket is taking up space (Rashbam, 
citing Rashi). Alternatively, the wife had just purchased 
this basket from her husband and lifted it (Ri Migash). 
Since she acquired it, he grants her permission to use 
the space because he benefits from the transaction (Ri 
Migash; Ramah; Rabbeinu Gershom Meor HaGola; Rab- 
beinu Barukh). Others explain that as the husband is a 
basket seller, it is in his interest that his wife's basket be 
in his domain, so that if he sells all his merchandise and 
requires another basket, he can sell his wife's (Rabbeinu 
Yona). Others write similarly that it is in the interest of a 
seller to have his store filled with merchandise (Ritva). 
The commentaries question how she acquires the bill 
of divorce, as her husband merely permits her to rest her 
basket in his domain, but he does not transfer ownership 
of the courtyard to her for this purpose (Tosafot). Tosafot 
answer that this is similar to the case of an alleyway: Once 
the recipient has permission to keep his belongings in the 
location, his vessels effect acquisition on his behalf. 
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HALAKHA 


If one pulled his donkey drivers and his laborers, etc. - Jw 
a>) voyion van: If one brings a laborer or donkey bearing sacks 
of merchandise into his house with the intention of purchas- 
ing the merchandise they are bearing, he does not acquire it 
even if he and the seller had already agreed on the price and 
the seller had measured the merchandise while it was being 
carried by the laborer or on the back of the donkey. Accord- 
ing to one opinion, even if the buyer himself measured the 
merchandise he does not acquire it, since he intended only 
to measure it, not to acquire it (Ra’avad). Some (Rema, citing 
Tur) say that if the buyer measures the merchandise he does 
acquire it (Rambam Sefer Kinyan, Hilkhot Mekhira 4:13; Shulhan 
Arukh, Hoshen Mishpat 200:8). 


Perek V 
Daf 86 Amuda 


NOTES 


Unloaded — j779: Some commentaries explain that the buyer 
unloaded the merchandise in the public domain before pulling 
it into his own domain (Rabbeinu Gershom Meor HaGola). 
Others object to this interpretation, arguing that if this is refer- 
ring to an act of pulling, the baraita does not prove that the 
buyer's domain effects acquisition (Rashbam). Consequently, 
he Rashbam and the Ri Migash explain that irrespective of 
whether the buyer or the seller brings the merchandise into 
he buyer's domain, the decisive factor is that the merchandise 
is placed in his domain. Others state that pulling merchandise 
hat is located in the seller's vessels does not effect acquisition, 
and therefore the merchandise is acquired by the buyer only 
when it is in his house (Ramban, citing Rabbeinu Gershom 
eor HaGola). 
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The Gemara asks: But if the clauses of the baraita are addressing 
different cases, why was it stated without qualification?’ The 
Gemara answers: The normal way of things is that in the house 
of the seller the vessels of the seller are commonly found, and 
in the house of the buyer the vessels of the buyer are commonly 
found. In sum, the dilemma cannot be resolved from the baraita. 


Rava said: Come and hear a resolution from a baraita: If one 
pulled his donkey drivers, thereby dragging along with them 
the donkeys laden with goods, and likewise, if he pulled his 
laborers," who were carrying merchandise he wished to pur- 
chase, and he brought them into his house, whether he fixed 
a price before he measured" the merchandise or whether he 
measured before fixing a price, both parties can renege on the 
sale, provided that the merchandise has not been unloaded from 
the laborers or the donkeys. 


NOTES 


But why was it stated without qualification — xpD9 *K/a1: 
This Gemara uses this expression when two clauses of the 
same mishna or baraita are explained as referring to two dif- 
ferent sets of circumstances. At that point the Gemara will 
ask: Since there is no indication from the text of the mishna or 
baraita that the halakhot relate to separate scenarios, what is 
the basis for distinguishing between the two cases? 


His donkey drivers and his laborers — via ywian: Some 
commentaries maintain that the possessive suffixes in the 
terms hammarav and ufoalav, meaning his donkey drivers 
and his laborers, are an error, and the text should state: The 
donkey drivers and laborers (Josafot). Tosafot explain that the 
possessive indicates that they belong to the buyer, in which 
case the buyer should acquire the merchandise when they 
take it for him. Others uphold the standard version of the text 
and explain that the buyer had previously given produce to 
his donkey drivers or laborers in exchange for their labor, and 
he now wishes to buy it back from them (Rabbeinu Gershom 
Meor HaGola). Some say that although they are the buyer's 
donkey drivers or laborers, they were not instructed to acquire 
the merchandise on his behalf but only to bring it to his house, 
where he would decide if he wanted to buy it (Rabbeinu 
Yona). Alternatively, they are the donkey drivers and laborers 
of the seller, not the buyer (Ritva; Ramah). Some commentar- 
ies, accepting the version of the text that does not have the 


possessive, suggest an entirely different explanation, that the 
seller brought the donkey drivers or laborers to his house in 
order to sell his merchandise to them (Rabbeinu Barukh). 


Whether he fixed a price before he measured, etc. - pa 
11779 xb “Y pbs: According to some commentaries, this 
means that even if he both agreed to a price and measured the 
merchandise, he does not yet acquire it because he still must 
unload the goods (Ri Migash; Josafot). For this reason, the Ri 
igash explains that the subject of this sentence is the donkey 
driver, who measures the merchandise on top of his donkey. 
His reasoning is that if the subject were the buyer, he would be 
lifting the merchandise while measuring it, an act that would 
effect acquisition of it for him. Others apparently maintain 
that if he both fixed a price and measured the merchandise, 
he does acquire it (Rashbam). The Rashbam explains that one 
of these actions alone is insufficient because even if the buyer 
measures into his own vessels, as long as the parties have not 
agreed on a price the acquisition is incomplete. The act of 
measuring, placing, or even pulling the merchandise does not 
effect acquisition if the seller has not agreed to the transaction. 
Yet others hold that the buyer measured the merchandise in 
the public domain or in the seller's domain (Rabbeinu Yona). If 
he had also agreed to a price he would acquire it through the 
act of measuring, which is a form of lifting, as the Ri Migash 
explains. 
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But in a case where he unloaded™ the merchandise from them 
and brought it into his house, if he fixed a price before he 
measured the merchandise, both parties are no longer able to 
renege on the sale. If he measured the merchandise before fixing 
a price, both of them are able to renege on the sale. The Gemara 
comments: And from the fact that the vessels of the seller 
when in the domain of the buyer do not effect acquisition of 
the merchandise for the seller, i.e., they do not prevent the buyer 
from acquiring the merchandise, one can derive that the vessels 
of the buyer in the domain of the seller do not effect acquisition 
of the merchandise on his behalf as well. 


HALAKHA 


Unloaded, etc. — 3) }75: In a case where a buyer unloaded 
merchandise and brought it into his house, once they fix a 
price and the seller measures the merchandise, neither party 
can renege on the sale, as the seller had decided to sell. In a 


case where they did not fix a price, even if the buyer measured 
the merchandise, either party can renege on the sale. This 
halakha is in accordance with the baraita (Rambam Sefer Kin- 
yan, Hilkhot Mekhira 4:13 and Maggid Mishne there). 
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Rav Nahman bar Yitzhak said: The merchandise was not placed 
in the domain of the buyer in vessels belonging to the seller. 
Rather, the baraita is referring to a case where he emptied the 
vessels" onto the ground. Conversely, if the merchandise remains 
in the seller’s vessels, the buyer does not acquire it. Rava became 
angry" with Rav Nahman bar Yitzhak at his rejection of Rava’s 
proof, and retorted: Does the baraita teach: He emptied them? 
No; it teaches: He unloaded them," i.e., he kept the goods in 
vessels belonging to the seller. Rather, Mar bar Rav Ashi says: 
This proof can be rejected by means of a different interpretation, 
as the halakha of the baraita does not refer to vessels full of goods 
but is stated with regard to bundles of garlic’ that were tied 
together. Therefore, they are unloaded straight onto the floor in 
the buyer’s domain. 


With regard to the matter itself, Huna, son of Mar Zutra, said to 
Ravina: Since the baraita teaches: He unloaded them, which 
indicates that unloading the merchandise constitutes the act of 
acquisition, what difference is there to me if he fixed a price, and 
what difference is there to me if he did not fix a price? Ravina 
said to him: If he fixed a price he has made up his mind" to 
sell, and therefore the transaction can take place. If he did not 
fix a price, he has not made up his mind to sell and the trans- 
action does not occur. In any event, no convincing proof has been 
found with regard to the halakha in a case where the vessels of 
the buyer are in the domain of the seller. 


Ravina said to Rav Ashi: Come and hear a resolution, as Rav 
and Shmuel both say: A person’s vessel effects acquisition for 
him of any item placed inside it, in any place that it is situated. 
What is added by the phrase: In any place? Does it not serve 
to add the domain of the seller? Rav Ashi answered: There, it 
is referring to a specific case, where the seller said to him: Go 
and acquire it.™ In that situation, the buyer does acquire the 
merchandise. This does not refer to a standard case where the 
buyer’s vessels are located in the domain of the seller. 


§ We learned in a mishna elsewhere (Kiddushin 26a): Property 
that is guaranteed," i.e., land, is acquired by means of money, 
or by means ofa bill, or by taking possession of it. And property 
that does not have a guarantee, i.e., movable property, can be 
acquired only by means of pulling. In Sura they taught this 
following halakha in the name of Rav Hisda, while in Pumbe- 
dita they taught it in the name of Rav Kahana, and some say 
in the name of Rava: They taught that movable property is 
acquired by means of pulling only with regard to items that are 
not typically lifted™ due to their weight or for some other reason. 
But in the case of items that are typically lifted, then yes, they 
are acquired by means of lifting, but they are not acquired by 
means of pulling. 


Rava became angry — X31 19X: Since Rava cited the proof 
from this halakha, he grew angry with Rav Nahman bar Yitzhak 
for rejecting it without good cause (Rashbam). 


It teaches he unloaded them — »3n PVs: This indicates that he 
unloaded the items in their original state, i.e., while they were still 


in the seller's vessels (Rashbam). 


With regard to bundles of garlic - yan PNN: The garlic 
was not inside a container, and therefore the merchandise was 
acquired by virtue of being in the buyer's domain. 


Where he said to him, go and acquire it — 137 bn Fat) NYT: 
Some early commentaries explain that the seller, by means of 
this statement, lends the buyer the place where the vessels are 
located, and therefore at that moment the vessels are in the 
buyer's domain (Rashbam; Rabbi Avraham Av Beit Din). Others 
maintain that the statement grants the buyer permission to 


NOTES 


leave his vessels there and use them to effect acquisition of the 
merchandise. Consequently, the fact that the vessels are in the 
seller's domain no longer prevents the acquisition from taking 
place. Without explicitly saying that the buyer should acquire 
the merchandise, it is not enough for the seller simply to grant 
permission for the buyer to leave his vessels on his property 
(Ramah). Alternatively, the seller transfers the ground underneath 
the vessel to the buyer, without which the buyer cannot acquire 
the merchandise. If so, the novelty is that although in general one 
must pay or perform an act of acquisition in order to acquire or 
rent land, in the case of a buyer's vessel situated in the seller's 
domain, this statement of acquisition is sufficient (Rosh). 


That are not typically lifted - mam 1277 pw: They are not 
usually lifted due to their weight. Instead, they are generally 
dragged from place to place or loaded onto one’s shoulder (Rab- 
beinu Yona). 


HALAKHA 


Where he emptied the vessels — ja5wwa: If merchandise 
is unloaded in the buyer's domain and is not inside a 
vessel that belongs to the seller, once a price is fixed it is 
acquired by the buyer, even if it was not measured (Tur). 
This is in accordance with the ruling of the baraita and the 
explanation of Rav Nahman bar Yitzhak. According to the 
Maggid Mishne, this is also the opinion of the Rambam 
(Tur, Hoshen Mishpat 200; Shulhan Arukh, Hoshen Mishpat 
200:26, and Sma there). 


If he fixed a price he has made up his mind - x329 Pod 
pny: A buyer does not acquire movable property until 
a price has been set, even if it is in his domain or in his 
vessels and even if he lifts or pulls it. Only once the seller 
and buyer agree on a price can the sale be completed. 
If a seller is selling items that have an established price, 
the buyer acquires them even if they did not decide on 
the price. If the seller said to the buyer: | am selling you 
the merchandise for the price decided by experts, or the 
price decided by one expert who appraises its value (Sma, 
citing Rashba), and he performs one of the acts of acquisi- 
tion (Shakh), the buyer acquires the merchandise even if 
its price has not yet been set (Rambam Sefer Kinyan, Hil- 
khot Mekhira 4:13; Shulhan Arukh, Hoshen Mishpat 200:7). 


The domain of the seller...go and acquire it - nw 
np.z: If a buyer's vessels are located in the domain 
of the seller, they do not effect acquisition of movable 
property on his behalf unless the seller says to him: Go 
and acquire it with this vessel. Some say that this is the 
halakha even if he did not explicitly state this directive 
but simply gave the buyer permission to place his ves- 
sels there (Rambam Sefer Kinyan, Hilkhot Mekhira 4:1-2; 
Shulhan Arukh, Hoshen Mishpat 200:3, and see Shakh and 
Netivot HaMishpat there). 


Property that is guaranteed - nYyny ay ww DDD: 
Land, and everything attached to the ground, is acquired 
by means of money, a bill, or by taking possession of 
it. It is also acquired by means of a cloth, i.e., the act of 
acquisition of exchange, which formalizes the transfer of 
ownership (Rambam Sefer Kinyan, Hilkhot Mekhira 1:3, 17; 
Shulhan Arukh, Hoshen Mishpat 190:1). 


And property that does not have a guarantee. ..which 
are not typically lifted — 1391 pxw..nvInts ad psy 
^d) mas: By Torah law, movable property is acquired 
by means of money. The Sages established that movable 
property should be acquired only by lifting, while items 
that are not generally lifted are acquired by means of 
pulling. Once the buyer lifts or pulls the item, he acquires 
of it even if he has not yet paid any money (Rambam 
Sefer Kinyan, Hilkhot Mekhira 3:1; Shulhan Arukh, Hoshen 
Mishpat 1981, 4). 
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HALAKHA 


One who steals a purse on Shabbat - nawa D*D 33137: 
If one steals a purse on Shabbat without lifting it while 
in the owner's domain, but dragged it out of the owner's 
property into the public domain, and the money in the 
purse was lost, he is exempt from repaying the owner 
as he violated the prohibition of theft and desecrated 
the Shabbat simultaneously. If he lifted the purse while 
in the owner's domain and afterward took it out to the 
public domain and it was lost, he is obligated to repay the 
owner, as the theft preceded the desecration of Shabbat 
(Rambam Sefer Nezikin, Hilkhot Geneiva 3:2; Shulhan Arukh, 
Hoshen Mishpat 351:1). 


NOTES 
One who steals a purse on Shabbat is liable - 33137 
an nawa D>: That is, he is liable to pay for the purse 
he steals (Rashbam). Some write that he is obligated 
in the double payment for theft, like any other thief (Ri 


igash). 


As the prohibition of performing labor on Shabbat, 
etc. = ID) NAW VK "IAW: Since at the same time, and 
by means of the same action, he both steals and violates 
a prohibition that is punishable by death, he is not both 
punished for the theft and executed for violating the 
prohibition relating to Shabbat. He is liable to receive only 
he greater punishment of the two. 


An item that requires a rope — ana vat "A: It does 
not matter whether there actually was a rope attached 
o the purse. The point is that the baraita is referring to 
a large purse, one that is only dragged and not carried. 
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Abaye sat and related this halakha. Rav Adda bar Mattana 
raised an objection to Abaye from a baraita: One who steals a 
purse on Shabbat" is liable" for theft. Based on the principle that 
one who is liable to receive two punishments receives only the 
greater of the two, in this case one might think that he should be 
exempt from paying for the theft, as the performance of a pro- 
hibited labor on Shabbat is punishable by death. The reason he 
is liable in this case, in apparent contradiction to that principle, 
is that he already became liable for the theft as soon as he lifted 
the purse. This occurred before he came to violate the prohibi- 
tion of performing prohibited labor on Shabbat by carrying the 
purse into the public domain. 


The baraita continues: If he did not lift the purse but was drag- 
ging it on the ground and exiting the private domain, continu- 
ously dragging and exiting, he is exempt, as the prohibition of 
performing labor on Shabbat" and the prohibition of theft are 
violated simultaneously the moment he drags the purse out 
of the owner's property into the public domain. Therefore, he 
receives only the greater punishment, death, for carrying on 
Shabbat. 


Rav Adda bar Mattana explains his objection: But a purse is 
an item that can be lifted, and even so it is apparent from the 
baraita that one acquires it by means of pulling. How then can 
it be stated that items that are typically lifted are not acquired 
by pulling? Abaye said to him: The baraita is referring to a 
case where the thief pulled the purse with a rope. Rav Adda bar 
Mattana thought that Abaye meant that the thief happened to 
drag it with a rope, and he responded: I also state my question 
even in a case where he pulled the purse with a rope, as it is 
still evident that one can acquire the purse by means of pulling 
instead of lifting. Abaye said to him: I meant that the baraita is 
referring to an item that requires a rope." It is a purse that is so 
large that it cannot be lifted and must be pulled, therefore it 
is acquired by means of pulling. 


The Gemara raises another objection. Come and hear: If the 
merchandise is in the domain of the seller, the buyer does not 
acquire the merchandise until he lifts it or until he removes it 
from the domain of the seller. Apparently, with regard to an 
item that can be lifted, ifhe so desires he acquires it by lifting, 
and if he so desires he acquires it by pulling. Rav Nahman bar 
Yitzhak said: This is not a proof, as it can be explained that the 
tanna teaches it disjunctively, i.e., the two options are referring 
to two different cases: In the case of an item that can be lifted, 
he acquires it by lifting, whereas with regard to regard to an item 
that can be pulled, he acquires it by pulling. 


The Gemara suggests: Come and hear a proof from the mishna 
(84b) that even items that are usually lifted can be acquired by 
means of pulling: With regard to one who sells produce to 
another, if the buyer pulled the produce but did not measure 
it, he has acquired it. The Gemara explains the proof: But pro- 
duce can be lifted, and yet the mishna teaches that it is acquired 
by means of pulling. 
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Large bundles - 92737 dw: A large bundle of small produce, 
such as nuts, almonds, or peppers, which cannot be lifted, is 
acquired through pulling (Rambam Sefer Kinyan, Hilkhot Mekhira 


3:2; Shulhan Arukh, Hoshen Mishpat 198:1). 


Flax — Awe: A large bundle of flax or wood is not acquired 
through pulling despite the fact that one cannot lift it, as it is 
possible to untie the bundle and lift up each piece individually 
(Ri Migash). Others hold that wood is acquired even through 


The Gemara rejects this proof: With what are we dealing here? 
We are dealing with large bundles" that are pulled from place to 
place and are not carried, due to their size. The Gemara asks: If 
that is so, say the latter clause of the mishna: One who buys flax" 
from another has not acquired it until he carries it from this 
place to another place," i.e., it is acquired only though lifting and 
not through pulling. Is that to say that flax is not prepared in large 
bundles?’ The Gemara answers: Yes, flax is different. Unlike other 
produce, flax is not packed in large bundles, as it would slip’ from 
its place. Rather, it is packed in small bundles, and therefore flax is 
acquired specifically through lifting. 


Ravina said to Rav Ashi: Come and hear a proof from a mishna 
(Kiddushin 25b): Large domesticated animals are acquired" 
through passing the animal’s leash to the buyer, and small domes- 
ticated animals are acquired through lifting; this is the statement 
of Rabbi Meir and Rabbi Shimon ben Elazar. And the Rabbis 
say: Small domesticated animals are acquired through pulling. 
Ravina explains the proof: But small domesticated animals are 
creatures that can be lifted, and yet the mishna teaches that one 
acquires them through pulling. Rav Ashi rejected this proof: 
Domesticated animals are different, as they cling" to the ground 
and it is difficult to lift them. Therefore, the usual manner of 
moving animals is to pull them. 


§ The Gemara cites another case with regard to sales. Rav and 
Shmuel both say: If a seller said to a buyer: I am selling you 
one kor, a measure equivalent to thirty sea, of grain for the price 
of thirty sela, the seller can renege on the sale as long as the mea- 
suring vessel is not filled, even when only the last se‘a® has yet to 
be measured, because he had agreed to sell only a complete kor. 
By contrast, if the seller said: I am selling you one kor for thirty 
sela" and each se’a is sold for one sela,” he cannot completely 
renege on the sale in the middle of the transaction. This is because 
the buyer acquires each sea one by one as it is measured, since 
the seller sold each se‘a individually. 


HALAKHA 


If the seller measures the produce into the buyer's vessel in the 
buyer's domain, the buyer acquires the produce as it is mea- 
sured and neither party can renege on the sale, even before all 
the produce has been measured (Sma, citing Rambam). Some 
say that if the seller indicated that he wanted to sell the kor only 
in its entirety, the buyer acquires the produce only when the 
entire kor has been measured, even if they are in the domain 
of the buyer and using his vessels (Rema, citing Tur). Since 


pulling when it is tied in a large bundle, as it requires a great 
deal of effort to untie the bundle and lift each piece (Rambam 
Sefer Kinyan, Hilkhot Mekhira 3:2; Shulhan Arukh, Hoshen Mishpat 
198:1, and in the comment of Rema). 


Domesticated animals are acquired — m⁄3p3...0373: Both 
large and small domesticated animals can be acquired through 
pulling. They should be acquired through lifting ab initio, but 
the Sages were lenient and permitted the acquisition to take 
place by means of pulling, as domesticated animals cling to 
the ground when one tries to lift them (Rambam Sefer Kinyan, 
Hilkhot Mekhira 2:5; Shulhan Arukh, Hoshen Mishpat 1971). 


One kor for thirty sela, etc. - ^d) owbwa si> : With regard to 
one who sells produce located in an alleyway, or in a court- 
yard that belongs to both the buyer and the seller, even if 
the produce is located in the buyer's vessels (Sma), or in the 
buyer's domain but in the seller's vessel, and the seller begins 
to measure the produce in his vessel, in a case where he said to 
the buyer: | am selling you one kor for thirty sela, the seller can 
renege on the sale, even while measuring the last se'a. So long 
as the produce is located in the seller's vessels and has not all 
been measured, the produce belongs to the seller, not the buyer. 


this ruling is subject to dispute, the halakha is that the money 
belongs to the one who is in possession of it (Shakh). The Rema 
writes that this refers to a case where the seller measures the 
produce. If the buyer measures it, he acquires it immediately, as 
measuring is akin to pulling (Tur), although others (Tur, citing 
Ra'avad) disagree (Rambam Sefer Kinyan, Hilkhot Mekhira 4:7; 
Shulhan Arukh, Hoshen Mishpat 200:7). 


One kor for thirty sela, each se‘a for one sela - mbwa j> 
yopa mb: Ifa seller said: | am selling you one kor for thirty sela, 
and each se’ is for one sela, and likewise if he said the reverse: 
Each sea for one sela, and | am selling you one kor for thirty 
sea (Sma), when the seller lifts each se’a and places it in his 
own vessel the buyer acquires it entirely and the seller cannot 
renege on the sale of that se‘a. This is because the price was 
set for each sea and the produce is in the buyer's courtyard, an 
alleyway, or a jointly owned courtyard (Sma). Others say that the 
buyer acquires each se‘ individually only if he first paid for the 
produce and the seller is in possession of the money. Before he 
pays he does not acquire the produce, and the seller can renege 
on the sale (Rambam Sefer Kinyan, Hilkhot Mekhira 4:7; Shulhan 
Arukh, Hoshen Mishpat 200:7, and in the comment of Rema; see 
Beur HaGra and Netivot HaMishpat). 


NOTES 


Until he carries it from this place to another place - 
any nipah m oipo ahy ay: This means that he 
acquires it through the act of lifting. When one acquires 
through pulling it is sufficient to drag the item a little, 
whereas carrying an item from place to place is generally 
performed through lifting. 


Is that to say that flax is not prepared in large bundles, 
etc. - 151 wa Dwa wre: Some explain this question as 
ollows: If the mishna had been interpreted as referring to 
any bundles, including small bundles, one could have said 
hat movable items that are often pulled can be acquired 
hrough pulling as well. If so, one would have said that as 
bundles of flax are not usually pulled, since the flax is likely 
o tear, slip out of the bundle, or become filthy, they should 
be acquired only through lifting. But if the mishna is under- 
stood as referring specifically to large bundles, why shouldn't 
arge bundles of flax be acquired through pulling as well, 
as there is no other way to transport them (see Rabbeinu 
Yona and Ritva)? 


Flax is different, as it would slip — byanwnt nw Kw: 
The commentaries explain that flax is not packed in large 
bundles, as this would cause it to slip out of the package. 
Instead, it is packed in small packages, which are usually 
lifted and carried, and therefore they are acquired through 
lifting (Rashbam). Alternatively, even large bundles of flax 
are lifted and not pulled, as pulling them would cause the 
flax to tear (Rabbeinu Hananel; Ramban). Others explain that 
bundles of flax can easily be taken apart and each section 
can be lifted individually. Consequently, flax is acquired 
only through lifting, as opposed to other items that are 
packaged in bundles (Rabbeinu Gershom Meor HaGola; Ri 
Migash; Ramah). 


Domesticated animals are different, as they cling - xW 
x207 MaMa: The commentaries explain that domesticated 
animals grip the ground with their feet, which renders it 
difficult to lift them (Rashbam). Alternatively, they are not 
usually lifted because they kick or scratch one who attempts 
to lift them (Rabbeinu Hananel). 


BACKGROUND 
Se'a - xb: A seis a measure of dry volume first mentioned 
in Genesis (18:6). It is used by the Sages as a point of refer- 
ence for all measures. A sea contains six kav, or twenty-four 
log. Estimates of the modern equivalent of a se'a range from 
7.2-14.4 l. 
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NOTES 
The measuring vessel belonged to one of them - ant 
mamy hw ma: The commentaries explain that the mea- 
suring vessel belongs to the buyer. Since it is his vessel he 


acquires the merchandise as it enters the vessel (Ri Migash; 
Ramah). 


Even though the measuring vessel was not filled -by DN 
mat aban sbr 24: This indicates that although it was not 
known precisely how much merchandise entered the vessel, 
the buyer acquires it, as his vessel effects acquisition of it on 
his behalf irrespective of the specific amount that enters. This 
contradicts the statement of Rav and Shmuel. 


In the harvest for one dinar a day - tabi re: In other 
words, he pays the laborer his wages at this point, long 
before the harvest, and he agrees to pay him one dinar a 
day for every day of work. 


BACKGROUND 


Log - aib: This is the basic liquid measure used by the Sages. 
Itis equivalent to the volume of six eggs, one quarter of a kav, 
or one twenty-fourth of a sea. A range of modern opinions 
estimates this volume to be 300—600 ml. 


Perek V 
Daf 87 Amuda 


LANGUAGE 
Dinar — 33: The source of this word is the Latin denarius, 
meaning ten, as a dinar was worth ten issar. The dinar was a 
coin used widely in the Roman Empire. 
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The Gemara raises a difficulty from the baraita cited on 85a. Come 
and hear: If the measuring vessel belonged to one of them," the 
buyer acquires the items of sale one by one. And since this halakha 
is stated in general terms, it indicates that the buyer acquires each item 
as it is placed in the measuring vessel, even though the measuring 
vessel was not filled." 


The Gemara answers: The baraita is referring to a case where the seller 
said to him: I am selling you one hin, a liquid measure equivalent 
to twelve log, for twelve sela, each log’ for one sela. And this is 
in accordance with an observation that Rav Kahana says: In the 
Temple there were markings on the vessel that measured hin, with 
which one could measure the different libations. Here too, there 
were markings" on the measuring vessels, and since the measuring 
vessel indicates at which point each log had been filled, the buyer 
acquires it. This is comparable to the case of one who sells each sea 
individually. 


The Gemara raises another difficulty. Come and hear: One who hires 
a laborer" in the winter or the spring to work for him in the harvest, 
for one dinar a day," 


HALAKHA 


One hin for twelve sela...markings, etc. — ... Wy nwa pT 
^a ning: With regard to one who sells a specific amount of 
produce for a set price (Maggid Mishne), and he measures it 
in a vessel belonging to the seller or buyer that had markings 
for amounts within the vessel, once the produce reaches a 
marking, the produce up to that mark is acquired by the buyer, 
even though the entire measuring vessel has not been filled. 
The reason is that each mark on the vessel is considered a 
measuring vessel by itself. Others say that if the vessel used for 
measuring belongs to the seller, the buyer acquires the produce 
only once it is emptied from it (Rambam Sefer Kinyan, Hilkhot 
Mekhira 4:10; Shulhan Arukh, Hoshen Mishpat 200.10, and in the 
comment of Rema, and see Taz there). 


One who hires a laborer — byion Dx iwi: If one hires a 
laborer in the winter to work for him in the summer and pays 
him in advance one dinar a day, and the payment for one day's 
work in the summer is one sela, he violates the prohibition 
of taking interest. If he said to the laborer: Work for me from 
today and until such and such a time for one dinar a day, and 
this span of time included the summer, it is permitted, as this 
does not have the appearance of early payment (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 7:12; Shulhan Arukh, Yoreh 
De‘a176:8). 
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and a day of a laborer’s work during the harvest is worth a sela," the 
equivalent of four silver dinars, for each day, it is prohibited to derive 
benefit from him," i.e., one may not employ the laborer under these 
conditions. The reason is that this is akin to taking interest, as the 
laborer works and receives less than he is entitled to in exchange for 
early payment. But if one hires him already from now to work for 
one dinar" a day for an extended period of time, including the harvest 
season, and the work of a laborer during the harvest is worth a sela, 
this is permitted. 


NOTES 


And during the harvest it is worth a sela - yop m5) mid: 
The reason for the discrepancy in a worker's wages during 
the harvest and during the winter is that in the winter there 
is not much work, whereas during the harvest there is a great 
demand for laborers. In this case, the laborer agrees to be paid 
less in exchange for receiving his wages in advance. 


Itis prohibited to derive benefit from him — 3319971 may DX: 
Most commentaries accept a version of the text that simply 
states that this is prohibited, i.e., one may not establish this 
type of arrangement with a laborer. According to the standard 
version of the text, which states that it is prohibited to derive 
benefit from him, this means that the owner of the field is 
prohibited from deriving benefit from the laborer’s work in the 
summer. Likewise, it is prohibited for the laborer to take this 
money, as this arrangement is tantamount to interest, and it is 
prohibited both to give interest and to accept it. 
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And ifit enters your mind, as Rav and Shmuel claim, that if a seller 
said: I am selling you one kor for thirty sela, each se‘a for one sela, 
he cannot fully renege on the sale in the middle of the transaction, 
as the buyer acquires each sea one by one as it is measured, then 
the halakha in this case should be different. Here too, as he does 
not agree to one large sum but fixes a price for each day, one by 
one, it is akin to taking interest, as the laborer works and receives 
less than he is entitled to in exchange for early payment. And 
therefore, it should be prohibited to derive benefit from him. 
Whereas the baraita states: If one hires him from now to work for 
one dinar a day" over an extended period of time, including the 
harvest, and one day of a laborer’s work during the harvest is 
worth one sela, this is permitted. Why is it permitted? But isn’t it 
payment for waiting, i.e., for advancing the money to the laborer? 


Rava said: And how can you understand the baraita in that 
manner? Is it prohibited for one to lower his hiring price" and 
receive lower wages in order to ensure that he is employed? This 
arrangement is not a form of interest and violates no prohibition. 
The Gemara asks: If this is not considered taking interest, then 
what is different in the first clause, where the laborer is not 
employed immediately and this arrangement is prohibited, and 
what is different in the latter clause, where it is permitted? 


The Gemara explains: In the first clause, as the laborer does not 
work with him from now, it has the appearance of payment for 
waiting," i.e., advancing the money to the laborer. In the latter 
clause, as the laborer works with him from now, it does not have 
the appearance of payment for waiting. 


§ The mishna teaches: And if the flax was attached to the ground 
and he detached any amount, he has acquired it. The Gemara 
asks: Is it correct to say that due to the fact that he detached" 
any amount, he acquired it? If he does not perform an act of 
acquisition with all of the flax, how can he acquire all of it? Rav 
Sheshet said: Here we are dealing with a case where the seller 
said" to him: Go and clear for yourself any amount of land, and 
thereby acquire everything that is on it. When the buyer clears 
the land by detaching the flax from the ground, he is considered 
to be renting the land and thereby acquires all the flax that grows 
onit. 


NOTES 


For one dinar a day, etc. - 11 avy sya: The text of the Gemara 
here is apparently unnecessarily repetitive, and it is probably a 
combination of two versions of the exact same question. Some 
commentaries adjust the text so that it states only one question 
(Rashash). In any case, the difficulty is as follows: Certainly if he 
had hired the laborer with a set wage for an extended period of 
ime, e.g., a certain amount of money for six months, this arrange- 
ment would be permitted. But in this case he states explicitly 
how much he will pay him for each separate day. Moreover, as 
he laborer can stop working for him at any point, he is not hired 
or one long period of time but by individual one-day units. 
Therefore, during the harvest he effectively pays the worker less 
han his work is worth because he paid him in advance. 


Lower his hiring price, etc. — ^3) MVSva Your: Rava is explain- 
ing why this is not classified as interest by Torah law, as it is no 
a loan that must be repaid with interest. It also cannot be cat- 
egorized as a sale that involves exploitation, despite the fact tha 
the laborer is paid less than the standard price. The reason is tha 
there is no absolute value to a laborer’s work, as one might work 
for less than the usual rate if he is in need of money (Rashbam). 
Others explain that the halakha here is no different than that o 
one who sells an item on the condition that he will deliver it a 
a later point in time. In that case, although he lowers the price 
to reflect the late delivery of the product, this is not considered 
interest because the item belongs to the buyer at the time. So 


00, here the laborer sells his labor to the owner of the field at 
his point in time and receives his wages even though he will 
provide his services only at a later stage. Since the sale of his 
abor is effective immediately, the labor that he later provides is 
not akin to paying interest (Rabbeinu Yona). 


t has the appearance of payment for waiting — WI NK "tn" 
b: Even in the first clause, they have not violated the Torah pro- 
hibition of interest. Rather, this agreement has the appearance 
of interest, as the basic definition of interest is that the creditor 
is paid in exchange for waiting for payment and not demanding 
it immediately. 


Due to the fact that he detached, etc. - 13) wont own: The 
commentaries explain that at this point, the Gemara does not 
assume, as Rav Sheshet will, later in the discussion, that the 
mishna is referring to an action that involves the ground itself. 
Rather, this is an act of acquisition to acquire the flax. The Gemara 
therefore asks how detaching a bit of the flax can cause one to 
acquire all of the flax that is attached to the ground (Rashbam). 
Others add that the mishna is referring to flax that is ready to be 
detached, i.e., that has finished growing. In this case, although it 
is still attached to the ground, it is treated as movable property 
(Rif; Rambam; Ramban). The Gemara’s question is how the buyer 
can acquire all of the flax without performing a full-fledged act 
of acquisition upon all of it, as he apparently pulls only some 
of the flax. 


HALAKHA 


And if it was attached to the ground...where he said, 

etc. - ^13) ab VAN... YPIPA TaN A Orr: With regard 
to a field that has dry flax still attached to the ground, 
although it was fully ripened, if the owner said to another: 
Clear any amount of the ground and acquire all that is 
upon it, then once the buyer detaches any amount of 
the flax he acquires all of it, due to this stipulation. Some 
explain that he acquires the land, and by means of the 
land he acquires the flax that is attached to it (Rambam 
Sefer Kinyan, Hilkhot Mekhira 318 and Maggid Mishne 
there). 
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NOTES 


One who sells wine and oil to another — yaw)» 13107 
sand: This is the halakha with regard to all types of 
produce. The mishna specifies wine and oil only because 
he subsequent ruling of the mishna refers specifically to 
he sale of liquid items (Rashbam). 


It broke for the middleman - voh maw: The 
Gemara explains that the middleman was present at the 
ime. According to some commentaries, the reason that 
he middleman is financially responsible for the wine, 
oil, and obviously the barrel, is because he is considered 
he owner of all of them at this point, as he buys the 
merchandise from the seller and sells it to the buyer 
(Rashbam). Others explain that the middleman himself 
measured the merchandise, and the barrel broke due 
to negligence on his part. Consequently, he is finan- 
cially responsible, not because he owns the barrel, but 
because he is considered a paid bailee and is therefore 
liable for loss resulting from negligence (Tosafot; Rivam; 
Ramah; Meiri). Alternatively, even if the middleman lends 
the barrel to the buyer or the seller and one of them 
breaks it, the middleman is responsible, because this is a 
case where one borrows an item and hires its owner with 
it, in which case the borrower is exempt from financial 
responsibility by Torah law (Ra'avad). 


And a storekeeper is not obligated — am iY Im: 
Since a storekeeper is rushed and must take care of other 
customers, he does not have time to wait for these drops 
(Rashbam). Alternatively, a storekeeper must make some 
profit, and therefore he is allowed to retain the drops. 
Many early commentaries have an alternative version of 
the text, which states that the storekeeper is, in fact, obli- 
gated to drip these drops. The novelty is that although 
he is rushed, he still must do so (Ri Migash; Rambam). 


LANGUAGE 


Middleman [sarsur] — VYW: Apparently from a Semitic 
source, this word is found in inscriptions from Tyre and 
Sidon in both Hebrew and Aramaic. It refers to a middle- 
man, one who connects the buyer and seller, for which 
he receives payment. 
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MI S HN A With regard to one who sells food or drink 


that has an established price, such as wine 
and oil, to another,“ and the price rises or falls and the buyer or 
the seller wishes to renege on the sale, if the price changed before 
the measuring vessel is filled, the merchandise still belongs to the 
seller and he can cancel the sale. Once the measuring vessel is 
filled the merchandise belongs to the buyer, and the seller can no 
longer cancel the sale. And if there was a middleman [sarsur]' 
between them" and the barrel belonging to the middleman, being 
used to measure the merchandise, broke during the transaction 
and the merchandise is ruined, it broke for the middleman," i.e., 
he is responsible for the ruined merchandise. 


The mishna teaches an additional halakha with regard to sales: And 
anyone who sells wine, oil, or similar liquids is obligated, after he 
transfers the liquid into the buyer’s vessel, to drip for him three 
extra drops" from the measure. After he drips those three drops, if 
he turned the barrel on its side and drained out the last bits of 
liquid that it contained, this belongs to the seller and he is not 
required to give these last drops to the buyer. And a storekeeper 
is not obligated" to drip three drops, because he is too busy 
to do this constantly. Rabbi Yehuda says: If the sale occurs on 
Shabbat eve as nightfall arrives, one is exempt from dripping 
these three drops, as there is a need to complete the transaction 


before Shabbat begins. 
G E M A The Gemara clarifies the mishna’s state- 
ment that the sale occurs once the measur- 
ing vessel is filled. This measuring vessel, to whom does it belong? 
If we say that the measuring vessel belongs to the buyer, why 
does the mishna teach that before the measuring vessel is filled 
the merchandise still belongs to the seller? Since it is the measur- 
ing vessel of the buyer, he should acquire everything that is placed 
in his vessel, whether or not it is filled. But if we say that the 
measuring vessel belongs to the seller, why does the mishna teach 
that once the measuring vessel is filled the merchandise belongs 
to the buyer? Since it is the measuring vessel of the seller, the 
merchandise has yet to enter the possession of the buyer. 


Rabbi Ela says: The mishna is referring to a case where the mea- 
suring vessel belongs to the middleman. The middleman lends it 
to the seller, and once itis filled it is loaned to the buyer so that he 
can transfer its contents into his vessels. The Gemara asks: But 
from the fact that the latter clause teaches: And if there was a 
middleman between them and the barrel broke, it broke for the 
middleman, it may be inferred that in the first clause we are not 
dealing with a middleman. The Gemara answers: The first clause 
addresses a measuring vessel belonging to a middleman without 
the presence of the middleman at the transaction, whereas the 
latter clause is concerned with a middleman himself, who is 
present at the sale and therefore accepts responsibility for the barrel 
and its contents. 


HALAKHA 
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One who sells wine and oil to another, etc. — paw 7) 13107 
o>) ian: With regard to one who sells wine or oil in an alleyway, 
ora courtyard belonging to both buyer and seller, or in the buyer's 
domain, and the measuring vessel belonged to a middleman 
who loaned it to both of them (Taz), if the measuring vessel 
has not yet been filled the merchandise belongs to the seller 
and he can renege on the sale. Once it is filled, it belongs to the 
buyer, and the seller can no longer renege on the sale. This is 
in accordance with the explanation of Rabbi Ela in the Gemara 
(Rambam Sefer Kinyan, Hilkhot Mekhira 4:8; Shulhan Arukh, Hoshen 
Mishpat 200:9). 


There was a middleman between them - ja WO ID my: Ifa 
middleman sells an item and while it is still in his possession it is 
lost, broken, or stolen from him, not due to circumstances beyond 
his control, he must repay the owner. The reason is that he is 
considered a paid bailee, as he receives payment for his services. 
This halakha is in accordance with the Rivam’s explanation of the 
Gemara (Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 2:7, 
and see Haggahot Maimoniyyot and Kesef Mishne there; Shulhan 
Arukh, Hoshen Mishpat 185:7). 


Three drops - pyy wow: If a homeowner sells a liquid, after 
emptying the vessel used for measuring it into the buyer's vessel 
he must leave it there until three drops drip out. A storekeeper 
is not required to do so (Shulhan Arukh, Hoshen Mishpat 231:7). 
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§ The mishna teaches that if he turned the barrel on its side and 
drained out the last bits of liquid within it, this liquid belongs 
to the seller. The Gemara relates: When Rabbi Elazar ascended 
from Babylonia to Eretz Yisrael, he found Ze’eiri’ and said to him: 
Who here is the tanna to whom Rav taught this halakha with 
regard to measures? Ze'eiri showed him Rav Yitzhak bar Avdimi. 
Rav Yitzhak bar Avdimi said to Rabbi Elazar: What is it about this 
halakha that poses a difficulty for you? Rabbi Elazar said to him 
that the problem is that we learned in the mishna: If he turned 
the barrel on its side and drained out the last bits of liquid within 
it, that liquid belongs to the seller. 


But didn’t we learn in a mishna (Terumot 11:8): If one poured oil 
or wine of teruma from one vessel to another and turned the vessel 
on its side and drained out the last bits of liquid inside, this is 
teruma" and must be given to the priest? This indicates that the last 
remnants of the liquid in the vessel belong to the one who receives 
the oil or wine, not the owner, i.e., the seller. Why, then, does the 
mishna here teach that the last remnants belong to the seller? 


Rav Yitzhak bar Avdimi said to Rabbi Elazar: But wasn’t it stated 
with regard to that mishna that Rabbi Abbahu says: Due to of the 
despair of the owner," who relinquishes his right to such a small 
amount of wine or oil, the Sages touched upon it and ruled that any 
remnants extracted from the vessel belong to the seller? By contrast, 
with regard to teruma, which is forbidden to non-priests, the despair 
of the buyer is irrelevant, and therefore anything that remains in the 
vessels is teruma. 


§ The mishna teaches: And a storekeeper is not obligated to drip 
three drops. Rabbi Yehuda says: If the sale occurs on Shabbat eve 
as nightfall arrives, one is exempt from dripping these three drops. 
A dilemma was raised before the Sages: Is Rabbi Yehuda referring 
to the first clause" of the mishna, and if so his ruling is lenient, as 
the mishna states that one must drip three drops and he states that 
on Shabbat eve one is exempt from doing so? Or perhaps he is 
referring to the latter clause and is stringent, as the mishna teaches 
that a storekeeper is always exempt, whereas Rabbi Yehuda rules 
that this is the halakha only on Shabbat eve? 


NOTES 


Due to the despair of the owner - wwa win? DW: Many 
early commentaries explain that in principle the remnants are 
considered part of the measured liquid. Therefore, in the case 
of teruma, the basic halakha that dictates that all the contents 
of the barrel are teruma is implemented (Rabbeinu Hananel; 
Rashbam Commentary). Josafot point out that the Gemara could 
have stated that there is a separate reason for this stringency in 
the case of teruma: Since it is unknown from the outset which 
drops will remain behind, every drop becomes consecrated 
as teruma. 

With regard to the despair of the owner in the case of the 
sale of liquids, the commentaries explain that the owner does 
not want to wait until the last bits of liquid are extracted from 


the vessel, and therefore he forgoes his rights to it (Rashbam). 


Alternatively, each buyer knows that the seller will immediately 
use the vessel to measure for another customer and there will be 


no way of determining what belongs to him (Rabbeinu Barukh). 


This consideration is irrelevant in the case of teruma, as these last 


bits of liquid are already forbidden to a non-priest. Furthermore, 
because it is not known which priest will become the owner of 
the teruma at that point in time, there is no one to despair of this 
amount (Rabbeinu Gershom Meor HaGola). 


Referring to the first clause, etc. — 131 x? XWX: According 
to the commentaries who accept the version of the text pre- 
sented here, the question is whether Rabbi Yehuda is teaching 
a leniency in the case of any seller on Shabbat eve, or imposing 
a stringency on storekeepers during the rest of the week (Rash- 
bam). According to those whose version of the text states that 
even a storekeeper is obligated to drip three drops, the question 
is as follows: Does Rabbi Yehuda refer to the first clause, which 
states that the remnant in the vessel belongs to the seller, and 
he rules stringently that this is the case only on Shabbat eve? 
Or is he referring to the three drops, and rules leniently that a 
storekeeper is exempt from dripping these drops on Shabbat 
eve (Ri Migash)? 


PERSONALITIES 


Ze'eiri — yt: Ze'eiri was a Babylonian amora of the second 
generation. He was a student of Rav and Rav Kahana. 
At a young age, Zeeiri emigrated to Eretz Yisrael, where 
he studied under Hanina bar Hama, whom he often 
quotes. He subsequently studied under Rabbi Yohanan, 
who so admired him that he desired him as a son-in-law. 
Ze'eiri's refusal of the match stemmed from his sense that 
Babylonian scholars were superior to those of Eretz Yisrael. 
Ze'eiri eventually returned to Babylonia, where he was 
instrumental in transmitting the Torah of Eretz Yisrael to 
the students in the yeshiva of Neharde’a. His departure 
from Eretz Yisrael was apparently the reason why he was 
never ordained. The generations that followed him held 
him in high esteem, to such an extent that Rava confi- 
dently stated that a baraita that had not been explicated 
by Ze'eiri remains unexplained (Zevahim 43b). The state- 
ments of Ze’eiri deal exclusively with the realm of halakha. 
His primary student was Rav Hiyya bar Ashi. 


HALAKHA 


Teruma — mN: If one pours a jug of oil of teruma into 
another vessel, once three drops drip in consecutively 
after he has finished pouring, this is sufficient, and he is 
permitted to fill the empty jug with non-sacred oil. This 
is the halakha even if he did not drain out all of the oil in 
the jug. If he did not refill the jug and some oil remained 
in the jug, this remnant is teruma (Rambam Sefer Zera'im, 
Hilkhot Terumot 11:15). 
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NOTES —____—_——_ 
One who sends his son - 24 NX nbw: From the context it 
is clear that the mishna is referring to a son who is not only a 
minor but is so young that he cannot be relied upon to bring 
home a fragile item or coins without losing or breaking them 
(Rambam’s Commentary on the Mishna). 


One who sends his son...with a pundeyon in his hand, 

etc, = ^ 13 p75... TN nbiwn: Although the phrase: 

With a pundeyon i in his hand, appears in several manuscripts, 
many commentaries say that it should be omitted. Accord- 
ing to the alternative version of the text, the father sent his 
son with an issar (Rabbeinu Gershom Meor HaGola). Others 
state that the father did not send his son with any money; 
rather, the storekeeper owed the father an issar, and the son 

was sent only on account of the oil (Rashba; Ramah). With 

regard to the lost issar, some maintain that this refers to the 
oil that was worth one issar (see, however, Rashbam). Others 
explain that the storekeeper had no oil himself and gave the 
issarto the son to purchase the oil from another storekeeper 
(Rambam’s Commentary on the Mishna). 


And the Rabbis concede, etc. — 131 03M 07i: The 
commentaries explain that the Rabbis concede that the 
storekeeper is exempt only with regard to the broken jug, 
not the oil or the issar (Rashbam). 


And this is a case where the storekeeper took the jug 
in order to examine it - mypay nya dy nan aber pix: 
Accordingly, the last clause of the mishna should be under- 
stood as follows: The Rabbis concede that the storekeeper is 
exempt if he never took the jug from the child, or even if he 
did take it but not for the purpose of examining it (Tosafot). 


If that is so, say the last clause, the Rabbis concede, etc. — 
131 DST DTN KYD XVR ITN: The commentaries explain 

that according to Rabba and Rav Yosef the last clause of the 

mishna is referring to a different situation, when the child 

brought the jug with him from his home (Tosafot). 


HALAKHA =—W¥————_—_—- 
One who sends his son, etc. — 151 i33 N% mbiwn: One who 
is not halakhically competent cannot be appointed an agent. 
Therefore, if one sent his young son to a storekeeper to buy 
oil for an issar, or, based on a different version of the text of 
the Gemara, if he gave him a pundeyon, which is worth two 
issar, and the storekeeper gave him an issar worth of oil and 
an issar (Rashbam), and the son lost the oil or the issar, the 
storekeeper must pay restitution for it. This is because the 
father sent his son only to inform the storekeeper that he 
needed the oil, and the storekeeper should have sent the oil 
with a halakhically competent individual. This halakha is in 
accordance with the opinion of the Rabbis. But if the father 
said explicitly that the storekeeper should send it with his 
young son, the storekeeper is exempt from liability, as this is 
considered a deliberate loss on the part of the father (Maggid 
Mishne). If the father sent his son with a jug and it broke after 
the storekeeper filled it with oil, the storekeeper is exempt, 
unless he took it and used it to measure oil for others. This 
is in accordance with the conclusion of the Gemara on 88a. 
Similarly, if the storekeeper poured the oil into his own jug, 
he suffers the loss (Rambam Sefer Kinyan, Hilkhot Sheluhin 
VeShutafin 2:2; Shulhan Arukh, Hoshen Mishpat 188:2). 


LANGUAGE 
Pundeyon — ți: From the Latin dupondium, a copper 
coin worth two issar. 


Issar — 9%: From the Greek aoodptoy, assarion, referring 
to the Roman issar. 


BACKGROUND 
Issar — 9X: This a small coin, typically made of copper. The 
size of an issar is often used as a gauge of measurement in 
the Talmud. 
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The Gemara answers: Come and hear a resolution of this dilemma, 
as it is taught in a baraita that Rabbi Yehuda says: On Shabbat 
eve at nightfall a storekeeper is exempt because the store- 
keeper is busy. This proves that Rabbi Yehuda was referring to 
the latter clause of the mishna, i.e., he exempts the storekeeper 
from dripping the drops only on Shabbat eve. 


With d h ds hi NH 
MISHNA ith regar to one w o sends ‘aia 


to a storekeeper with a pundeyon,' a coin 
worth two issar, in his hand," and the storekeeper measured oil 
for him for one issar" and gave him the second issar as change, 
and the son broke the jug and lost the issar, the storekeeper 
must compensate the father, as he gave the jug and coin to one 
who is not halakhically competent. Rabbi Yehuda exempts 
him from liability, as he holds that the father sent his son in order 
to do this, i.e., to bring back the jug and coin. And the Rabbis 
concede’ to Rabbi Yehuda with regard to a case when the jug 
is in the hand of the child and the storekeeper measured the 
oil into it that the storekeeper is exempt if the child breaks 
the jug. 


G E M ARA Granted, with regard to the issar and 

the oil, one can explain that they dis- 
agree over this matter: As the Rabbis hold that the father sent 
his son to inform the storekeeper that he needed oil but did 
not intend for the storekeeper to send the oil with the boy. For 
this reason, if the storekeeper gave the child the oil he is liable 
for its loss. And Rabbi Yehuda holds that he sent his son so that 
the storekeeper would send him back with the oil, and therefore 
the storekeeper is exempt from liability. But if the child broke 
the jug, why do the Rabbis hold that the storekeeper is respon- 
sible for it? It is a deliberate loss on the part of the father, as he 
entrusted the jug to his young son, who is not responsible enough 
to care for it. 


Rav Hoshaya said: Here we are dealing with a proprietor who 
sells jugs, and the father sent his son with a jug in case the store 
owner might want to buy it. And this is a case where the store- 
keeper took the jug in order to examine it," and the ruling is in 
accordance with a statement of Shmuel. As Shmuel says: With 
regard to one who takes a vessel from a craftsman in order to 
examine it and buy it if he chooses, and an accident occurred 
while it was in his possession and it broke, he is liable to pay 
restitution for the vessel. He has the halakhic status of a borrower, 
and therefore he bears financial responsibility for the loss. 


The Gemara asks: Shall we say that the opinion of Shmuel is 
subject to a dispute between tanna’im? Since Rabbi Yehuda 
disagrees with the Rabbis, his opinion evidently differs from 
that of Shmuel. Rather, Rabba and Rav Yosef both say that the 
disagreement in the mishna should be explained as follows: Here, 
we are dealing with a storekeeper who sells jugs, and the father 
sent his son to buy from him a jug filled with oil. And Rabbi 
Yehuda follows his line of reasoning, as explained above, that 
the father sent his son to bring back the merchandise, and the 
Rabbis follow their line of reasoning, that the father sent the 
son to inform the storekeeper what he needed, but not to carry 
it back. 


The Gemara asks: If that is so, say the last clause: The Rabbis 
concede" to Rabbi Yehuda in a case when the jug was in the 
hand of the child, and the storekeeper measured the oil into it, 
that the storekeeper is exempt. Why would the Rabbis rule that 
the storekeeper is exempt? But you said that the father sent his 
son only to inform the storekeeper of his order, but he did not 
intend for the storekeeper to give anything to his son. Rather, 
Abaye bar Avin and Rabbi Hanina bar Avin both say that the 
disagreement in the mishna should be explained as follows: With 
what are we dealing here? 
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The mishna is referring to a case where the storekeeper took the 
jug from the child in order to measure with it" for him, and 
because he took it in his hands, he is liable in the event of an 
accident, in accordance with the opinion of Rabba. As Rabba 
says: With regard to the obligation to return lost animals, even 
in a case where the finder is exempt from caring for the animal 
and returning it to its owner, e.g, if he is an elderly person and 
it is beneath his dignity, if he struck the animal" in order to lead 
it, then he becomes obligated to return it. Likewise, the Rabbis 
here maintain that the storekeeper’s action renders him liable 
for the jug. 


The Gemara asks: You can say that Rabba says his statement with 
regard to animals, as the finder taught them to take steps away," 
i.e., he worsened the situation, as he causes them to stray even 
further from their owner. Nevertheless, in a case like this, where 
the storekeeper took the jug from the child, did Rabba say that 
the storekeeper is liable? The storekeeper’s action does not make 
it any more likely that the jug will break. 


Rather, Rava said: I and the lion of the group explained it. And 
who is this great Sage, referred to as a lion? It is Rabbi Zeira,° and 
the explanation is as follows: Here we are dealing with a case 
where the storekeeper took the jug from the child in order to 
measure with it for others, without the knowledge of the father. 


And the Rabbis and Rabbi Yehuda disagree with regard to a 
borrower who takes an item without the owner’s knowledge." 
One Sage, Rabbi Yehuda, holds that the storekeeper is considered 
like any other borrower and once he returns the jug to the child, 
he is no longer responsible for it. And one Sage, i.e., the Rabbis, 
holds that someone who borrows without the owner's knowledge 
is a robber’ and is obligated to return the item to its owner. There- 
fore, the storekeeper must pay for the jug that the child broke 
before it reached the father. 


The Gemara returns to the matter itself. Shmuel says: With regard 
to one who takes a vessel from a craftsman in order to examine 
it," and an accident occurred while it was in his possession and 
it broke, he is liable to pay restitution for the vessel. The Gemara 
explains: And this statement applies only in a case where the 
monetary value of the vessel is fixed," because he examines the 
vessel merely to ensure there is nothing wrong with it, and it is 
assumed that if he finds no defect he will buy it. 


NOTES 
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HALAKHA 


If he struck the animal — #37: Some commentaries explain 
that if one finds an animal and strikes it to prompt it to move, 
he is obligated to care for it and return it to its owner, even 
if it is beneath his dignity to do so, as he is considered to 
have begun performing the mitzva of returning a lost item 
(Rambam). Some infer from this ruling that the same is true 
with regard to any item that one has begun to return (Ran). By 
contrast, others claim that the ruling applies only with regard 
to animals, as the one who strikes them teaches them to stray, 
and that the Rambam agrees with this ruling (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 11:14; Shulhan Arukh, Hoshen 
Mishpat 263:2, and see Sma there). 


A borrower who takes an item without the owner’s knowl- 
edge - nyt Kow Siw: One who borrows an item without 
the owner's knowledge is considered a robber, and all of the 
halakhot pertaining to a robber are applicable to him. If one 
takes a vessel from the young son or slave of the owner and 
uses it, he is likewise considered a borrower who takes an item 
without the owner's knowledge, and is liable to pay for it. He 
has the status of a robber until the stolen item is returned to 
the owner. Therefore, if the borrower returns the vessel to the 
son or the slave and it is lost or destroyed, he is liable to pay for 
it (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 3:15; Shulhan 
Arukh, Hoshen Mishpat 359:5). 


One who takes a vessel from a craftsman in order to examine 
it - npa axa ya bp Spin: If one takes for examination a 
vessel that has a fixed price from a craftsman and he lifts it with 
the intention of buying it if he likes it, he acquires that item 
and the seller cannot renege on the sale. If an accident occurs, 
the buyer is liable to pay for it. If the seller wishes to sell it as 
soon as possible, the vessel continues to belong to the seller 
until a price is agreed upon. Subsequently, the buyer acquires 
it by lifting or through another mode of acquisition (Rambam 
Sefer Kinyan, Hilkhot Mekhira 4:12, 14, and Maggid Mishne there; 
Shulhan Arukh, Hoshen Mishpat 200:7, 1, and Sma there). 


PERSONALITIES 

Rabbi Zeira - x31: Born in Babylonia, Rabbi Zeira, known in 
the Jerusalem Talmud as Rabbi Ze’eira, became one of the most 
prominent third-generation amora‘im of Eretz Yisrael. His father, 
a tax collector for the Persian government, was praised as one 
of the few who performed that function honestly. When Rabbi 
Zeira ascended to Eretz Yisrael, he decided to identify himself 
entirely with the Torah of Eretz Yisrael. The Gemara relates that 
he undertook one hundred fasts to forget the Torah he studied 
in Babylonia. 


The storekeeper took the jug in order to measure with it - 
GE! inh aye: There is no assumption here that the mishna 
is referring to a case where either the father or the store- 
eeper is a seller of jugs. Rather, as was initially supposed, the 
mishna is dealing with the case of a father who sent his son 
o a shop to purchase oil, and provided him with a jug to 
measure the liquid (Rashbam). In such a case, if the child 
holds the jug while the storekeeper measures the oil, the 
storekeeper is exempt, because this is considered a deliberate 
oss on the part of the father. By contrast, once the storekeeper 
akes the jug and uses it for measuring, he becomes liable 
or any accident. 


As the finder taught them to take steps away — PDPIKT 
sma KW: The finder is obligated to return the lost animal 
not because he struck it, but because by hitting the animal he 
caused it to stray from its usual path. If he had done nothing, the 
animal might have returned to its owner, but since he caused 


it to stray, its owner is less likely to recover it. The Rashbam 
notes that the Gemara could have raised as an objection that 
this explanation would leave Rabba's ruling as the subject of a 
dispute between tanna’im, but chose to raise a different chal- 
lenge instead. Others explain that Rabbi Yehuda agrees with 
the opinion of Rabba that if the finder strikes a lost animal he 
is obligated to return it to its owner. It is only here, where the 
storekeeper who took the jug attempts to return it to its owner 
by giving it back to the child, that Rabbi Yehuda maintains that 
he is not liable for its loss (Ramban). 


He is a robber — %7 tow: Although the borrower does not 
intend to steal the item, since he takes it without its owner's 
knowledge to use for his own purposes, his act is tantamount 
to robbery. He is therefore required to return it to its owner, not 
to the place from which he took it. The commentaries note that 
according to this opinion, the Rabbis concede to Rabbi Yehuda 
only in a case where the shopkeeper took the jug to measure 


oil for the child. By contrast, if he took it for any other purpose, 
he is held responsible (Rashbam). 


Where the monetary value of the vessel is fixed — 719719497: 
Since the buyer and seller do not need to agree on a price, and 
since both parties are interested in the sale, when the buyer 
takes the vessel in order to purchase it, he is considered to 
have completed the purchase and the buyer is liable for any 
mishap that occurs to the vessel. Some commentaries explain 
differently, that the buyer lifted the item only to examine it; 
since the item has a fixed value and is offered for sale, it is as 
though the seller has told the buyer that he may acquire this 
item, and consequently the seller cannot renege on the sale. 
Nevertheless, the buyer can renege (Ri Migash). 

With regard to the concept of a fixed value of the vessel, 
some explain that this means the seller has explicitly set the 
price of the item (Ramban, citing Rif). Others hold that this 
refers even to items that have a set market price (Ramah; Ran). 


DATI p: BAVA BATRA: PEREKV:88A 409 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 


Where its monetary value is fixed — 1%: One can- 
not consecrate an item that does not belong to him 
or is not in his possession. Therefore, in a case where 
one is selling pumpkins, eggs, or similar items, and a 
buyer takes one of them and leaves, if each item has 
a fixed price the seller cannot consecrate the item, 
because it is no longer in his possession. If its price is 
not fixed, the seller can consecrate the item, because 
it may be assumed that the one who takes it did not 
intend to rob him (Rambam Sefer Hafla‘a, Hilkhot Ara- 
khin VaHaramim 6:21-22, 25 and Sefer Kinyan, Hilkhot 
Mekhira 4:14; Shulhan Arukh, Yoreh Dea 258:7 and 
Hoshen Mishpat 200:7). 


One who wishes to buy vegetables, etc. — npiba 
"31 pY: If one takes produce and before paying for 
it he selects superior-quality produce and places it 
on the side, he is not obligated in tithes, despite the 
fact that he decided to buy the produce. But if he is 
God-fearing and had determined to buy the produce, 
he separates tithes and only afterward returns the 
remaining produce to the seller, if the seller agrees. 
In such a case, he must give the seller money in 
exchange for the tithes he took (Rambam Sefer Zera’im, 
Hilkhot Ma‘aser 5:1, and Kesef Mishne and Radbaz there; 
Shulhan Arukh, Yoreh Dea 331:95). 
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The Gemara relates: There was a certain man who entered a butcher 
shop and lifted a thigh of meat to examine it. While he was lifting 
it, ahorseman came and seized it from him. The buyer came before 
Rav Yeimar, who deemed him liable to pay its monetary value to 
the seller, because it was seized from him after he had lifted it. The 
Gemara again notes: And this matter, i.e., halakha, applies only in a 
place where the monetary value of the item is fixed, and therefore 
lifting it is equivalent to finalizing the sale. 


The Gemara relates a similar incident: There was a certain man who 
brought pumpkins to the city of Pum Nahara. Everyone came and 
took a pumpkin with the intention of buying it, but had yet to pay 
for it. The seller was angry, and since he did not know from whom 
to demand payment, he said to them: The pumpkins are hereby 
consecrated" to Heaven. 


They came before Rav Kahana to inquire about the halakhic status 
of the pumpkins. Rav Kahana said to them: This statement has no 
effect, as a person cannot consecrate an item that is not his, and 
since the buyers had lifted the pumpkins, they no longer belonged 
to the seller. Once again the Gemara points out: And this matter, 
i.e., halakha, applies only in a place where the item’s monetary value 
is fixed," and therefore lifting it is akin to finalizing the sale. But if 
the item’s monetary value is not fixed, it remains in the jurisdiction 
of its owner, and the seller did well, i.e., was successful, in that he 
consecrated it. 


§ The Sages taught: In the case of one who wishes to buy vege- 
tables" from the market and the seller is an am haaretz, i.e., one 
who is unreliable with regard to tithes, in which case the buyer 
is required to separate tithes after his purchase, and he selected 
superior-quality vegetables from inferior-quality vegetables and 
placed" them to the side, as he was considering purchasing them, 
even if he did this all day, ifhe does not decide to buy the vegetables 
he does not acquire them and does not become obligated in 
separating tithes. 


Ifhe had determined to buy the vegetables he selected, he acquires 
them and becomes obligated in separating tithes. In such a case, it 
is not possible for him to decide to not buy the vegetables and to 
return them to the seller in their present state, as they have already 
became obligated in tithes, and, likewise, it is not possible to tithe 
them and return them to the seller, as he would then lower their 
monetary value.’ How should he proceed? He should tithe the 
produce, give the tithes to an appropriate recipient, and give the 
seller money in exchange for the tithes that he separated from it. 


NOTES 


They are hereby consecrated — pwp f71 17: Seeing that every- 
one was taking his pumpkins, the seller feared that many of them 
would not pay him. In his anger, he consecrated the pumpkins 
(Rashbam). 


One who wishes to buy vegetables - pY nptbn: This seller is an 
am ha‘aretz, one who is not trusted to have tithed his produce. 
Consequently, the buyer is obligated to tithe the produce himself. 
This obligation comes into effect only once the sale is complete 
and the vegetables enter his possession. In this case, the buyer 
has not yet paid for the vegetables (Rambam, citing Jerusalem 
Talmud). 


He selected and placed — mam 1a: There are various interpreta- 
ions of this phrase, which affect the meaning of the entire passage. 
One explanation is that the buyer selected superior-quality veg- 
etables and placed them to one side, in order to select from among 
hem the ones he wished to buy (Rashbam Commentary; Rid). 
Alternatively, he was busy lifting one and putting down another 
because he could not decide which one to choose (Rabbeinu 
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Gershom Meor HaGola). Some explain that the buyer selected 
the vegetables he chose to buy and returned to the seller the 
vegetables he did not want (Ramah). Others say that the buyer did 
not actually lift the vegetable (Rashash, citing Rabbi Shimshon of 
Saens on Demai 3:2). 


As he would then lower their monetary value - pnan 123W 
2213: Some commentaries explain that tithing the vegetables 
reduces the quantity of the remaining produce (Rashbam). Others 
add that if the seller wanted to sell the tithed produce to someone 
who is careful about tithes and correctly stated that it is already 
tithed, he would not be believed, since he is an am ha‘aretz. Con- 
sequently, the new buyer would pay less for the produce, on the 
assumption that he himself would have to tithe it (Ri Migash). The 
early commentaries note that although the buyer must pay this 
seller if he separated teruma of the tithe or the second tithe, he 
need not reimburse him for the first tithe or the poor man's tithe, 
because in the case of doubtfully tithed produce one separates 
these tithes but keeps them afterward for himself (Tosafot; Rab- 
beinu Yona). 
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The Gemara asks: Is that to say that because one determined to 
buy the produce, even though he says nothing and performs no 
act of acquisition, he acquires the produce and becomes obligated 
in tithes?" Rav Hoshaya said: Here, we are dealing with a buyer 
who is God-fearing, such as Rav Safra,’ who himself fulfilled 
the verse: “And speaks truth in his heart” (Psalms 15:2). With 
regard to business matters Rav Safra considered himself bound by 
his thoughts at the time of negotiations, even if he did not express 
them verbally or perform any action (see Makkot 24a). A person 
on the ethical level of Rav Safra acquires the produce and becomes 
obligated to separate tithes from the moment that he decides to 
buy it. 


A wholesaler [hassiton]" must clean his 
MISHNA 


measuring vessels, which are used for 
measuring liquids such as oil and wine, once every thirty days, 
because the residue of the liquids sticks to the measure and reduces 
its capacity. And a homeowner" who sells his goods must clean his 
measuring vessels only once every twelve months. Rabban 
Shimon ben Gamliel says: The matters are reversed." In the case 
of one who is constantly using his vessels for selling merchandise 
the residue does not adhere to the measuring vessel, and therefore 
a wholesaler must clean his measures only once a year. But in the 
case of a homeowner, who does not sell as often, the residue 
adheres to the measuring vessel; therefore, he must clean them 
every thirty days. 


A storekeeper," who constantly sells merchandise in small quan- 
tities, cleans his measuring vessels twice a week and cleans his 
weights" once a week; and he cleans the pans of his scales after 
each and every weighing, to ensure that no merchandise has 
adhered to the pans, thereby increasing their weight. Rabban 
Shimon ben Gamliel said: In what case is this statement, that it 
is necessary to clean a measuring vessel, said? With regard to moist 
items, which are likely to adhere to the measuring vessels. But with 
regard to dry goods, which do not adhere to the measuring vessels, 
one does not need" to clean his measuring vessels. 


NOTES 


Determined to buy, he acquires it and becomes obligated 
in tithes - wyna anny map nisp? taba waa: Some explain 
hat according to the baraita the potential buyer acquires 
he vegetables if he determined to buy them when he was 
holding them in his hand (Ramah). The Ri Migash explains the 
Gemara’s question as follows: When Shmuel states that the 
buyer is responsible for the item once he lifts it, this applie 
only if it becomes damaged. It does not mean that he actually 
purchases the item, and he can still renege on the sale. Why, 
hen, is he obligated in tithes? Yet others contend that accord- 
ing to the baraita he acquires the vegetables that he has already 
placed to the side, and the Gemara asks: Since he did not lift the 
vegetables with the intention of acquiring them, how can he 
acquire them by means of thought alone? (Rid; see Rabbeinu 
Gershom Meor HaGola). 


wn 


The matters are reversed - O37 arn: Most commentaries 
explain the reasons for these opinions as follows: The Rabbis 
maintain that since a homeowner very rarely sells merchandise, 
very little residue adheres to his measuring vessels, whereas in 
the case of a wholesaler, who sells constantly, more residue 
adheres to his measuring vessels. By contrast, Rabban Shimon 
ben Gamliel holds that the reverse is true. There is no buildup 
of residue in the case of the wholesaler, as he constantly sells 
merchandise and reuses his measuring vessels, and therefore 
nothing is left in them. But in the case of a homeowner, the 
residue adheres to the measuring vessels and will remain there 
if they are not cleaned. 

Alternatively, the homeowner is someone who produces 
wine or oil and sells in bulk to the wholesaler, who in turn sells 
to storekeepers. According to this explanation, since the whole- 
saler sells to many storekeepers, who also profit from their sales, 


they do not mind losing out on the small amount of residue that 
adheres to the measuring vessels. By contrast, in the case of the 
homeowner, who sells in bulk to one person, there is a concern 
of exploitation (Meiri, citing Ri Migash). 


A storekeeper — *nam: Some claim that this ruling as to when 
a storekeeper must clean his measuring vessels applies only 
according to the opinion of the Rabbis. By contrast, Rabban 
Shimon ben Gamliel maintains that since a storekeeper sells 
more frequently than a wholesaler he is required to clean his 
measuring vessels less regularly (Rashbam, citing his teachers). 
The Rashbam himself explains that in light of the ruling of the 
previous mishna that a storekeeper is not obligated to drip three 
drops after measuring, there is a greater concern that some 
residue might have settled in his measuring vessels than in the 
case of a wholesaler or a homeowner, who are obligated to drip 
the three drops. Consequently, Rabban Shimon ben Gamliel 
accepts this halakha. Alternatively, a storekeeper is treated more 
stringently because he often sells to the poor, and therefore 
must be especially careful not to cause them a loss (Meiri). 


Cleans [memahe] his weights - ymibpun mma: Memahe 
means to clean (Rashbam), or to wash (Rambam's Commentary 
on the Mishna). This term may indicate that one exerts himself 
while cleaning and does not merely wipe the item. 


With regard to dry goods, one does not need - PY% iv w3: 
The reason is that dry goods do not adhere to the measuring 
vessels (Rashbam). Rabbeinu Gershom Meor HaGola explains 
that while measuring vessels used for dry goods need not be 
cleaned as frequently as those used for moist items, they too 
must be cleaned from time to time (Rabbeinu Gershom Meor 
HaGola). 


PERSONALITIES 


Rav Safra — x99 17: Rav Safra, a third- and fourth-genera- 
ion Babylonian amora, engaged in halakhic discourse with 
he greatest of the third-generation Sages, including Rabba 
and Rav Yosef. He was similarly active in the generation of 
heir students, Abaye and Rava. 

Rav Safra traveled on business to Eretz Yisrael, where 
he discussed halakha with various Sages, including Rabbi 
Abba and Rabbi Abbahu. His primary focus was the realm 
of halakha, and he did not devote himself to the study of 
Bible and aggada. Rav Safra was renowned for his exemplary 
character, especially for distancing himself from all forms 
of dishonesty. 

Since Rav Safra was an itinerant merchant, he never 
established his own yeshiva and was not a constant pres- 
ence in the study hall. Therefore, some Sages maintained 
that he did not have the status of one whom the halakha 
requires that all must mourn his passing. 


LANGUAGE 


Wholesaler [siton] - jiw: From the Greek ortwvng, sitonés, 
meaning a commissary for buying grain, and referring to 
one who sells produce in large quantities. 


HALAKHA 


A wholesaler, etc. — 131 jwpn: A wholesaler must clean 
the measuring vessels he uses for liquids every thirty days. 
Some commentaries maintain that he must also clean any 
deep vessels that are used for measuring dry goods (Ramah; 
Sma). This halakha is in accordance with the opinion of the 
first tanna (Rambam Sefer Nezikin, Hilkhot Geneiva 8:18 and 
see Haggahot Maimoniyyot and Kesef Mishne there; Shulhan 
Arukh, Hoshen Mishpat 231:7). 


And a homeowner, etc. - 131 maT bya: A homeowner, 
who sells merchandise only occasionally and who must 
drip three drops from the measuring vessel after pouring 
the merchandise for the buyer, is required to clean his 
measures only once every twelve months, in accordance 
with the opinion of the first tanna (Rambam Sefer Nezikin, 
Hilkhot Geneiva 8:18 and see Haggahot Maimoniyyot and 
Kesef Mishne there; Shulhan Arukh, Hoshen Mishpat 231:7). 


A storekeeper, etc. — 131 213M: A storekeeper, who con- 
stantly measures small quantities of liquids and who is not 
required to drip three drops after pouring liquid into the 
vessel of the buyer, must clean his measuring vessels twice 
a week. If he weighs liquids on a balance scale, he cleans the 
weights once a week and cleans the pans of the scales after 
each and every weighing (Rambam Sefer Nezikin, Hilkhot 
Geneiva 818; Shulhan Arukh, Hoshen Mishpat 231:12). 
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Perek V 
Daf 88 Amud b 


BACKGROUND 


Let the scale tilt an extra handbreadth - 1 yaa 
nay: In the case of ordinary balance scales that are 
not made to weigh with great precision, the heavy 
pan of the scales does not descend easily. There- 
fore, it is necessary initially to cause the scales to tilt 
recognizably. To ensure an advantage for the buyer, 
the Sages instructed that the side that is to hold the 
buyer's merchandise tilt a handbreadth below the 
other side before adding the merchandise to that 
side and the weights to the other side. 


NOTES 


And he is obligated to let the scale tilt an extra 
handbreadth - nay b Fiara) am: According to 
some commentaries, this halakha applies only when 
the merchandise weighs less than a litra (Rashbam), 
although others disagree. 


One may not measure with a large measuring 
vessel, etc. — 3) 7p Ti? x5: The commentaries 
explain that when several small measuring vessels 
are used the buyer benefits, as each time he receives 
slightly more than a full measuring vessel. Even in 
he case of leveled measuring vessels, the leveling 
does not eliminate every bit of the excess (Rash- 
bam). Rabbeinu Gershom Meor HaGola explains 
hat where the custom is to use a large measuring 
vessel, the buyer would lose out were the seller to 
weigh with several small measuring vessels, since 
he merchandise sticks to the vessel each time it is 
weighed. The Rashbam explains that in this case the 
objection is on behalf of the seller, as he cannot level 
he merchandise as effectively with several small 
measuring vessels. The Ramah adds that sometimes 
wo small measuring vessels are not exactly equal 
o a measure that is supposedly twice their size. 


In a place where the custom is to level the top 
of the measuring vessel, one may not heap, 
etc. = 1D) wit x pind: This is the halakha even 
if the price is raised in accordance with the heaped 
measure, or lowered due to the leveling (Rashbam; 
see 89a). 


LANGUAGE 
Additional amount [gerum] - 01993: The source 
of this term is unclear. Some associate it with ama 
geroma, meaning a very large cubit. If so, geiru- 


min refers to an expansion of measurements (see 
Rashbam). 


Litra - x: From the Greek Aitpa, litra, which is 
both a measure of volume and a measure of weight 
as well as the name of a coin. 
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And before adding the weights and merchandise the seller is obligated 
to let the pans of the scale that will hold the merchandise tilt an extra 
handbreadth*" for the buyer by adding a weight to that side. If the 
seller weighed for him exactly, i.e., with the scales equally balanced 
initially, instead of allowing the scales to tilt an extra handbreadth, he 
must give the buyer additional amounts [geirumin],' an additional 
one-tenth in the case of liquids sold by weight, and an additional 
one-twentieth in the case of dry goods. 


The mishna continues to discuss the correct method of weighing: In 
a place where they were accustomed" to measure merchandise in 
several stages with a small measuring vessel, one may not measure 
all the items at once with a single large measuring vessel." In a place 
where they measure with one large measuring vessel, one may not 
measure with several small measuring vessels." In a place where 
the custom is to level" the top of the measuring vessel to remove 
substances heaped above its edges, one may not heap’ it, and where 


the custom is to heap it, one may not level it. 
The Gemara asks: From where are these 


GE MA matters, that the seller must initially let the 


scales tilt an extra handbreadth, derived? Reish Lakish said: The 
source is that the verse states that one should have: “A perfect and 
just [tzedek] weight” (Deuteronomy 25:15), which is interpreted as 
an instruction to the seller: Be righteous [tzaddek] with that which 
is yours and give it to the buyer. The Gemara asks: If that is so, say 
the latter clause: If the seller weighed for him exactly, he gives the 
buyer additional amounts. But if letting the scales tilt is obligatory 
by Torah law, how can he originally give him by weighing exactly? 


Rather, it is not obligatory to let the scales tilt, and the first clause is 
referring to a place where they are accustomed to let the scales tilt 
an extra handbreadth. And if the statement of Reish Lakish was 
stated, it was stated with regard to the latter clause: If the seller 
weighed for him exactly, he gives the buyer additional amounts. 
From where is this matter derived? Reish Lakish said that this is as 
the verse states: “And just [tzedek],” which indicates: Be righteous 
[tzaddek] with that which is yours and give it to the buyer. The 
Gemara asks: And how much are the additional amounts that are 
given? Rabbi Abba bar Memel says that Rav says: In the case of 
liquids, one-tenth of a litra" for every ten litra, i.e., one-hundredth. 


The mishna teaches that the seller adds one-tenth in the case of liq- 
uids, and one-twentieth for dry goods. A dilemma was raised before 
the Sages: With regard to what case is the tanna of the mishna speak- 
ing? Does he mean one-tenth in the case of liquids for every ten units 
of liquid, and similarly one-twentieth in the case of dry goods for 
every twenty units of dry goods, i.e., one four-hundredth? Or perhaps, 
he means one-tenth for every ten units of liquid, and similarly one- 
tenth for every twenty units of dry goods, i.e., one two- hundredth? 
The Gemara states that the dilemma shall stand unresolved. 


HALAKHA 


Where they are accustomed — 1373W: A seller must grant the buyer 
an additional one-hundredth of the measure in the case of liquids, 
and one four-hundredth in the case of dry goods. This is the halakha 
in a locale where the custom is not to overbalance the scale. Where 
it is the custom to overbalance the scale, the seller must initially 
allow the scales to tilt one handbreadth, if he is weighing at least 
one litra of merchandise (Sma, citing Rashbam). This halakha is 
in accordance with the statement of Reish Lakish (Rambam Sefer 
Nezikin, Hilkhot Geneiva 8:12-14; Shulhan Arukh, Hoshen Mishpat 
23114). 


With small measuring vessels, etc. — ^3) 77a: In a place where 
they are accustomed to measure with a small vessel, a storekeeper 
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may not measure with a large one, even if he uses three larger ves- 
sels in place of four smaller ones. Likewise, in a place where they are 

accustomed to measure with a large vessel, one may not use small 

ones instead (Rambam Sefer Nezikin, Hilkhot Geneiva 8:16; Shulhan 

Arukh, Hoshen Mishpat 231:8 and see Sma there). 


To level, etc. - 151 pind: In a place where the custom is to 
heap the top of the measure, one may not level it, even if he 
intends to prevent any loss to the customer by giving three leveled 
measures instead of two heaped ones (Sma). Similarly where it 
is the custom to level, one may not heap fewer vessels instead 
(Rambam Sefer Nezikin, Hilkhot Geneiva 8:16; Shulhan Arukh, Hoshen 
Mishpat 231:8). 
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§ Rabbi Levi says: The punishment for using false measures" 
is more severe than the punishment for transgressing the pro- 
hibition of forbidden sexual relations. As in that case, forbidden 
relations, it is stated with regard to them a shortened term for 
the word “these”: “El,” in the verse: “For all these [el] abomi- 
nations” (Leviticus 18:27). And in this case, false measures, it is 
stated an expanded term for the word “these”: “Elleh,’ in the 
verse: “For all that do these [elleh] things, even all that do unrigh- 
teously, are an abomination unto the Lord your God” (Deuter- 
onomy 25:16). And from where may it be inferred that this 
expression “el” indicates that the prohibition is severe, based 
on which it is understood that the form this word takes indicates 
a level of severity? As it is written: “And the mighty [eilei] of 
the land he took away” (Ezekiel 17:13). 


The Gemara asks: But with regard to forbidden relations isn’t 
it also written: “For whosoever shall do any of these [elleh] 
abominations” (Leviticus 18:29)? If so, why is the punishment for 
using false measures considered harsher? The Gemara answers: 
That expression of “elleh” (Leviticus 18:29) in the context of for- 
bidden relations does not serve to emphasize its severity. Rather, 
it serves to exclude one who uses deception in measures from 
the penalty of excision from the World-to-Come [karet]." 


The Gemara asks: But ifthe punishment is in fact less severe, what 
is the advantage, i.e., the greater severity, in the case of false 
measures? The Gemara answers that there, in the case of one 
who engages in forbidden relations, he has the possibility of 
repentance." But here, in the case of one who uses false measures, 
there is no possibility of repentance’ because he has no way of 
knowing whom he cheated, and is therefore unable to return the 
stolen money. 


And Rabbi Levi says: Robbing an ordinary person is more 
severe than robbing the Most High, i.e., taking consecrated 
property. As with regard to this regular robber, the verse states 
“sin” before “me’ila”:’ “If any one sin, and commit a trespass 
[me’ila] against the Lord, and deal falsely with his neighbor in a 
matter of deposit, or of pledge, or of robbery, or have oppressed 
his neighbor” (Leviticus 5:21). And with regard to that one who 
misuses consecrated items, the verse states me’ila before sin: “If 


any one engages in misuse [timol ma‘al] and sins unwittingly 


(Leviticus 5:15). 


And Rabbi Levi says: Come and see that the attribute of flesh 
and blood is unlike the attribute of the Holy One, Blessed be 
He. The Holy One, Blessed be He, blessed the Jewish people 
with twenty-two, and cursed them with only eight. Rabbi Levi 
explains: He blessed them with the twenty-two letters of the 
Hebrew alphabet, from the first letter, alef, that begins the verse: 

“If [im] you walk in My statutes” (Leviticus 26:3), until “upright 
[komemiyyut]” (Leviticus 26:13), which ends with the letter tav, 
the last letter of the Hebrew alphabet. 


And He cursed them with eight letters, from the letter vav that 


begins the verse: “And if [ve’im] you shall reject My statutes” 


(Leviticus 26:15), until: “And My statutes were abhorred by 
their soul [nafsham]” (Leviticus 26:43), which ends with the 
letter mem. There are eight letters in the Hebrew alphabet from 
the letter vav to the letter mem, inclusive. 


And yet Moses, our teacher, who is flesh and blood, blessed 
them with eight letters, and cursed them with twenty-two. He 
blessed them with eight letters, 


The punishment for using false measures - nima bw wiy: 
The punishment for using false weights and measures is 


HALAKHA 


it is considered as though he denies the Exodus from Egypt 
(Rambam Sefer Nezikin, Hilkhot Geneiva 7:12; Shulhan Arukh, 


extremely severe, as the sinner cannot properly repent, and Hoshen Mishpat 231:19 and see Sma there). 


NOTES 


To exclude one who uses deception in measures from 
the penalty of excision from the World-to-Come [karet] - 
ma ni npn: Since the verse states with regard to false 
measures: “For all that do these [el/eh] things, even all that 
do unrighteously, are an abomination unto the Lord your 
God” (Deuteronomy 25:16), it was necessary to teach that 
they are not included in those abominations that are punish- 
able with karet. This is done by specifying in the context of 
forbidden sexual relations that only one who violates “these” 
prohibitions is subject to karet. According to one opinion, the 
Sages interpreted the word: “These [elleh],’ by referencing its 
numerical value, from which they derived that there are only 
thirty-six offenses that are punishable by karet, and deception 
in measures is not one of them (see Karetot 2a). 


That there he has the possibility of repentance - on77 
mMawna War: The commentaries explain that an explicit 
source (Makkot 23a) teaches that one who is liable to receive 
karet and receives lashes from the court is exempt from his 
punishment of karet (Rashbam). Accordingly, there is a rem- 
edy for one who engages in forbidden intercourse, which 
would otherwise entail the punishment of karet. 


There is no possibility of repentance - nawna W3% xb: 
One who uses false measures robs the masses. It is true that 
he can repair the damage to a certain extent by providing 
for communal needs (see Bava Kamma 94b), but this is not 
a complete remedy because the sinner does not return the 
specific stolen goods to each individual victim. The com- 
mentaries add that since one who uses false measures is 
not punished with karet or even with corporal punishment, 
people tend to discount the severity of this sin and neglect 
o repent (Meiri). 


Sin before meʻila - ayn xun DIP: Robbing another is 
considered a sin from the moment one takes the item; there- 
ore, the term “sin” is stated immediately in the verse, before 
he term for meiila, which signifies the using of the item. By 
contrast, misuse of consecrated property, taking an item that 
belongs to the Temple treasury, is considered a sin only from 
he moment that one benefits from the item; therefore, the 
erm “sins” is stated after the term for me'ila. 

The commentaries (Maharsha; Maharal) explain the dif- 
erence as follows: One is a robber as soon as he takes an 
item from the domain of another. By contrast, in the case 
of consecrated property, since the entire world belongs to 
God and one cannot take an item out of His domain, it is 
considered a sin only when one benefits from or damages 
consecrated property (see Me‘ila19b). Additionally, one who 
robs another causes him immediate pain, whereas one who 
misuses consecrated property does not cause pain to God; 
therefore, it is considered a sin only when he derives benefit 
(lyyun Ya'akov). 
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Perek V 
Daf 89 Amuda 


LANGUAGE 
Market inspector [agardam] - Dat: From the 
Greek &yopavopos, agoranomos, which means the 
officer in charge of the market or an inspector over- 
seeing sales in the marketplace. 


Balance with precision [me‘ayyenin] — pai: In 
this context me‘ayyenin, which literally means to 
examine or to use one's eye, refers to equating or 
weighing with precision. Some explain it metaphori- 
cally as referring to a precisely horizontal line, like eyes 
[einayyim] that are on one level. Similarly, one who 
equates the scales weighs exactly and ensures that 
neither side is lower than the other. 


NOTES 

One may not level, etc. — 131 pprnin px: Some 
commentaries explain that even if the seller himself 
agrees, one may not heap the measuring vessel in 
a place where people are accustomed to level it. 
Likewise, even if the buyer allows it, the seller is not 
permitted to level the measuring vessel where the 
local custom is to heap it (Rashbam). The reason is 
that people who see them might assume that this 
is the local custom and proceed to defraud others. 
Other commentaries maintain that the baraita is 
referring to a case where neither side specified that 
he would measure in an unusual manner (Ri Migash). 
According to this opinion, it is permitted to change 
from the established custom if both seller and buyer 
agree beforehand that the sale should take place in 
that manner (Ramah). 


And from where is it derived that if the seller 
said...1 am hereby leveling — 2°77 12% DNY pan 
prina: The Rashbam, in accordance with his line of 
reasoning, explains the novelty of this halakha in the 
following manner: Although either the buyer or the 
seller agrees to provide financial compensation for 
the other agreeing to measure in a manner beneficial 
to the former, nevertheless they are not permitted to 
do so. Here too, the reason is that it might mislead 
onlookers. The Ri Migash explains that in this case 
as well, neither side specified beforehand that they 
would measure in an unusual manner. Were they to 
agree beforehand to level the merchandise and lower 
the price accordingly, or to heap the merchandise 
and raise the price, it would be permitted to do so. 


A perfect and just weight - pt¥1 aby TDN: 
According to some commentaries, this derivation is 
based on the claim that the word “just” is extraneous 
(Rashbam). Others explain that the accepted custom 
is considered just (Rabbeinu Barukh; Rabbi Yitzhak 
Karkusha). 


HALAKHA 

In a place where they heap | am hereby leveling - 
pwriay oipaa prin Yyy: Ifin a place where it is the 
custom to use a heaping measure, the buyer says: 
Give me a leveled measure and | will pay less; or if 
the custom is to use a leveled measure and he says: 
Give me a heaping measure and | will pay more, the 
seller may not accept his offer (Shulhan Arukh, Hoshen 
Mishpat 231:8). 
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from the letter vav that begins the verse: “And it shall come to pass 

[vehaya], if you shall hearken diligently” (Deuteronomy 28:1), 
until: “To serve them [le’ovdam]” (Deuteronomy 28:14), which 

ends with the letter mem. And he cursed them with twenty-two 

letters, from the letter vav that begins the verse: “But it shall come 

to pass [vehaya], if you will not hearken to the voice of the Lord” 
(Deuteronomy 28:15), until: “And no man shall buy [koneh]” 
(Deuteronomy 28:68). This verse ends with a letter heh, which 

comes just before vav in the alphabet. Starting with a vav and ending 

with a heh encompasses the twenty-two letters of the alphabet. 


§ The mishna teaches that in a place where they were accustomed 
to measure with one large measuring vessel, one may not measure 
with several small measuring vessels. In a place where the custom is 
to level the top of the measuring vessel to remove substances heaped 
above its edges, one may not heap it; and where they are accustomed 
to heap it, one may not level it. The Gemara provides a mnemonic 
for the ensuing halakhot: One may not balance with precision; and 
one may not heap it; with market inspectors [ba‘agardamin];' and 
with a litra; three; and ten; fulcrum; weights; a thick leveler; you 
may not do; one may not do. 


The Sages taught: From where is it derived that one may not level" 
a measuring vessel in a place where they are accustomed to heap it 
and that one may not heap it in a place where they are accustomed 
to level it? The verse states: “A perfect weight” (Deuteronomy 
25:15), which indicates that one must use whatever is considered a 
perfect measuring vessel in that locale, as this ensures that there is 
no deception or trickery. 


And from where is it derived that if the seller said in a place where 
they heap: I am hereby leveling™ and am willing in exchange to 
reduce the price for you, or said, in a place where they level: I am 
hereby heaping and am willing to increase the price for you, that 
the court does not listen to him? The verse states: “A perfect and 
just weight" you shall have” (Deuteronomy 25:15). The addition 
of the term “just,” beyond the requirement that the weight be 

“perfect,” teaches that one must keep his weights in a just manner, 
i.e., that employed by the people of that locale. 


The Sages taught: From where is it derived that one may not 
balance a scale so that it will balance with precision [me‘ayyenin]' 
in a place where they are accustomed to let the scales tilt a hand- 
breadth for the benefit of the buyer, and that one may not let the 
scales tilt a handbreadth in a place where they are accustomed 
to balance with precision? The verse states: “A perfect weight” 
(Deuteronomy 25:15), which teaches that the weight must be 
considered perfect in that locale. 


And from where is it derived that if a seller said, in a place where 

it is the custom to let the scales tilt a handbreadth: I am hereby 
balancing with precision and am willing to reduce the price for 

the buyer; or, in a place where it is the custom to balance with 

precision: I am hereby letting the scales tilt a handbreadth and 

am willing to increase the price for the buyer, that the court does 

not listen to him? The verse states: “A perfect and just weight” 
(Deuteronomy 25:15), which teaches that the just way of acting is 

to weigh in accordance with the practice in that locale. 


Rav Yehuda of Sura says a homiletic interpretation of the phrase: 
“You shall not have in your house diverse measures” (Deuteronomy 
25:14): “You shall not have in your house” means that you will 
become a pauper, who has nothing in his house. What is the reason 
for this? It is due to the fact that you used diverse measures, buying 
with a large vessel and selling with a small one. 
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The phrase: “You shall not have in your purse diverse weights” 


(Deuteronomy 25:13), is interpreted in a similar fashion: “You 
shall not have in your purse,’ i.e., you will become a pauper, who 
has nothing in his purse. What is the reason for this? It is due to 
the fact that you used diverse weights. But if you possess only “a 
perfect and just weight,’ then “you shall have” wealth. Likewise, 
if you possess only “a perfect and just measure,’ then “you shall 
have” wealth. 


§ The Sages taught that the phrase: “You shall not have,” teaches 
that the court appoints market inspectors to supervise the accuracy 
of measures." The Gemara infers: But the court does not appoint 
market inspectors for supervising market prices." The Gemara 
relates: The house of the Nasi appointed market inspectors for 
supervising both measures and prices. Shmuel said to his student, 
the Sage Karna: Go out and teach them that one appoints market 
inspectors for supervising measures but one does not appoint 
market inspectors for prices. 


Karna went out and taught them that one appoints market inspec- 
tors for supervising both measures and prices. Shmuel, hearing 
what he had done, said to him: What is your name? He replied: 
Karna. Shmuel said: Let a horn [karna] emerge in his eye. A horn, 
i.e., a growth of flesh, emerged in his eye. The Gemara asks: And 
Karna, in accordance with whose opinion did he hold, which led 
him to disregard his teacher’s statement? He held in accordance 
with that which Rami bar Hama says that Rabbi Yitzhak says: One 
appoints market inspectors for supervising both measures and 
prices," due to swindlers,” to prevent people from using smaller 
measures or from selling at a steep price while falsely claiming that 
they are selling superior-quality merchandise. 


The Gemara discusses several halakhot related to the cases of the 
mishna. The Sages taught: If the buyer requested from the seller 
a litra of a specific item, he weighs for him using a litra weight. 
If he asks for half a litra, he weighs for him using a half-litra 
weight. If he wants one-quarter of a litra, he weighs for him using 
a quarter-litra weight. The Gemara asks: Isn’t this obvious? What 
is this baraita teaching us? The Gemara explains: It teaches that 
one sets weights" until this amount,’ one-quarter of a litra, but 
not less. If a buyer asks the seller to weigh a smaller amount for 
him, his request is not granted. 


Furthermore, the Sages taught: If the buyer requested from him 
three-quarters ofa litra, and there is no weight equal to this amount, 
the buyer may not say to him: Weigh for me three units using a 
quarter-litra" weight, one by one, so that the seller lets the scales 
tilt by a handbreadth as he measures each quarter-litra weight. 
Rather, he weighs the merchandise all at once, as he places a litra 
weight on one pan of the scale, and places on the other pan of the 
scale a quarter-litra weight together with the meat that is being sold. 


HALAKHA 


Market inspectors to supervise measures — nia PaT: The 
court is obligated to appoint supervisors to inspect shops under 
its jurisdiction. If they find that a storekeeper keeps false measures, 
they can beat him or fine him, as determined by the court (Ram- 
bam Sefer Nezikin, Hilkhot Geneiva 8:20 and Sefer Shofetim, Hilkhot 
Sanhedrin 1:1; Shulhan Arukh, Hoshen Mishpat 231:2). 


For supervising...prices — ope: The court is obligated to 
appoint supervisors over market prices to ensure that storekeepers 
cannot determine their profit margins independently. See 90a for 
a discussion of the permitted margin of profit. These supervisors 
have the authority to beat or punish anyone who disregards the 
market price and sells merchandise at a higher price. The halakha 
is in accordance with the opinion of Rabbi Yitzhak (Rambam Sefer 
Nezikin, Hilkhot Geneiva 8:16, 20 and Sefer Kinyan, Hilkhot Mekhira 
14:1; Shulhan Arukh, Hoshen Mishpat 231:20-21). 


That one sets weights — png jap: The Sages established 
that the weights used in scales may be only a /itra, a half-litra, or a 
quarter-litra. One may not weigh by means of a third-litra weight, a 
fifth-litra weight, or a weight of three-quarters of a litra, as the use 
of such measures would lead to errors. The halakha is in accordance 
with the explanation of Rabbeinu Hananel (Shulhan Arukh, Hoshen 
Mishpat 231:9). 


Three units using a quarter-litra — xv yn awhy: If one buys 
three-quarters of a litra of meat, the seller may not weigh each 
quarter-litra portion separately. Rather, he places a litra weight on 
one scale, while on the other scale he places the meat along with 
a quarter-litra weight. He does not place a quarter-litra weight 
along with a half-litra weight on one side of the scale, lest the 
seller inadvertently knock the former off the scale without the 
buyer noticing. This halakha is in accordance with the Rambam’s 
explanation of the baraita (Rambam Sefer Nezikin, Hilkhot Geneiva 
8:19; Shulhan Arukh, Hoshen Mishpat 231:14). 


NOTES 


The court does not appoint market inspectors for 
supervising market prices — pats pay pr 
Dwy: The purpose of market inspectors is to 
ensure that prices do not rise excessively. The reason 
the court would not involve itself in setting market 
prices is that if someone were selling merchandise 
at too high a price, the potential buyer could find 
someone else who was selling for a lower price (Rash- 
bam). Alternatively, the court cannot establish a set 
price for an item, as it is appropriate that there should 
be different prices, reflecting superior-quality and 
lower-quality merchandise (Rabbeinu Gershom Meor 
HaGola). Some commentaries explain that accord- 
ing to all opinions in the Gemara the court appoints 
inspectors to ensure that no one sell merchandise for 
more than a designated price. Rather, the dispute is 
with regard to whether the court should establish a 
minimum price. Those who oppose a minimum price 
do so because low prices benefit buyers (Ramah). 


Due to swindlers — p217 257: Some maintain that 
this expression does not refer to those who sell above 
the market price, as such merchants are not swin- 
dlers. Rather, the term swindlers refers to merchants 
who sell below the market price, as by doing so they 
gain more customers and are ultimately able to raise 
their prices and thereby swindle the customers they 
gained (Ramah). Others explain that swindlers are 
those who wait until all merchandise of that type 
has been sold in that location at the low market price, 
and subsequently raise their own prices. Alternatively, 
swindlers are sellers who justify selling their mer- 
chandise for higher prices by pretending that they 
are selling superior-quality merchandise (Rashbam). 


TW pn: Many early commentaries Serle 
that this means the minimum official weight is one- 
quarter of a /itra. If there is a need for a smaller weight, 
one uses coins (Rashbam; Rabbi Yitzhak Karkusha) 
or estimates its weight (Rabbeinu Gershom Meor 
HaGola). The reason for this limitation is that people 
are not accustomed to smaller weights; therefore, 
their use could lead to fraud (Rashbam; Ramban, cit- 
ing Rif). Some hold that this limitation applies only 
when the weight is based on the /itra, whereas there 
is no problem with smaller weights that are based on 
a different scale, e.g., ounces. 

Alternatively, weighing is performed only with 
full units or with weights that constitute fractions of 
one-half or one-quarter of the unit of measurement, 
and not with those that are one-third, one-fifth, or 
three-quarters, of the unit, because the differences 
between these weights are not easily discernible and 
their use might cause confusion (Rabbeinu Hananel; 
see Ri Migash). 


PERSONALITIES 


Karna — x3}: This first-generation Babylonian amora 
is sometimes referred to as Rav Karna. Together with 
his colleague Shmuel, Karna welcomed Rav when 
he came to Babylonia. The Gemara (Sanhedrin 17b) 
states that the phrase: Judges of the exile, refers to 
Karna, who served as a judge in Neharde’a. He edited 
a special collection of baraitot that are named after 
him: Nezikin from the school of Karna. 
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BACKGROUND 


Fulcrum [nefesh] of a scale — D»atxia w3): This term refers 
to an encasing located at the midpoint of the lever from 
which the scales are hung. The lever is inserted into this 
encasing in a manner that allows the lever to move freely, 
based on the weights held in each pan. Some say that 
there is a short rod firmly attached to the lever of the 
balance scale at the point of the fulcrum, from which the 
tilting of the lever in the loop can be easily recognized. 

The reason the fulcrum is called the nefesh, literally, 
soul, of the balance scale, is that it determines the scale’s 
accuracy. If it is not properly attached, or if it cannot move 
easily, the scales will not measure accurately. 


Cord \ Fulcrum | \ 


| \ 
= Pan 


Parts of a set of balance scales 


LANGUAGE 


Small scales [turtanei] - 394w: From the Greek tpvtavn, 
trutané, meaning a scale. In this context it denotes the 
kind of scale used by gold merchants. Some contend 
that turtanei refers to the gold merchants themselves 
(Rashbam). 
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The Sages likewise taught: In a case where the buyer requested 
from the seller ten litra of merchandise, the buyer may not say 
to him: Weigh for me each litra one by one, and let the scales 
tilt each time, as on every occasion that the seller does this the 
buyer receives more than that for which he paid. Rather, he 
weighs all the merchandise at the same time" and lets the scales 
tilt once for all the merchandise. 


§ The Sages taught: The fulcrum of a scale™ must be suspen- 
ded in the air‘ so that the point the lever goes through it is at a 
distance of three handbreadths from the ceiling, and the pans 
of the scale must be three handbreadths above the ground. And 
the scale’s lever and cord," from which each pan is suspended, 
must be twelve handbreadths long. And the fulcrum of a scale 
of wool-weavers and glassmakers" must be suspended in the 
air at a distance of two handbreadths from the ceiling, and the 
pans of the scale must be two handbreadths above the ground. 
And its lever and cord must be nine handbreadths long. 


And the fulcrum of a scale of a storekeeper and of a home- 
owner" must be suspended in the air at a distance of one hand- 
breadth from the ceiling, and the pans of the scale must be one 
handbreadth above the ground. And its lever and cord must 
be six handbreadths long. And the fulcrums of small scales 
[turtanei] used for weighing gold" and silver must be suspended 
in the air at a distance of three fingerbreadths from the ceiling, 
and the pans of the scales must be three fingerbreadths above 
the ground. The tanna continues: But with regard to its lever 
and cord, I do not know their required length. 


Since the function of each type of balance scale is mentioned 


with the exception of the first type, the Gemara asks: And that 
large balance scale, which is mentioned first, for what is it used? 


HALAKHA 


He weighs all the merchandise at the same time - ti bbpw 
nny na: If one buys ten /itra of merchandise, the seller does 
not weigh for him each litra separately. Instead, he weighs all the 
merchandise at the same time, and lets the scales tilt once for 
all the merchandise (Rambam Sefer Nezikin, Hilkhot Geneiva 8:15; 
Shulhan Arukh, Hoshen Mishpat 231:14). 


Fulcrum of a scale, etc. — ^3) D382 w9): In accordance with 
Rav Pappa’s explanation (89b), the measurements of a scale 
used by sellers of large pieces of iron is as follows: The fulcrum 
must be suspended in the air at a distance of three handbreadths 
from the ceiling, and the pans of the scale must be three hand- 
breadths above the ground. The length of the lever to which the 
cords are attached at its ends should be twelve handbreadths, 
and the length of each of the cords from which the scales are sus- 
pended is twelve handbreadths (Rambam Sefer Nezikin, Hilkhot 
Geneiva 8:8; Shulhan Arukh, Hoshen Mishpat 231:13). 


Anda scale of wool-weavers and glassmakers -ow myar vn 
paat: The fulcrum of the scales of wool-weavers and glassmakers 
must be suspended in the air at a distance of two handbreadths 
from the ceiling, and the pans of the scale must be two hand- 


Suspended in the air, etc. — 131 VIKA mbn: There must be 
sufficient distance between the lever of the scale and the ceiling, 
and between the pans of the scale and the floor, to ensure that 
when one performs the weighing neither the lever nor the pan 
hits an obstacle, preventing it from moving as much as it should. 
Some explain that the baraita is referring to large balance scales, 
which are hung from the ceiling (Rashbam). Others maintain that 
it refers even to handheld balance scales, which must be placed 
this distance from the ceiling (Ramah). 


NOTES 


breadths above the ground. Its lever and individual cords should 
each be nine handbreadths long (Rambam Sefer Nezikin, Hilkhot 
Geneiva 8:9; Shulhan Arukh, Hoshen Mishpat 231:13). 


And the scale of a storekeeper and of a homeowner — yn 
man bya al Mr: The fulcrum of the scales of storekeepers 
and homeowners must be suspended in the air at a distance 
of one handbreadth from the ceiling, and the pans of the scale 
must be one handbreadth above the ground. Its lever and each 
individual cord should be six handbreadths in length (Rambam 
Sefer Nezikin, Hilkhot Geneiva 8:10; Shulhan Arukh, Hoshen Mishpat 
231:13). 


And the small scales used for weighing gold - yyw Syn: 
The fulcrum ofa scale that is used for weighing gold, high-quality 
purple wool, and other delicate items must be suspended in 
the air at a distance of three fingerbreadths from the ceiling, 
and the pans of the scale must be three handbreadths above 
the ground. There is no set measure for the length of the pole 
and cords, and therefore each merchant can act as he sees fit 
(Rambam Sefer Nezikin, Hilkhot Geneiva 8:1; Shulhan Arukh, 
Hoshen Mishpat 231:13). 


Its lever and cord, etc. — 131 aby sama mp: The commentaries 
disagree as to whether the measurements for the lever and 
cord refer to each individually or to both together. Some explain 
that the length of the lever and one cord on each side should 
be four handbreadths, yielding a total of twelve handbreadths 
(Rashbam), while others maintain that every cord and the lever 
should each be twelve handbreadths long (Meiri; Tur). The rea- 
son for these regulations is that one must maintain the correct 
proportion between the weight and the lever for a balance scale 
to measure properly (Rabbi Avraham Av Beit Din). 
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Rav Pappa says: It is a balance scale for blacksmiths," who 


weigh heavy pieces of metal. 
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Rabbi Mani Bar Pattish says: Just as the Sages said with 
regard to the prohibition of the scales that one may not use 
a scale that does not meet the criteria listed in the baraita, 


so too they said that this applies with regard to their ritual 
impurity.™ In other words, if the cords and pole are not 
attached in the proper manner, they are not susceptible to 
ritual impurity as part of the scale. 
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The Gemara asks: What is this statement teaching us? We 
learned in a mishna (Kelim 29:5): With regard to the rope from 
which the scales are suspended," if the balance scale belongs 
to a storekeeper or to homeowners it must be one hand- 
breadth in length for it to be susceptible to ritual impurity. 
Why, then, is the statement of Rabbi Mani Bar Pattish neces- 


sary? The Gemara answers: Although the mishna in tractate 


Kelim discusses the rope from which the scales are suspended, 


it was still necessary for Rabbi Mani Bar Pattish to mention 
the halakha with regard to the scale’s lever and cord, which 
we did not learn about in that mishna. 
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§ The Sages taught: One may not prepare weights of tin 
[ba‘atz],"' nor of lead, nor of a metal alloy [gisteron],‘" nor 
of any other types of metal," because all of these deteriorate 
over time and the buyer will ultimately pay for more merchan- 
dise than he receives. But one may prepare weights of hard 


rock and of glass. 


NOTES 


A scale for blacksmiths [digrumei] — 13119: Most commen- 
taries explain that digrumei means for blacksmiths, who use 
scales for weighing large and heavy lumps of metal. Others 
explain that this scale is used for weighing scraps of iron or 
glass (Rabbeinu Gershom Meor HaGola) or items such as 
cotton, which have a large volume (Ri Migash). 


With regard to their ritual impurity — jnx210 paw: Some 
maintain that this means that if scales were prepared with 
incorrect measurements they are not considered vessels and 
therefore are not susceptible to ritual impurity (Rashbam). 
Most commentaries reject this interpretation and hold that 
the scales of the balance are in any case considered vessels 
and are susceptible to ritual impurity. The question is whether 
they are rendered impure if the cord, lever, or fulcrum from 
which the scales hang becomes impure. Since a vessel can 
become impure through its handles, if the cord, lever, or ful- 
crum becomes impure it imparts impurity to the balance 
scale, provided that those parts meet the criteria listed in the 
baraita. If they are longer or shorter than they should be, they 
are not considered handles and, consequently, do not impart 
ritual impurity to the balance scale (Rid; Ramah). Some claim 
that this discussion refers specifically to the cords from which 
the pans are suspended, as the cord is susceptible to ritual 
impurity in its own right (Tosafot). 


The rope from which the scales are suspended - OK pan: 
This term refers to the rope suspended from the ceiling to the 
fulcrum at the midpoint of the lever, and not to the cords by 
which the pans hang from the lever (see Ramah; Rid). 


Metal alloy [gisteron] — jinas: The commentaries explain 
that gisteron is a metal alloy or the remnants of iron and other 
types of metals (Ramah). The baraita starts with the simplest 
cases, a soft metal, before proceeding to the less obvious 
examples of stronger metals. 


Types of metal — misma 13: The reason one may not make 
weights from metals is that they are not hard enough or they 
rust (Rambam). Consequently, they deteriorate over time, 
causing a loss for the buyer (Rashbam). Alternatively, some 
residue of the merchandise might adhere to the weights, 
increasing their weight. One should use weights that can 
easily be washed and that are less likely to have merchandise 
adhere to them (Josafot, citing Rabbeinu Tam). With regard to 
small weights used for weighing silver and gold, where there 
is no concern about merchandise adhering to the weights, 
the weights are enclosed in a leather cover to prevent them 
from deteriorating. 


HALAKHA 

With regard to their ritual impurity — jnxXr1b paw: Just as the 
handles of a vessel that are necessary for its use are considered 
part of the vessel with regard to ritual impurity, so too the lever 
and the cords from which pans are suspended are considered 
part of the scales. This is the case only if they meet the criteria 
established for their lengths in that particular type of balance 
scale (see 89a). If the lever and cords are longer than the lengths 
established for them, they are not considered part of the bal- 
ance scale and are not susceptible to ritual impurity. With regard 
to the scales used for weighing gold, high-quality purple wool, 
and other delicate items, which must be suspended three fin- 
gerbreadths above the ground, there is no set measure for the 
length of their lever and cords for the purposes of ritual impurity 
(Rambam Sefer Tahara, Hilkhot Kelim 20:1, 21:5). 


One may not prepare weights of tin, etc. - mibpwn poiy pr 
^D yya bw xb: One must make the weights of a scale from 
hard rock or glass, not from metals that rust or become worn 
down. This is the case whether the scale is used for measuring 
solids or liquids. Some say that for weighing dry goods one may 
make the weights from metal, and this is the accepted practice 
(Rema). This ruling is based on the explanation of Rabbeinu Tam 
that the concern is that liquid will adhere to the weights. In any 
event, one should cover with leather any small weights that are 
used for measuring gold, because a weight that deteriorates 
even slightly can cause a substantial loss (Rambam Sefer Nezikin, 
Hilkhot Geneiva 8:4; Shulhan Arukh, Hoshen Mishpat 231:10, and 
in the comment of Rema). 


LANGUAGE 
Tin [ba‘atz] - yy: Although the Aramaic word for tin is ba‘atz, 
it is possible that ba‘atz here refers to tin mixed with some other 
material, e.g., lead or zinc, in order to facilitate its melding. 


Metal alloy [gisteron] — iD: From the Greek Kaooitepos, 
kassiteros, meaning tin. This was possibly the name of an alloy 
of tin and lead. Some commentaries define gisteron as a metal 
alloy (Arukh). 
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BACKGROUND 

Boxwood - yitawr: The accepted identification of the tree 
mentioned here is the long-leafed English box tree, Buxus 
longifolia, an evergreen bush that reaches a height of up 
to ten meters, with elongated leaves that are shiny on top. 
It has a narrow trunk, usually around 20 cm in diameter. 
The long-leafed English boxwood, fire yellow in color, was 
considered a particularly choice tree even in ancient times 
because it was dense, hard, and flexible. Boards made from 
this boxwood tree were very smooth and long lasting. 
Even nowadays, no other tree has been found with such 
qualities. 


Boxwood 
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The Sages further taught: One may not prepare the leveler, used 
to remove the excess from the mouth of a vessel, from a gourd, 
because it is a light material and does not level effectively, thereby 
causing a loss for the seller. And it may not be made of metal," 
because it weighs down" and removes too much of the merchan- 
dise, leading to a loss for the buyer. But one may prepare it from 
the wood of an olive tree, or of a nut tree, or of a sycamore tree, 
or of a boxwood' tree, which are of medium weight. 


The Sages taught: One may not prepare the leveler in such a 
manner that one of its sides is thick" and one other side is thin," 
because in such a case the two sides will not level equally. Further- 
more, one may not level all at once,™ by a single quick movement, 
as one who levels all at once acts in a manner that is bad for the 
seller and good for the buyer, because he removes less 
of the excess than one who levels in the regular fashion. And 
conversely one may not level little by little, i.e., with several 
slow movements, as this is bad for the buyer and good for the 
seller. 


Rabban Yohanan ben Zakkai said with regard to all these 
halakhot: Woe to me if I say them, and woe unto me if I do 
not say them. If I say them, perhaps swindlers will learn new 
methods of cheating of which they were previously unaware. And 
if I do not say them, perhaps swindlers will say:" Torah scholars 
are not well versed in our handiwork. A dilemma was raised 
before the Sages: Did Rabban Yohanan ben Zakkai decide to 
say these halakhot in public or did he not say them? Rav Shmuel 
bar Rav Yitzhak says: He said them, and he said them on the 
basis of this verse: “For the ways of the Lord are right, and 
the just walk in them; but transgressors stumble over them” 
(Hosea 14:10)." 


From a gourd...of metal, etc. — ^3) nana bw..nvhs by: One 
may not make a leveler out of a gourd because its lightness does 
not permit effective leveling, leading to a loss to the seller. Like- 
wise, one may not make a leveler of metal, because its weight 
causes the removal of excessive merchandise, leading to a loss 
for the buyer. Rather, one should make a leveler from the wood 
of a nut, sycamore, or boxwood tree (Rambam Sefer Nezikin, 
Hilkhot Geneiva 8:5; Shulhan Arukh, Hoshen Mishpat 231:5). 


One of its sides is thick, etc. - 3) ay “my ï1¥: One may not 
make a leveler in such a manner that one of its sides is thick 
while the other is thin (Rambam Sefer Nezikin, Hilkhot Geneiva 
8:6; Shulhan Arukh, Hoshen Mishpat 231:5 and see Sma there). 


Because it weighs down — P332 KTW 1391: Some explain that 
a heavy leveler removes merchandise from inside the measure, 
causing a loss for the buyer (Rashbam). Others explain that a 
heavy leveler compresses the goods inside the measure, pack- 
ing in extra substance (Ri Migash, citing Rif). According to the 
second explanation, both a light leveler and a heavy one cause 
a loss for the seller. 


Thick. ..thin — 1¥7p...4¥: Some say that this description refers to 
a leveler with one thin, sharp edge and one blunt edge. Since 
the sharp edge will remove more flour than the blunt edge, 
there is a concern that one would use the blunt edge when 
buying, since it leaves more merchandise in the vessel, and use 
the sharp edge when selling to others (Rashbam). The Ramah 
explains according to a different version of the text that the 
prohibition refers to a leveler that is thick in some places and 
narrow in others, resulting in uneven leveling. 


All at once, etc. — 121 0M Na: The commentaries explain that 
if one levels with one quick movement he will not level properly, 
which causes a loss for the seller, whereas if one levels many 
times, it will lead to a loss for the buyer. It is therefore necessary 


HALAKHA 


NOTES 


All at once, etc. — 131 NK n33: One may not level by means of 
several small movements, as this removes too much merchan- 
dise and causes a loss for the buyer. Likewise, one may not level 

with one quick movement, as this removes too little excess and 

leads to a loss for the seller. Some commentaries maintain that 
a quick movement causes a loss for the buyer, whereas several 

slow movements lead to a loss for the seller. In any event, one 

should level with one slow movement (Rambam Sefer Nezikin, 
Hilkhot Geneiva 8:6; Shulhan Arukh, Hoshen Mishpat 231:5). 


to level with one slow movement or to level twice (Rashbam). 
Apparently, there is a different version of the text that states the 
opposite, with some commentaries explaining that leveling 
with one movement causes a loss for the buyer because the 
action is performed with more strength than when the leveling 
is performed several times, but more gently (Rambam). 


Perhaps swindlers will say — payg Vax) Naw: If swindlers 
were to think that the Sages were unaware of their methods, 
they would be encouraged to cheat (Rashbam). Alternatively, 
swindlers would not respect the integrity of the court, claiming 
that the only reason the Sages act righteously is that they are 
unaware of methods of deception (Maharsha). 


Are right...but transgressors stumble over them - ...°1w 
D2 bys» Dywar: In other words, it is necessary to teach the 
ways of God, even if at times this prompts dishonest people to 
stumble and sin, because their transgression is still from their 
own free will. Others explain that it is necessary to teach these 
halakhot so that the just will be aware of these methods of 
cheating, and walk without fear of deception. 
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§ The Gemara further discusses weights and measures. The 
Sages taught: “You shall do no unrighteousness in judgment, 


in measure [ bammidda], in weight, or in measure [uvamesura]” 


(Leviticus 19:35). The baraita defines these terms: “In measure 
[bammidda],’ this is referring to measuring land," teaching that 
in order to measure land in a just manner one may not measure 
for one person in the summer" when the measuring rope has 
become dry and short, and for one other individual in the rainy 
season, when the measuring rope is wet and limp, and therefore 
stretches more. “In weight” means that one may not cover his 
weights" in salt," as salt erodes the weights, causing a loss for the 
buyer. “Or in measure [bamesura]” means that one may not 
cause liquid he is measuring to foam™ by pouring it speedily, as 
this results in a loss for the buyer, who receives less of the liquid 
than the amount for which he paid. 


The Gemara notes: And it can be inferred by means of an a for- 
tiori inference that if in the case of a mesura, which is a measure 
equivalent to merely one thirty-sixth of a log, the Torah was 
particular that one must measure honestly, so too, a fortiori, one 
must be careful in the case of one hin,® and a half-hin, and a 
third-hin, and a quarter-hin, which is twelve log, and one log, 
and a half-log, and a quarter-log, and a half-tomen, i.e., one- 
sixteenth of a kav, and even an ukla, a smaller unit, as defined 
below. 


Rav Yehuda says that Rav says: It is prohibited for a person to 
keep in his house a measure that is too small or too large" than 
its supposed volume or weight, and this is the case even if he 
does not measure with it but simply uses it as a chamber pot 
for urine. Rav Pappa said: We said this prohibition only with 
regard to a place where measures are not stamped with the 
government's seal, which confirms that the measure is accurate. 
But in a place where the measures are stamped, if the buyer does 
not see the seal he would not take the merchandise. Since they 
could not be used dishonestly, one is permitted to utilize these 
measures for other purposes. And in a place where measures 
are not stamped as well," we said that it is prohibited to keep 
these measures in one’s house only in a place where they do not 
inspect’ measures to see if they are fit for use. But if they do 
inspect measures, we have no problem with it. 


HALAKHA 


This is referring to measuring land — pI? NTT it: One must 
be exact in the measurement of land, as even a fingerbreadth 
of empty land is considered as important as though it were 
filled with expensive spices. One who misleads another with 
regard to the measurement of land violates the prohibition (see 
Leviticus 19:35): You shall do no unrighteousness in measure 
(Rambam Sefer Nezikin, Hilkhot Geneiva 7:9, 8:1; Shulhan Arukh, 
Hoshen Mishpat 231:16). 


One may not measure for one person in the summer, etc. — 
pi mana nina tnx tina» xdw: If one measures with a rope 
land that is to be divided, he may not measure for one indi- 
vidual in the summer and for another in the winter, because 
the rope becomes shorter in the summer. One may measure 
land in different seasons with a rod, a chain, or any other item 
that is not subject to change due to the weather (Rambam 
Sefer Nezikin, Hilkhot Geneiva 8:3; Shulhan Arukh, Hoshen Mishpat 
23118). 


That one may not cover his weights, etc. - paw xbw 
3) vpbpwn: One may not cover his weights in salt (Rambam 
Sefer Nezikin, Hilkhot Geneiva 8:7; Shulhan Arukh, Hoshen Mishpat 
231:11). 


That one may not cause liquid to foam - may Kow: When 
measuring liquids, one may not cause the liquid to foam so that 
the measure appears to be full. This is the halakha even with 
regard to a measure that is so small that the foam would cause 
a loss of less than one peruta (Rambam Sefer Nezikin, Hilkhot 
Geneiva 8:7; Shulhan Arukh, Hoshen Mishpat 231:6). 


A measure that is too small or too large — TYY ix TIN TTA: 
One may not keep an inaccurate measure in his house, even 
if he does not use it for measuring, and even if it serves as a 
chamber pot, lest someone unwittingly use it for measuring. 
If the custom in that location is to measure only with a ves- 
sel that is marked with a known sign, and this measure does 
not have that sign, it is permitted to keep it in one’s house 
(Rambam Sefer Nezikin, Hilkhot Geneiva 7:3-4; Shulhan Arukh, 
Hoshen Mishpat 231:3). 


NOTES 


In the summer - mang niwa: In the summer, a measur- 
ing rope made from flax becomes dry and constricted. The 
baraita is teaching that if partners or brothers are dividing 
land, they should not use the same rope to measure for 
one of them in the winter, and for the other in the summer 
(Rashbam; Rabbeinu Gershom Meor HaGola). Alternatively, 
the baraita is referring to the ground itself, not to a measur- 
ing rope. In the summer, the earth cracks open and expands, 
which means the area of a plot of land is marginally larger 
than it is in the winter (Rabbeinu Hananel). 


That one may not cover his weights in salt - pnw xb 
noaa vpbpwn: According to some commentaries this cover- 
ing causes the weights to rust and become heavy (Rashbam; 

Ri Migash; Ramah). There is a baraita (Tosefta 5:3) which states 
that covering one’s weights in salt diminishes their weight 
(see Rabbeinu Tam and Rambam). 


That one may not cause liquid to foam, etc. - may sow 
"131: One may not pour liquid into a measure in such a man- 
ner that it will fill the measure with foam, as this causes a 
loss to the buyer (Rashbam). Some commentaries explain 
that the buyer should not pour the liquid all at once into the 
measure because the surplus will spill, causing a loss for the 
seller (Rabbeinu Hananel on Bava Metzia 61b). 


And in a place where measures are not stamped as well — 
1221 xt xx: Some commentaries cite an alterna- 
tive version of the text, which states: In a place where the 
measures are stamped. According to this version, even in 
a place where a government stamp certifies the accuracy 
of the measure, the stamp can be relied upon only when 
inspectors examine people's behavior in practice (Rabbi 
Yitzhak Karkusha). 


Where they do not inspect - pnma xr: This refers to 
inspectors. Alternatively, the people of that locale themselves 
are accustomed to checking that the measures are stamped 
(Rabbeinu Barukh). 


BACKGROUND 
Hin — pt: A hin is a measure of liquid volume mentioned in 
the Torah. It is found most often in the context of the wine 
libations that accompany animal offerings. A hin measures 
approximately 3.6 £. 
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HALAKHA 

He may prepare a se‘a, etc. — 3) AND NIT Mp: 
Measuring vessels for dry goods must have the capa- 
city of either a sea, one-half of a sea, one-quarter of a 
sea, a kav, one-half of a kav, one-quarter of a kav, one- 
eighth of a kav, or one-eighth of a quarter-kav. This is in 
accordance with the version of the text (90a) accepted 
by most early commentaries, according to which an 
ukla is one-eighth of a quarter-kav, not according to 
the standard version of the text, which is the version of 
Rabbeinu Hananel (see Rashbam). One may not prepare 
a measuring vessel of two kav, lest it be mistaken for a 
measuring vessel of a quarter-sea, which is equal to one 
and one-half kav (Rambam Sefer Nezikin, Hilkhot Geneiva 
7:7; Shulhan Arukh, Hoshen Mishpat 231:4). 


Perek V 
Dafgo0 Amuda 


HALAKHA 

And in the case of liquid measures — nba man: Per- 
mitted liquid measures are: A hin, a half-hin, a third-hin, a 
quarter-hin, a log, a half-log, a quarter-log, an eighth-log, 
and one-eighth of an eighth-/og. Although the mea- 
sures of one-third and one-quarter might be confused 
with each other, the Sages did not prohibit using them, 
because they had been employed in the Tabernacle 
from the time of Moses (Rambam Sefer Nezikin, Hilkhot 
Geneiva 7:7; Shulhan Arukh, Hoshen Mishpat 231:4 and 
Sma there). 


LANGUAGE 


Kortov — aiprip: Possibly from Greek or Latin. Alterna- 
tively, the word may derive from the Hebrew root, kuf, 
reish, tzadi, meaning to pinch. The kortov is a defined 
liquid measure of one sixty-fourth of a /og. Estimates in 
contemporary measurements range from 5-9 cu cm. 
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The Gemara comments: And that is not so; one is never permit- 
ted to keep incorrect measures in his house, as sometimes it 

happens that one measures at twilight, when people are hurried, 
and consequently it happens that the buyer takes the merchan- 
dise despite the fact that it was measured with an incorrect mea- 
sure. This is also taught in a baraita: A person may not keep in 

his house a measure that is too small or too large, even if it is 

used as a chamber pot for urine. But he may prepare measures 

in accordance with the established format: Measurements of a 

se'a;" a tarkav,! which is three kav or one-half of a sea; and a half- 
tarkav, which is one and one-half kav; and a kav; and a half-kav; 
anda quarter-kav; and a tomen, which is one-eighth of a kav; and 
a half-tomen; 


LANGUAGE 


Tarkav - 395: A tarkav is a vessel used for measuring one-half of 
a sea, or three kav. The early commentaries suggest that its name 
derives from a contraction of the words two [terei] and kav, i.e., 
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And this is a kortov — aiprip my: In other words, 
sure called a kortov, which is mentioned in several places in the 
Talmud as a minimal quantity. The Gemara here explains that 
this measure is not equivalent to a minimal amount denoted by 
the term: Any amount, but rather refers to a precise, albeit tiny, 


measure (see Rashbam). 


People err — 3x yw: The issue at hand is the establishment of 
a well-organized system of measures, in which no two measures 
are close enough that people might confuse one for the other. 
Ideally, each measure should be at least twice as large as the 
measure closest to it in size. But because a se'a equals six kav, as 
opposed to four or eight, the two systems together, one with the 


two kav and another kav, a total of three. Nevertheless, it is likely 
that the word tarkav is derived from the Greek tpixaBog, trikabos, 
which also means three kav. 


and an ukla. And how much is an ukla? It is one-fifth of a quar- 
ter of a kav. And in the case of liquid measures," one may pre- 
pare a hin, which is twelve log; and a half-hin, or six log; and a 
third-hin, or four log; and a quarter-hin, three log; anda log; and 
a half-log; and a quarter-log; and an eighth-/og; and an eighth 
of an eighth-/og, and this, the last mentioned, is a kortov.'" 


The Gemara asks: And let one also prepare a measure equal to 
two kav. The Gemara answers that this measure is not used, lest 
people come to mistake it for a tarkav, which is three kav. The 
Gemara observes: Apparently, people err" by one-third of a 
measure. If that is so, one should also not prepare a measure 
equal to a kav, as people may come to mistake it for a half-tarkav, 
which is equal to one and one-halfkav. Rather, this is the reason 
that one may not prepare a two-kav measure: That people might 
come to mistake it for a half-tarkav, which is equal to one and 
one-half kav. 


The Gemara again suggests: Apparently, people err by one- 
quarter of a measure. If that is so, one should also not prepare 
measures of a half-tomen, which is one-sixteenth of a kav, and 
an ukla, which is one-twentieth of a kav. Since they differ by 
only one-fifth, there is a concern that people might mistake one 
measure for the other. Rav Pappa said: People are well-versed 
in small measures" and can distinguish between them. 


NOTES 

basic unit of a se’a, and the other with the basic unit of a kav, do 
not attain this ideal. The Gemara here clarifies the ruling of the 
baraita with regard to the amount by which two different mea- 
sures must differ in order to eliminate the concern that people 
might mistake one for the other. 


his is a mea- 


Well-versed in small measures — x74 nip Nia: It is easier to 
discern the difference in volume between smaller measures than 
a proportional difference between larger measures (Rashbam). 
Alternatively, people constantly use the smaller measures in their 
own homes, and are familiar with the different types, whereas 
they are not instantly familiar with the larger measures, which 
are used only for trade. 
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The Gemara continues: If people err by one-quarter of a measure, 
then since one may prepare a measure equal to four log, one-third 
of a hin, let one not prepare a measure equal to three log, one- 
quarter of a hin. The Gemara answers: Since these measures were 
used in the Temple," the Sages did not decree that they not be 
used. The Gemara asks: In the Temple as well, let the Sages 
decree" that they should not be used, in case the two measures 
are mistaken for each other. The Gemara answers: The priests 
who serve in the Temple are vigilant" and would not commit this 
error. 


§ Shmuel says: If the residents of a certain place want to change 
the standard of their measures and augment them by a certain 
fraction, they may not increase the measures“ by more than 
one-sixth, and they may not increase the value of a coin by more 
than one-sixth ofits previous value. And one who profits" from 
his sales may not profit by more than one-sixth. The Gemara 
analyzes these statements. When Shmuel said: They may not 
increase the measures by more than one-sixth, what is the 
reason’ for this? If we say it is because doing so causes market 
prices to rise," the same concern should apply to raising the 
prices by one-sixth, and therefore this should also not be allowed. 


Rather, you will say that the prohibition is due to concern 
for exploitation; and they may increase the measures only by 
up to one-sixth, so that there will not be nullification of the 
transaction," as the transaction is nullified only when the dispar- 
ity is more than one-sixth of the value of the item. The Gemara 
raises an objection: But doesn’t Rava say: With regard to any 
item that is otherwise subject to the halakhot of exploitation, and 
it is sold by measure, or by weight, or by number," even if the 
disparity was less than the measure of exploitation in the trans- 
action, the transaction is reversed.’ A disparity of one-sixth 
between the value of an item and its price constitutes exploitation 
only in cases where there is room for error in assessing the value 
of an item. In a case where the details of the item are easily quan- 
tifiable, any deviation from the designated quantity results in a 
nullification of the transaction. 


Rather, the prohibition is so that there will not be a loss suffered 
by the merchant, who might not realize that a new standard 
was issued, and sell in accordance with the old standard. Since 
a merchant usually enjoys a profit of one-sixth of the value of 
an item, if the standard is not increased by more than this 
amount he will not suffer a loss, as at worst he will forfeit his 
profit margin. 


HALAKHA 


They may not increase the measures — nism by pd px: 
If the residents of a country wish to change the standard of 
their measures or weights, they may not increase them by 
more than one-sixth. For example, it is permitted for them 
to increase the measure of a kav from five units to six, but no 
more. This halakha is in accordance with the statement of 
Shmuel. If they want to lower the standard of the measures, 
they may do so without limitation (Rambam Sefer Nezikin, 
Hilkhot Geneiva 8:17; Shulhan Arukh, Hoshen Mishpat 23115 and 
Sma there). 


And one who profits, etc. — 3) WaAWwaM: The court must 
appoint supervisors of market prices to ensure that those who 
sell staple food items, e.g., wine, oil, and flour, do not earn a 
profit of more than one-sixth of the item's value. In the case 
of a storekeeper who sells each item individually, his effort 
and expenses are taken into account in establishing this price. 
These restrictions apply when the court's directives are fol- 
lowed by all. If all the other storekeepers ignore the directives 
of the court, or there are gentile storekeepers over whom the 
court has no authority, an individual God-fearing Jew is not 


required to suffer a loss (Rambam Sefer Nezikin, Hilkhot Mekhira 
14:1 and Sefer Shofetim, Hilkhot Sanhedrin 1:1; Shulhan Arukh, 
Hoshen Mishpat 231:20 and Sma there). 


Any item that is sold by measure, or by weight, or by num- 
ber - paaaw) puna mmaa 337: With regard to one who 
sells merchandise by measure, weight, or number, if any mis- 
take is made the sale is valid, and the buyer or seller must make 
up the missing amount. For example, if one sold 100 nuts but 
provided the buyer with only 99, the sale is valid and the seller 
must give the buyer one more nut. If the seller gave the buyer 
101 nuts, the sale is valid and the buyer must return the extra 
nut, even if many years have passed since the sale (Ri Migash). 
With regard to a sale of land, if the seller cannot add on the 
required amount of land from adjoining fields, the transaction 
is nullified (Sma). Even if the two performed a formal act of 
acquisition whereby each declared that he had nothing in his 
possession that belonged to the other, the extra or missing 
merchandise must be returned, because the formal act was 
performed in error (Rambam Sefer Kinyan, Hilkhot Mekhira 8:6, 
15:1-2; Shulhan Arukh, Hoshen Mishpat 232:1). 


NOTES 


Were used in the Temple — waa wy: The Torah states 
hat a libation of one-half of a hin accompanies the sacrifice 
of an ox, a libation of one-third of a hin accompanies a ram, 
and a libation of one-quarter of a hin accompanies a sheep 
see Numbers, chapter 15). The Gemara (Menahot 87b) says 
hat there were special measures in the Temple for measuring 
he libations, including a measure of one-third of a hin and 
a measure of one-quarter of a hin, or, according to another 
opinion, a vessel of one hin with markings indicating the dif- 
erent fractional amounts. Some commentaries explain that 
as these measures are mentioned in the Torah and were used 
rom the time of Moses in the Tabernacle, and, later, the Temple, 
he Sages were not concerned that people might mistake one 
or the other (Meiri). 


In the Temple as well, let them decree, etc. - %33 waa 
^D qid: Although the libations had to be measured in Pee 
quantities, the priests could have used Jog measurements, with 
which they would have measured three /og or four log (Tosafot). 
The Gemara answers that while generally, where there is such 
asmall difference between the measures there is a concern for 
error, because the priests were vigilant they would not mistake 
one measure for the other. 


Priests are vigilant — pi pt Dya: Rashi explains that the 
priests were typically learned in Torah and served as teachers 
of the Jewish people, as it states: “They shall teach Jacob Your 
judgments” (Deuteronomy 33:10). In addition, as there were 
many priests present during the performance of the sacrificial 
rites, there was little chance of an error, as they would remind 
each other not to make mistakes. 


They may not increase the measures, etc. — by PD Din px 
1D) nia: If the residents of a state, province, or city decide to 
change their system of measures and augment the size of the 
measures by a certain fraction, there is an upper limit beyond 
which they may not increase them. The early commentaries 
explain that this is the case only if they wish to retain the titles 
of the old measures. If they seek to establish entirely new 
measures or coins and give them new names, this limitation 
does not apply, as it is unlikely that such a change would lead 
to mistakes. 


What is the reason, etc. — 131 x/ayB *xI2: The commentaries 
explain that the underlying assumption of this discussion is 
that market prices would change to reflect the change in 
the measures (Rashbam). Some maintain that the Gemara 
assumes that the measures change without any correspond- 
ing adjustment in prices, and they explain the rest of the pas- 
sage accordingly (Ramah). 


Because doing so causes market prices to rise — y1pDx DW 
sey: Since the arriving merchants have to raise their prices to 
suit the new measures, they might take advantage and raise 
them more than is necessary (Rashbam). Alternatively, distrib- 
uters of goods might be reluctant to provide merchandise for 
the merchants, because they lack confidence that they will 
receive appropriate compensation for the change in the size 
of the measures. This would cause a shortage of goods, which 
in turn would lead to a rise in prices (Ri Migash). 


That there will not be nullification of the transaction - xt 
npa bwa ngh: The halakha is that a transaction is nullified 
only when the difference between the market price and the 
price charged for the merchandise exceeds one-sixth of its 
value. If the difference in price is less than this amount, the 
sale is valid, although the extra money must be returned. The 
early commentaries explain that the concern is that merchants 
from other places would be unaware that the standard had 
been increased and would sell more merchandise for the 
same price. 


Less than the measure of exploitation in the transaction, 
the transaction is reversed — Yin TKÄX "ID nina: Many of 
the early commentaries maintain that in this case the entire 
sum is returned, as the sale is entirely reversed (Rashba). Some 
hold that the sale itself is valid, and it is only the difference in 
price that must be returned, regardless of how small (Rashba; 
Ri Migash). 
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NOTES §=——¥——___—_—_ 
Shmuel found a verse - Naw rap oyiaw: Shmuel's state- 
ment with regard to changing the standard of measures is 
not based on the reasons cited previously, i.e., fears of nul- 
lification of transactions or rising prices. Rather, his opinion 
is based on a verse from which he derived that one may 
change measures to the designated extent but no more. 


Perek V 
Dafgo Amud b 


NOTES 


The sacred maneh was doubled - my 13 wip by mga: 
The prophet Ezekiel is speaking about the Temple and the 
dedications for its upkeep. Similarly, the Gemara (Bekhorot 
5a) seeks to prove from the Bible that the value of the 
sacred talent, as mentioned in the book of Exodus, was 
double the accepted value of a talent, which is equivalent 
to fifteen hundred shekels. The Gemara concludes there 
that this proportion is derived from the verse in the book 
of Ezekiel cited here. This demonstrates that sacred coins 
of large value were double in value to the standard coins. 


They may not increase them by more than one-sixth — 
mnnn poin prs: The halakha that measures may not 
be increased by more than one-sixth is derived from the 
fact that a maneh was increased from 200 dinars to 240 
dinars, rather than to the round figure of 250 (Ri Migash). 


Of three kefiza — pop xnbnya:] [he commentaries suggest 
two possible explanations of this matter. According to the 
first interpretation, a kefiza is equal to three-quarters of 
a kav, or three /og, and Rav Pappa bar Shmuel created a 
measure equal to three times three-quarters of a kav, or 
nine log. If so, the concern is that it could be mistaken 
for a half-tarkav measure, which is equal to six /og, or one 
and one-half kav (Rashbam). The other possibility is that a 
kefiza is a measure of one /og, and Rav Pappa bar Shmuel 
instituted a measure equal to three /og, or three-quarters 
of a kav, which could be mistaken for a half-kav measure 
(Rabbeinu Gershom Meor HaGola). 


l instituted a new measure — *»PAXAIN xbna NIN: There 
was no other measure in his city whose value was within 
one-quarter of this one (Rashbam). Others explain that the 
prohibition of one-sixth applies only to the enlargement 
of an existing measure, since this will cause merchants to 
make mistakes, as explained previously. It is permitted to 
form an entirely new measure, which is what Rav Pappa 
did here, as he called it by a new name (Rabbeinu Gershom 
Meor HaGola). Alternatively, Rav Pappa claimed that in 
these locations the measures of a half-tarkav, a tarkav, or 
a half-kav were not used; therefore, he instituted a new 
convenient measure (Rashbam). 


Measure [roz] — tit: Some explain that roz means idea or 
advice [raz]. See the Rashbam, who rejects this explana- 
tion, claiming it does not suit the wording of the Gemara. 
A different version of the text reads kuz, meaning a small 
vessel (Ri Migash). 


LANGUAGE 
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This Gemara notes: This explanation is also difficult, since even if 
the aim is to ensure that there will not be a loss for the merchant, 
does he not need to earn a profit? There is a well-known adage in 
this regard: Ifyou buy and sell without making any profit, will you 
be called a merchant? A merchant must profit from his sales; there- 
fore, if this decree was instituted for the protection of merchants, 
the Sages should have ensured that they earn a profit. 


Rather, Rav Hisda said: The prohibition is not based on logical 
reasoning. Instead, Shmuel found a verse" and interpreted it 
homiletically: “And the shekel shall be twenty gera; twenty shek- 
els, five and twenty shekels, ten, and five shekels, shall be your 
maneh” (Ezekiel 45:12). According to this verse, the combination 
of all of these numbers, sixty shekels, is equivalent to a maneh. 


This is problematic: How can a maneh consist of sixty shekels? 
Since each biblical shekel is equivalent to four dinars, if a maneh is 
equal to sixty shekels, a maneh is two hundred and forty dinars. 
But a maneh is actually equal to twenty-five shekels, which is 
one hundred dinars. Rather, one can learn from the verse three 
matters: Learn from it that the sacred maneh was doubled," so 
that it equaled fifty dinars, not twenty-five. And furthermore, as 
Ezekiel stated that the maneh will be sixty dinars, not fifty, learn 
from it that a community may increase measures, but they may 
not increase them by more than one-sixth." And learn from it 
that the one-sixth is calculated from the outside, i.e., itis one-sixth 
of the final sum, which is one-fifth of the previous sum. 


The Gemara relates: Rav Pappa bar Shmuel instituted a new 
measure of three kefiza," which is equal to three log. The Sages 
said to him: But doesn’t Shmuel say that one may not increase 
the measures by more than one-sixth? You have added one-third, 
as there already exists a measure of a half-kav, which is the equiva- 
lent of two log. Rav Pappa bar Shmuel said to them: I instituted a 
new measure.” He sent the measure to Pumbedita, and they did 
not accept it; he sent it to the city of Paphunya, and they accepted 
it and called it the measure" of Pappa. 


§ The Gemara provides a mnemonic for the ensuing discussions: 
Hoarders of produce; one may not hoard; and one may not 
export; and one may not earn a profit; twice from the sale of eggs; 
they sound the alarm; and one may not leave. 


The Sages taught: Hoarders of produce, who drive up prices by 
causing a shortage of available goods, and usurers, and those 
sellers who falsely reduce their measures, and those who raise 
market prices" by selling for more than the accepted price, about 
them the verse states: “You that would swallow the needy and 
destroy the poor of the land, saying: When will the new moon be 
gone, that we may sell produce? And the Shabbat, that we may 
set forth grain? Making the measure small, and the shekel great, 
and falsifying the balances of deceit” (Amos 8:4-5). And it is 
written: “The Lord has sworn by the pride of Jacob: Surely I will 
never forget any of their works” (Amos 8:7). 


HALAKHA 


Kefiza — xpp: The origin of this word is Iranian. In Middle 
Persian, the form is kabiz, which refers to a measurement 
of volume. 
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Hoarders of produce.. 


Dwe YPN... VD Ni: One who hoards produce or raises 
market prices in Eretz Yisrael or in a place where Jews are the 


.and those who raise market prices — bition (Leviticus 25:36): “That your brother shall live with you” 


(Rambam Sefer Kinyan, Hilkhot Mekhira 14:6 and Maggid Mishne 
there; Shulhan Arukh, Hoshen Mishpat 231:25 and Sma there). 


majority is comparable to a usurer, and he violates the prohi- 
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The Gemara asks: Hoarders of produce, such as whom? Rabbi Yoha- 
nan said: Such as Shabbtai, the hoarder of produce, who would buy 
and hoard large amounts of produce and later sell it at a high price. 


The Gemara relates: Shmuel’s father would sell produce during the 
period of the early market price," when produce is cheap, for the early 
market price. His son Shmuel acted differently, and would keep the 
produce" and sell it during the period of the late market price, when 
produce is expensive, for the early market price. They sent a message 
from there, Eretz Yisrael: The practice of the father is better than 
that of the son. What is the reason for this? A market price that has 
been eased" and starts out low will remain eased, with little increase 
over the course of the year. Therefore, one who makes produce available 
at the beginning of the season, like Shmuel’s father, aids people during 
the entire year. By contrast, a market price that starts out high, because 
people are not making their produce available at the market, is not 
easily lowered. 


Rav says: A person may turn his own kav into a storeroom," i.e., he 
may hoard the produce of his own field and sell it only at a later stage, 
without violating the prohibition of hoarding produce. This is also 
taught in a baraita: One may not hoard" produce of items that contain 
an element of basic sustenance, such as wines, oils, and flours, but 
in the case of spices, such as cumin and pepper, it is permitted. In 
what case is this statement said? It is with regard to one who buys 
that produce from the market to resell later; but with regard to one 
who brings in produce from his own field, it is permitted for any type 
of produce. 


The baraita continues: And it is permitted for a person to hoard pro- 
duce in Eretz Yisrael for these three years: The year preceding the 
Sabbatical Year," the Sabbatical Year, and the year that follows the 
Sabbatical Year, because the land lies fallow during the seventh year, the 
Sabbatical Year, and the produce of the sixth year must last through these 
three years, until near the end of the eighth year. 


And in years of drought" one may not hoard even a kav of carobs, 
because he thereby brings a curse on market prices, as everyone is 
fearful of selling and even a small fluctuation in supply can cause a sig- 
nificant rise in prices. Rabbi Yosei, son of Rabbi Hanina, who was living 
in Eretz Yisrael, said to his servant Fuga: Go and hoard produce for 
me for the coming three years:" The year preceding the Sabbatical Year, 
the Sabbatical Year, and the year that follows the Sabbatical Year. 


§ The Sages taught: One may not export produce from Eretz Yisrael" 
ifit consists of items that contain an element of basic sustenance, such 
as wines, oils, and flours, because this causes them to become more 
expensive in Eretz Yisrael. Rabbi Yehuda ben Beteira permits export 
in the case of wine, because this lessens licentiousness in Eretz Yisrael. 
And just as one may not export these types of produce from Eretz 
Yisrael to outside of Eretz Yisrael, so too one may not export them 
from Eretz Yisrael to Syria," as Syria is not considered part of Eretz 
Yisrael in this context. And Rabbi Yehuda HaNasi permits the export 
of produce 


HALAKHA 


One may not hoard, etc. — 3) pAyits px: It is prohibited to buy 
elements of basic sustenance and hoard them in Eretz Yisrael or 
in a place with a majority of Jews, but it is permitted to hoard the 
produce that grows from one's own field. This follows the ruling of 
the baraita and the statement of Rav, in accordance with a version of 
the text that states: One may not hoard in Eretz Yisrael (Rambam Sefer 
Kinyan, Hilkhot Mekhira 14:5; Shulhan Arukh, Hoshen Mishpat 231:24). 


Three years, the year preceding the Sabbatical Year, etc. - vow 
“DIY IW DW: It is permitted to buy produce and hoard it for 
oneself during the sixth year of the seven-year cycle, the seventh year, 
and the eighth year. Some say that one may buy enough produce for 
all three years during the sixth year, in order to sell it so that people 
will not die of starvation (Rambam Sefer Kinyan, Hilkhot Mekhira 14:6 
and Maggid Mishne there). 


And in years of drought - misa war: The Rashbam explains that 
during years of drought one may not hoard basic food supplies, in 
accordance with the ruling of the baraita. It is permitted to hoard 
a year's supply for one’s household (Rambam Sefer Kinyan, Hilkhot 
Mekhira 14:6; Shulhan Arukh, Hoshen Mishpat 231:24). 


One may not export produce from Eretz Yisrael — nita prin px 
byw ys: One may not export elements of basic sustenance from 
Eretz Yisrael to other countries, including Syria. Some maintain that 
this prohibition applies even to wines (Rambam). It is also prohibited 
to export these goods from the jurisdiction of one king to that of 
another king, within Eretz Yisrael. This is in accordance with the 
Rif’s version of the text of the baraita (Rambam Sefer Kinyan, Hilkhot 
Mekhira 14:8 and see Maggid Mishne and Kesef Mishne there; Shulhan 
Arukh, Hoshen Mishpat 231:26). 
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During the period of the early market price, 
etc. = KIW KYINA: Shmuel’s father would sell 
the produce ‘of his field immediately, while the 
market price was low, as he did not wish to hoard 
the produce for any amount of time. The com- 
mentaries explain that he was a prominent man, 
and therefore he hoped through his example to 
influence others to sell during the same period, 
rather than hoard their produce (Rashbam). 


Would keep the produce — By YT: Shmuel 
sought to help people by lowering the market 
price once it had begun to rise after the height 
of the crop season. This would be achieved by 
flooding the market with his goods, sold at the 
old, lower, price. The commentaries point out that 
he did this only with his own produce. He did not 
buy other produce to sell later at a lower price, 
despite the fact that this is not prohibited, as that 
very transaction would have raised the market 
price of the produce (Rashbam). 


Market price that has been eased — nyt Kyy: 
If there is an abundance of produce at a low price 
when the goods first appear on the market, its 
price will not rise greatly over the course of time, 
as most people buy the produce they need 
when it first arrives. By contrast, Shmuel's actions 
caused produce to become more expensive to 
some extent when it first appeared in the mar- 
ket, and although he later caused a reduction in 
the price, it was still higher than what it would 
have been had he sold it at the beginning of the 
season. The early commentaries also explain that 
even if a market price drops in the middle of the 
season due to a temporary flooding of the market, 
it drops only for a limited amount of time, and 
then rises again. Consequently, Shmuel’s behavior 
provided only temporary benefit (see Rashbam, 
Ri Migash, and Ramah). 


His kav into a storeroom — 1¥ix jap: Some 
explain that the expression: His kav, means one’s 
own produce. It is called a mere kav for reasons 
of modesty. If so, Rav’s statement means that 
storing one’s own produce and refraining from 
selling immediately is not considered hoarding 
(Rashbam; Ri Migash). Others explain that: His 
kav, means for his own needs, i.e., one may store 
enough produce for his own requirements (Rab- 
beinu Barukh). 


Three years, etc. — 121 Dw wow: Some explain 
that one is permitted to hoard this produce in 
order to sell it during the Sabbatical Year and 
the eighth year, when there is a shortage of pro- 
duce due to the lack of cultivation during the 
Sabbatical year (Rashbam). Others explain that 
one is permitted to hoard goods only for his own 
requirements (Ramah; Rabbi Yitzhak Karkusha). 


To Syria - xem: With regard to certain mat- 
ters, the halakhic status of Syria is somewhere 
between that of Eretz Yisrael proper and that of 
outside of Eretz Yisrael. Although most of Syria 
was conquered by King David, that is considered 
an individual conquest as it was not performed 
by the order of the court and the Urim VeTum- 
mim (Rashi on Avoda Zara 21a). Elsewhere (Gittin 
8b) Rashi explains that the conquest of Syria was 
considered an individual conquest because it was 
performed for King David's own purposes, not by 
the nation for the good of the collective whole. 
Alternatively, a conquest of this sort sanctifies the 
conquered land only if it is performed after the 
entirety of Eretz Yisrael is conquered, and there 
were still parts of Eretz Yisrael, e.g., the land of the 
Philistines, which were not under Jewish control 
when King David conquered Syria (Tosafot). 
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Perek V 
Dafo1 Amuda 


LANGUAGE 
Province [hiparkheya] — 375": From the Greek éxapyia,, 
eparkhia, meaning province. 


Merchandise [perakmatya] — 8191372: From the Greek 
Tpaypatela, pragmateia, meaning conduct of business 
or trade. 


HALAKHA 


One may not earn a profit in Eretz Yisrael, etc. — px 
^a) byw Y2 DAW: In Eretz Yisrael the sale of basic 
food staples is not conducted in the usual manner, in 
which storekeepers serve as middlemen for producers 
and consumers. Rather, each individual sells the produce 
that he grows, in order to foster low prices on these items. 
If there is an abundant supply of oil, or any other product 
(Ramah; Meiri), it may be sold through a middleman, like 
other items. This is in accordance with the baraita and the 
Gemara’s explanation of Rabbi Elazar ben Azarya’s custom 
with regard to the sale of oil (Rambam Sefer Kinyan, Hilkhot 
Mekhira 14:4; Shulhan Arukh, Hoshen Mishpat 231:23). 


One may not earn a profit twice from the sale of eggs — 
Doxa DIY PAVN PX: It is prohibited to sell eggs in 

such a manner that two merchants benefit from the trans- 
action. Rather, the first merchant should sell them and earn 

a profit, while anyone who buys from him should sell them 

for the exact price for which he bought them, without earn- 
ing any profit (Rambam). The Tur holds that one may charge 

for his expenses, but no more (Rambam Sefer Kinyan, Hilkhot 
Mekhira 14:3; Shulhan Arukh, Hoshen Mishpat 231:22). 


A city where the majority of the idee earn their liveli- 
hood from the sale of specific items, e.g. linen garments 
in Babylonia or wine and oil in Eretz Yisrael, and where 
business slackens and prices drop to the extent that items 
previously worth ten are sold for six is considered to be 
suffering a public calamity for which the alarm, the shofar, 
is sounded and fasts are instituted. On Shabbat, the public 
cries out in prayer but does not sound the shofar (see Ta'anit 
14a). This halakha is in accordance with the baraita and the 
statements of Rabbi Yohanan and Rav Yosef (Rambam Sefer 
Zemanim, Hilkhot Ta‘anit 2:14; Shulhan Arukh, Orah Hayyim 
576710). 


PERSONALITIES 


Rabbi Elazar ben Azarya — ty ja awhy 101: One of the 
most prominent tanna‘im of a generation following 
the destruction of the Temple, Rabbi Elazar ben Azarya 
descended from a family blessed with great wisdom, dis- 
tinguished lineage, and wealth. His father, Azarya, was also 
a Torah scholar and an extremely wealthy man. Azarya sup- 
ported his brother Shimon, one of the Sages, who for this 
reason is referred to as Shimon, brother of Azarya. Rabbi Ela- 
zar ben Azarya was from a family of priests that descended 
from Ezra the Scribe, and there are traditions that draw 
parallels between these two figures. The Gemara describes 
how Rabbi Elazar ben Azarya's knowledge, wealth, and 
family lineage led to his selection by the Sages to replace 
Rabban Gamliel when the latter was removed from his 
position of leadership after repeatedly humiliating Rabbi 
Yehoshua publicly (see Berakhot 27b). 
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from the northernmost province [mehiparkheya]' of Eretz 
Yisrael to the southernmost province’ of Syria. 


The Sages taught: One may not earn a profit" in Eretz Yisrael" 
by buying and reselling items that contain an element of basic 
sustenance, such as wines, oils, and flours, because this causes 
their price to rise. Rather, those who grow the produce should sell 
them in the markets, without recourse to a middleman. 


The Sages said of Rabbi Elazar ben Azarya’ that he would earn 
a profit through the sale of wine and oil. With regard to wine, 
he holds in accordance with the opinion of Rabbi Yehuda ben 
Beteira, who says that it is permitted to export wine from Eretz 
Yisrael despite the fact that this causes it to become more expen- 
sive, as drinking wine leads to licentiousness. With regard to oil, 
in Rabbi Elazar ben Azarya’s locale oil was common; conse- 
quently, there was no concern that its price would rise if it were 
not sold directly to the consumer. 


The Sages taught: One may not earn a profit twice from the sale 
of eggs." Mari bar Mari said: Rav and Shmuel disagree about 
the meaning of that statement. One said it means that the seller 
may not charge double" the price he paid for the eggs. And one 
said that one merchant may not sell to another merchant;" rather, 
the merchant who buys from the owner of the eggs must sell 
directly to the consumer. 


§ Apropos price fluctuations, the Gemara cites a baraita. The 
Sages taught: A community sounds the alarm and gathers in 
public prayer for merchandise [perakmatya]“" whose price has 
dropped. And even on Shabbat it is permitted to cry and plead, 
even though one may not pray for his personal needs on Shabbat, 
as this hardship affects the entire public. 


Rabbi Yohanan said: The baraita is referring specifically to mer- 
chandise that serves as the basis of the local economy, such as 

linen garments in Babylonia, and wine and oil in Eretz Yisrael. 
Rav Yosef said: And that halakha, that public prayer is recited 

even on Shabbat, applies only when the merchandise was reduced 

in price and stood at such prices that goods that had been worth 

ten are currently selling for six." 


From province to province — wad DMA: This phrase 
refers to the adjoining provinces on the border of Eretz Yisrael 
and Syria. Since they are adjacent, it is permitted to export 
goods from one to the other (Rashbam). Some commentaries 
understand Rabbi Yehuda HaNasi’s statement to be referring to 
two provinces within Eretz Yisrael, and learn by inference that 
the other tanna’im, with whom Rabbi Yehuda HaNasi disagrees, 
would hold that it is forbidden to export these items even in 
that circumstance (Rav Hai Gaon in Sefer HaMikkah VehaMimkar; 


see Rambam). 


One may not earn a profit — DAWNI jx: In other words, one 
may not serve as a middleman for basic food supplies, buying 
from a producer and selling to consumers. Rather, the producer 
himself should sell directly to the consumer, to eliminate the 
increase in cost due to the middleman. The early commentaries 
point out that this prohibition applies only to items that are 
purchased in their original state. There is no prohibition against 
buying grain and selling it as bread, as the additional cost is for 


the labor (see Rashbam). 


Double - 1940 by: According to some commentaries, a mer- 
chant may not charge twice as much as he paid for the eggs 
(Rashbam). Some cite an alternative version of the text, accord- 


NOTES 


ing to which the merchant may not charge more than another 
half of what he paid (Ritva). Although with regard to the sale of 
basic food items a seller may generally profit only by one-sixth, 
eggs are not considered indispensable for sustenance. Addition- 
ally, since their sale requires additional exertion, a merchant is 
permitted to make more of a profit (Rashbam). Alternatively, the 
prohibition against profiting by more than one-sixth applies 
only to large business transactions. Others explain that in addi- 
ion to earning one-sixth as profit, a seller is allowed to raise 
he price to cover the expense of his labor. The Gemara here 
establishes that the price charged may not be more than double 
he original price of the item (Tosafot, citing Rivam). Tosafot, 
citing Rabbi Shimshon of Saens, further state that the same 
imitation applies to the owner of the hen himself, i.e., he may 
not sell the eggs for more than double the production cost. 


One merchant may not sell to another merchant - xan wan: 
This is the meaning of the expression: Twice, i.e., there should not 
be two middlemen involved in the sale of eggs. 


Ten for six — xwa AW: When prices drop this dramatically, 
it is assumed that not only are the merchants barely making a 
profit, but they are actually selling at a loss. 
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The Sages taught: One may not leave Eretz Yisrael" to live outside 
of Eretz Yisrael" unless the price of two se’a of grain stood at a sela, 
which is double its usual price. Rabbi Shimon said: When does this 
exception, permitting one to leave Eretz Yisrael under certain circum- 
stances, apply? It applies when one is unable to find produce to buy, 
as he has no money. But when one has money and is able to find 
produce to buy, even if the price of a sea of grain stood at a sela, he 
may not leave. 


And Rabbi Shimon ben Yohai would likewise say: Elimelech and 
his sons Mahlon and Chilion were prominent members of their 
generation and were leaders of their generation. And for what rea- 
son were they punished? They were punished because they left Eretz 
Yisrael to go outside of Eretz Yisrael, as it is stated concerning Naomi 
and Ruth: “And all the city was astir concerning them, and the 
women said: Is this Naomi?” (Ruth 1:19). The Gemara asks: What is 
the meaning of the phrase: “Is this Naomi”? How does this indicate 
that her husband and sons were punished for leaving Eretz Yisrael? 
Rabbi Yitzhak says that the women said: Have you seen what befell 
Naomi, who left Eretz Yisrael for outside of Eretz Yisrael? Not only 
did she not escape tribulations there, but she lost her status entirely. 


And Rabbi Yitzhak also says with regard to this passage: That very 
day when Ruth the Moabite came to Eretz Yisrael, the wife of Boaz 
died, i.e., from the moment of their arrival the possibility was created 
for Ruth’s eventual marriage to Boaz. This explains the adage that 
people say: Before the deceased dies, the person who will next be 
in charge of his house arises," as in this case Boaz’s new wife, Ruth, 
arrived as his previous wife died. 


Apropos the story of Ruth the Gemara adds: Rabba bar Rav Huna 
says that Rav says: The judge Ibzan of Bethlehem (see Judges 12:8-10) 
is Boaz. The Gemara asks: What is he teaching us? The Gemara 
explains that this comment is in accordance with the other statement 
of Rabba bar Rav Huna, as Rabba bar Rav Huna says that Rav says: 
Boaz prepared one hundred and twenty feasts" for his children at 
their weddings. As it is stated, concerning Ibzan: “And he had thirty 
sons, and thirty daughters he sent abroad, and thirty daughters he 
brought in from abroad for his sons. And he judged Israel seven 
years” (Judges 12:9). The verse indicates that he had sixty children. 


And at each and every wedding he prepared for his children, he made 
two feasts, one in the house of the father of the groom and one in 
the house of the father-in-law of the groom. And he did not invite 
Manoah, the future father of Samson, whose wife was barren (see 
Judges 13:2) to any of them, as he said: It is not worth inviting him; 
he is a sterile mule, how will he pay me back? Manoah will never 
invite me in return, as he has no children. 


A Sage taught: And all of the children of Ibzan died during his life- 
time. And this explains the adage that people say: Why do you need 
the sixty, the sixty children that you beget during your lifetime? 
Go to the trouble and beget one who will be more diligent than 
sixty." This adage refers to Boaz, who had sixty children who died, 
and yet his last child, born from Ruth, is his glory, as King David 
was born from this line. 


The Gemara provides a mnemonic for the ensuing statements that Rav 
Hanan bar Rava said that Rav said: Melech; Abraham; ten years; 
when he died; and He alone was exalted. Rav Hanan bar Rava says 
that Rav says: With regard to Elimelech, and Boaz’s father, Salmon, 
and So-and-so, the unnamed relative who was a closer relative to 
Elimelech than Boaz (Ruth 4:1), and Naomi’s father, all of these are 
descendants of Nahshon, son of Amminadab, the head of the tribe 
of Judah (see Ruth 4:20-21 and Numbers 2:3). The Gemara asks: 
What is he teaching us by this statement? He is teaching that even in 
the case of one who has the merit of his ancestors" to protect him, 
this merit does not stand for him when he leaves Eretz Yisrael to go 
outside of Eretz Yisrael, as Elimelech died on account of this sin. 


HALAKHA 


One may not leave Eretz Yisrael to outside of Eretz 
Yisrael - ys yand yw prey p: Itis prohibited for 
one who lives in Eretz Yisrael and has the capability to 

sustain himself there to live outside of Eretz Yisrael. He 

may live outside of Eretz Yisrael only if there are such 

severe conditions in the land that the price of wheat 
doubles. This prohibition against leaving Eretz Yisrael 

applies only if one has money but produce is expen- 
sive. If produce is inexpensive but this individual is 
penniless, he may leave to go to any place where he 
can earn a living, in accordance with the statement 
of Rabbi Yohanan (91b). Even in such a case, although 

it is permitted to leave it is not commendable to do 

so (Rambam Sefer Shofetim, Hilkhot Melakhim 5:9). 


NOTES 
One may not leave Eretz Yisrael — Y1x/2 pyi py: 
The commentaries explain that one who leaves Eretz 
Yisrael prevents himself from fulfilling those mitzvot 
that apply only in Eretz Yisrael (Rashbam). Rashi (Git- 
tin 8a) indicates that one’s very departure from Eretz 
Yisrael constitutes the transgression of a prohibition. 


The person in charge of his house [menu veiteih] 
arises — ANA 1 12»: In other words, there is 
someone waiting to seize the place that is being 
vacated, both with regard to positions of authority 
and importance as well as other matters (Rashbam). 
Alternatively, this refers to the practice to hire people 
to weep upon the death of loved ones (Rabbeinu 
Gershom Meor HaGola). 


One hundred and twenty feasts - ows 7ga 
nixmwna: lozan made a feast for each child's engage- 
ment, and another feast for the wedding (Rashbam). 
Alternatively, the first feast took place when the child 
was born, and the second on the child's wedding day 
(Rabbeinu Gershom Meor HaGola). 


One who will be more diligent than sixty - “m 
wut pwa: Most commentaries explain that this 
phrase refers to Obed, son of Boaz, as Obed’s grand- 
son was King David (Rashbam). The Rashbam also 
cites the opinion of Rabbeinu Gershom Meor HaGola 
that the phrase refers to Samson, son of Manoah, who 
was better and more diligent than the sixty sons of 
Ibzan, all of whom died. 


One who has the merit of his ancestors — ww » 
max mst ib: It is evident from the list provided here 
that Naomi also had the merit of her ancestors in her 
favor. Even so, the combined merit of the ancestors 
of Naomi and Elimelech was not enough to save their 
sons from death (Maharsha). 
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NOTES 
And your mnemonic...while a kar is pure, etc. — ...772/2°D) 
13) itu: The mnemonic is based on the fact that kar can 
mean a sheep, which is a kosher animal (Rashbam). Others 
explain that karnevo is the name of a kosher bird (Ri Migash). 


The small passage — x P¥t IY: The commentaries explain 
that this statement has a ‘practical halakhic ramification, as 
one should recite a special blessing upon reaching a place 
where a miracle occurred for one of the nation’s forefathers. 
Therefore, upon reaching this place one must recite this bless- 
ing (Rashbam). 


Perek V 
Dafo1 Amud b 


NOTES 


Its leader... its captain - xby7a/...1ataa: Abraham taught 
the people of the world both theology and moral conduct. 
The members of his generation referred to him as a world 
leader with regard to one aspect of his wisdom, and a captain 
of a ship with regard to the other (Maharsha). 


An appointee over irrigation — m1373 WY: God's providence 
extends not only over broad and important events, but also 
to apparently insignificant matters; He oversees even the 
appointment of the individual responsible for irrigation 
(Maharsha). In a similar vein, the verse cited begins with the 
statement: “Yours, O Lord, is the greatness, and the power, 
and the glory” (| Chronicles 29:11), and yet He supervises the 
minor events that take place on the earth (/yyun Yaakov). 


When you cry, let those have gathered [kibbutzayikh] 
deliver you - p237 py ‘Jpwta: Interpreting this cry as 
a prayer, and the word “kibbutzayikh" as a reference to the 
ingathering of the exiles, the Rashbam expounds the phrase 
in the following manner: Had they prayed for the return of 
hose who had to leave Eretz Yisrael due to the famine, Elimel- 
ech and his sons would have been able to stay. Alternatively, 
“kibbutzayikh" refers to the community, and the verse teaches 
hat through prayer on behalf of the community, an individual 
is saved, through the community's merit (Rabbeinu Gershom 

eor HaGola). Some suggest that when an individual prays 
or his salvation from a public calamity everyone is spared 
rom it (Maharsha; and see Meiri). 
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And Rav Hanan bar Rava says that Rav says: The mother 
of Abraham was called Amatlai bat Karnevo. The mother 
of Haman was called Amatlai bat Orevati. And your 
mnemonic, to ensure that the two are not confused for 
one another, is that a raven [orev] is impure, and in this 
manner one remembers that Orevati is the grandmother 
of the impure Haman, while a sheep [kar] is pure," which 
indicates that Karnevo is the grandmother of the pure 
Abraham. 


Rav Hanan bar Rava continues: The mother of David was 
named Natzvat bat Ada’el. The mother of Samson was 
named Tzelelponit, and his sister was called Nashyan. The 
Gemara asks: What is the practical difference as to what their 
names were? The Gemara answers: It is important with regard 
to an answer for heretics who inquire into the names of these 
women, which are not stated in the Bible. One can reply that 
there is a tradition handed down concerning their names. 


And Rav Hanan bar Rava says that Rav says: Our forefather 
Abraham was imprisoned for ten years, because he rejected 
the idol worship that was accepted in his land. He was impris- 
oned for three years in the city of Khuta, and seven years in 
Karddu. And Rav Dimi of Neharde’a teaches the opposite, 
that he was imprisoned seven years in Khuta and three in 
Karddu. Rav Hisda said: The small passage" of Khuta, this 
is Ur of the Chaldeans (see Genesis 11:31). 


And Rav Hanan bar Rava says that Rav says: On that day 
when our forefather Abraham left the world, the leaders 
of the nations of the world stood in a line, in the manner of 
mourners, and said: Woe to the world that has lost 


its leader, and woe to the ship that has lost its captain." 


With regard to leaders, the Gemara adds that it is stated in 
praise of God: “And You are exalted as head above all” 
(1 Chronicles 29:11). Rav Hanan bar Rava says that Rav says: 
Even one with the most insignificant position of authority, 
e.g., an appointee over irrigation," is appointed by Heaven. 


The Gemara returns to its discussion of the punishment of 
Elimelech and his sons, which Rabbi Shimon ben Yohai 
says they received because they left Eretz Yisrael. Rav Hiyya 
bar Avin says that Rabbi Yehoshua ben Korha says: Heaven 
forfend that they sinned in this manner, as if Elimelech and 
his sons had found even bran they would not have left 
Eretz Yisrael. But rather, for what reason were they pun- 
ished? They were punished because they should have 
requested mercy of God for their generation, and they did 
not request this, as it is stated: “When you cry, let those 
you have gathered deliver you” (Isaiah 57:13)." 


Rabba bar bar Hana says that Rabbi Yohanan says: They 
taught that it is prohibited to leave Eretz Yisrael only if 
money is cheap, i.e., not excessively difficult to obtain, and 
produce is expensive, similar to the case in the baraita where 
two sea of wheat are sold for a sela. But when money is 
expensive, i.e., it is difficult to earn money for sustenance, 
even if the price of four se‘a of grain stood at a sela, one may 
leave Eretz Yisrael in order to survive. 
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The Gemara provides a mnemonic for the following list of 
Rabbi Yohanan’s recollections: Sela; laborer; carob; boy; 
they would say. The first statement is that Rabbi Yohanan 
said: I remember when four sea of produce were sold for 
one sela, and yet there were many swollen from hunger in 
Tiberias, as they did not have even one issar coin with which 
to purchase food. And Rabbi Yohanan further said: I remem- 
ber when laborers would not agree to work on the east side 
of the city, because they would die from the smell of the 
bread" that would waft over them from the city’s west side. 


The Gemara continues to relate other, more salutary, memo- 
ries: And Rabbi Yohanan said: I remember when a child 
would break a carob, and a line of honey would extend over 
his two arms. And Rabbi Elazar said: I remember when a 
raven would take a piece of meat, and a line of fat would 
extend from the top of the wall upon which it was standing 
to the ground. And Rabbi Yohanan said: I remember when 
a boy and girl, of sixteen and seventeen years of age, would 
walk together in the market, and they would not sin. And 
Rabbi Yohanan said: I remember when they would say in 
the study hall that one who agrees with the gentiles" falls 
into their hands, and that one who relies on them" sees 
that which is his become theirs. 


The Gemara returns to its discussion of the story of Ruth. It is 

written: “Mahlon and Chilion” (Ruth 1:2), and it is written 

elsewhere: “Joash and Saraph, who had dominion in Moab” 
(1 Chronicles 4:22). Apparently, both names refer to the same 

individuals who married Moabite wives. Rav and Shmuel 

disagreed with regard to their true names. One says: Their 
given names were Mahlon and Chilion, and why were they 
called by the names Saraph and Joash? One was called 

Joash [yoash] because they despaired [nitya‘ashu] of the 

redemption of Eretz Yisrael, as they established themselves 

in Moab and lived there for many years. The other was called 

Saraph, because they were liable to receive the punishment 
of burning [sereifa] for their sins against God, because they 
left their community. 


And one of them says: Their given names were Joash and 
Saraph, and why were they called by the names Mahlon 
and Chilion? One was called Mahlon [mahlon] because 
they made their bodies profane [hullin]," and the other 
was called Chilion [khilyon] because they were liable to 
receive the punishment of destruction [kelaya] for their sins 
against God. 


The Gemara notes: It is taught in a baraita in accordance with 

the one who says that their given names were Mahlon and 

Chilion. As it is taught in a baraita: What is the meaning of 
that which is written: “And Jokim, and the men of Cozeba," 

and Joash, and Saraph, who had dominion in Moab, and 

Jashubi Lehem. And the matters are ancient” (1 Chronicles 

4:22)? “And Jokim,” this refers to Joshua, who established 

[shehekim] and kept the oath with people of Gibeon (see 

Joshua, chapter 9). “And the men of Cozeba,” these are the 

men of Gibeon, who lied [shekizevu] to Joshua by saying 

that they came from a distant land. “And Joash, and Saraph,” 
these are Mahlon and Chilion. And why were they called 

by the names Joash and Saraph? One was called Joash 

because they despaired [shenitya‘ashu] of the redemption; 

the other was called Saraph because they were liable to 

receive the punishment of burning [sereifa] for their sins 

against God. 


NY qT pa - BAVA BATRA : PEREK V: 91B 


NOTES 


They would die from the smell of the bread - 
pama xa Py: Because there was a lack of bread 
in the city, the laborers would not accept work 
in the east of the city because they could not 
bear the smell of bread from elsewhere that was 
brought in by the frequently blowing west wind 
(see Rashbam and Rabbeinu Gershom Meor 
HaGola). 


One who agrees with the gentiles - pab int: 
One should contradict the statements of idol wor- 
shippers rather than side with them (Rashbam). 
This is an example of being punished measure for 
measure, as one who agrees with gentiles falls into 
their hands and suffers from their actions, which 
he had formerly praised (Rabbi Eliezer of Metz). 


One who relies on them — jivhy yrs: This 
is also an example of being punished measure for 
measure, since one who relies on gentiles to aid 
him in monetary matters and believes that he will 
profit from his dealings with them is punished by 
having his money taken by them (Rabbi Eliezer 
of Metz). 


They made their bodies profane — pon pa wyg: 
They profaned their bodies by leaving the sacred 
land for a profane place (Rabbeinu Gershom), or 
by marrying gentile women (Maharsha). 


And Jokim and the men of Cozeba, etc. - Dpi” 
ADRI WINI: The commentaries explain thatthe 
homiletic interpretation of the verse connects the 
people mentioned with the tribe of Judah. All the 
individuals listed, including Joshua, are descen- 
dants of this tribe, either from their maternal or 
paternal side (Rashbam). Alternatively, the verse is 
referring to gentiles who became close to the Jew- 
ish people, either out of fear and through trickery, 
e.g., the Gibeonites, or due to their love of God, 
such as Ruth and the descendants of Jonadab, 
son of Rechab. These converts are contrasted with 
Mahlon and Chilion, Jews who turned away from 
the Torah (Maharsha). 


427 


Salmanton - 
Sages of Babylonia themselves were unsure about the 
meaning of this term. Some say that it is derived from 
Greek, which is why they, who lived in Babylonia, did not 
know its meaning. Specifically, it perhaps comes from 
éAutve, helmins, genitive €Aptv8o¢, helminthos, which 
is a kind of worm, possibly a worm found in produce. 


Worms [retzinta] 
from the Latin ricinus, which is a kind of worm. 
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“Who had dominion in Moab,’ this means that they married 
Moabite women. “And Jashubi Lehem,’ this is referring to 
Ruth the Moabite, who returned [sheshava] and attached 
herself to Bethlehem of Judea. “And the matters are ancient,” 
this means that these matters were said by the Ancient of 
Days," i.e., they occurred through God’s will, as it is written: 

“T have found David My servant” (Psalms 89:21); and the 
same term “found” also appears with regard to the daughters 
of Lot, as it is written: “Your two daughters that are found 
here” (Genesis 19:15). This teaches that David's ancestry can be 
traced this far back, as he was destined to be born from Moab, 
who was the son of Lot's daughter and Lot himself. 


The Gemara cites a baraita that analyzes the next verse: “These 

were the potters, and those who dwelt among plantations 

and hedges; there they dwelt occupied in the king’s work” 
(1 Chronicles 4:23). “These were the potters [yotzerim],” 
these are the sons of Jonadab, son of Rechab, who kept 

[natzeru] their father’s oath." 


“Those who dwelt among plantations,” this is referring 
to Solomon, who in his kingship was similar to a plant." 
“And hedges [ugdera],” this is the Sanhedrin, which fenced 
[gaderu] in the breaches of the Jewish people by means of 
ordinances. “There they dwelt occupied in the king’s work,” 
this is referring to Ruth the Moabite, who saw the kingship 
of Solomon, the grandson of her grandson. As it is stated 
about Solomon: “And he caused a throne to be set for the 
king’s mother” (1 Kings 2:19), and Rabbi Elazar says: This 
means for the mother of the dynasty of kingship," i.e., Ruth. 


§ Since the Gemara has discussed times of famine in Eretz 
Yisrael, it concludes the chapter with a blessing of times of 
prosperity: The Sages taught: When the verse states: “And you 
shall eat of the produce of the old store” (Leviticus 25:22), 
referring to the produce grown in the sixth year of the Sabbati- 
cal cycle, this means without salmanton.' The Gemara asks: 
What is the meaning of: Without salmanton? Rav Nahman 
said: Without worms [retzinta]™" that consume the produce, 
and Rav Sheshet said: Without blight," which destroys the 
taste of the produce. 


NOTES 


The Ancient of Days, etc. — 131 x34 py: This phrase is a refer- 
ence to God (see Daniel 7:9). The baraita is saying that all of these 
events, which are hard to comprehend and appeared arbitrary 
at the time they occurred, were all intended by God. The same is 
true with regard to David's descent from the daughter of Lot, as 
Moab was born in a manner that no one could have anticipated. 
For this reason, the verse states that David was “found,” consid- 
ered by the people like an unexpected windfall. 


Who kept their father’s oath - omax nyiaw raw: As explained 
in the book of Jeremiah (chapter 35), for generations the descen- 
dants of Jonadab, son of Rechab, kept their father’s command not 
to build a permanent settlement and live in it, and not to drink 
wine. The verse in Chronicles notes their fidelity in keeping their 
father’s directive, in contrast to the faithlessness of the Jewish 
people with regard to God's mitzvot. 


Similar to a plant — mya mait: Since Solomon became king in 
his youth, he is likened to a young plant, which grows and thrives 
with the passage of time (Rashbam). 


For the mother of the dynasty of kingship - mada bw mare: 
The commentaries explain that although Bathsheba, mother of 
King Solomon, is mentioned several times in this chapter of the 
book of Kings, she is referred to by name on each occasion. For 
this reason, the phrase “the king's mother” and the honor that is 
accorded to her are interpreted as a reference to another woman, 
Ruth, the mother of the entire royal dynasty (Maharsha). 


Worms [retzinta] - NADY: The commentaries explain that 
retzinta is a worm that devours produce (Rashbam). Alternatively, 
it refers to a dampness that rots plants (Arukh). 


Blight [shedifa] — %a*Iw: Shedifa is blight, a misfortune that 
occurs when the weather is overly hot (Rashbam). Shedifa does 
not destroy the plants themselves, but divests produce of its taste 
(Ri Migash; Rabbi Avraham Av Beit Din). The baraita that refers to 
the old store becoming bad fits well with this understanding of 
the term salmanton, while the wording of the first baraita, which 
speaks of the actual destruction of the old stores, is appropriate 
according to the other opinion, that salmanton signifies a worm 
that destroys the produce. 
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The Gemara notes: It is taught in a baraita in accordance with 

the opinion of Rav Sheshet, and it is taught in another baraita 

in accordance with the opinion of Rav Nahman. It is taught 

in a baraita in accordance with the opinion of Rav Nahman: 

From the verse: “And you shall sow the eighth year, and you 

shall eat of the produce of the old store, until the ninth year” 
(Leviticus 25:22), one might have thought that the Jewish 

people will wait for the new produce because the old store 

has been destroyed. Therefore the same verse states: “Until 

its produce comes in,’ to indicate that they will not stop eating 

the old produce until the new produce comes of itself," i.e., 
until it is fully ripe and they do not need the old produce. The 

old produce will last until then and will not become worm 

infested, as stated by Rav Nahman. 


It is taught in a baraita in accordance with the opinion of Rav 
Sheshet: From the verse: “And you shall eat of the produce of 
the old store,’ one might have thought that the Jewish people 
will wait for the new produce due to the old store because the 
old store will have gone bad, since blight will ruin the taste of 
the produce. Therefore, the verse states: “Until its produce 
comes in,” which indicates that they will not stop eating the old 
produce until the new produce comes of itself, as the stored 
produce will not suffer from blight. 


The Sages taught with regard to a verse in the chapter of the 
blessings stated to the Jewish people: “And you shall eat old 
store long kept” (Leviticus 26:10). This teaches that any pro- 
duce that is older than other produce of that same type will be 
better than that other produce. And I have derived that this is 
the case only with regard to items for which it is the normal 
manner to age them. From where do I derive in the case of 
items for which it is not the normal manner to age them, e.g., 
fruit, that they too will improve with age? The verse states: 
“Old store long kept,’ a general expression that indicates that 
in any case the land will keep its produce from spoiling, as all 
types of produce will improve with age. 


The continuation of the verse: “You shall bring forth the old 
from before the new,” teaches that there will be storehouses 
full of old produce and threshing floors full of new produce, 
and the Jewish people will say: How will we manage to take 
out this produce from the storehouse before that produce is 
brought in? Rav Pappa said: Everything that is old is superior 
in quality to the new, except for dates, liquor, and small fish, 
which are better when they are fresh. 


NOTES =£——W—————_- 
Until the produce comes of itself - won TRIN MIA TY: 
The new produce will be allowed to finish growing, as there 
will be no need for an early and premature harvest (Rash- 
bam). Others add that people will not have to worry about 
the new produce at all, as the old stores will remain good for 
a long time (Rabbeinu Gershom Meor HaGola). 
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Just as was previously stated with regard to the sale of houses and other structures, 
if a buyer purchases a ship without specifying precisely what he is acquiring, he has 
a right to the parts that are usually found on the ship and that are essential for its 
function. It is only if he specifies that he is purchasing the ship and everything that 
is on it that he acquires everything actually found on the ship, even ifit is not part of 
the ship’s functional equipment, e.g., slaves and merchandise on the ship. 


With regard to items that are generally used in tandem, sometimes the sale of one 
includes the sale of the other, while in other situations this is not the case. For 
example, if one sells a yoke that harnesses two oxen together, he has not sold the 
oxen themselves, and likewise in the reverse case the yoke is not sold along with the 
oxen. Similarly, if one buys a wagon he does not acquire the mules that pull it, and 
if one buys a donkey he does not acquire its equipment. One who buys a cow does 
not receive its calf, but one who buys a female donkey does acquire its foal along 
with it. One who buys the head of a large domesticated animal does not acquire 
its forelegs, whereas one does acquire the forelegs along with the head of a small 
domesticated animal. The rulings in these cases are affected by the terms and customs 
of the particular place. 


The Gemara further states that the price of an item serves as proof with regard to 
determining what was included in the sale. Therefore, in a case where there is a 
discrepancy between the known price of the item and the amount paid for it, the 
halakha is as follows: If the difference in price could be attributed to a mistake on 
the part of the buyer, the standard halakhot of exploitation apply. If the difference in 
price is so great that it could not be attributed to an error on his part, it is assumed 
that the additional sum is a gift to the seller. 


If one sells a pit, dovecote, or dunghill, he sells its contents as well, as the sale was 
conducted primarily for the contents. But with regard to one who sold the offspring 
of his dovecote or beehive, the Sages established that the buyer must leave a certain 
number of them for the seller, to ensure the continued function of the dovecote or 
beehive. 


If one buys three trees in a field belonging to another he acquires the ground beneath 
and around the trees, to allow him to tend to the trees. Conversely, one who buys one 
tree acquires only the tree itself and the right to use the ground on which it rests for 
as long as the tree remains alive. The same halakha applies to one who buys two trees. 


More generally, it is established that if one sells merchandise claiming that it is of a 
superior quality, and it is found to be poor in quality, or the reverse, whoever suffers 
a loss has the right to renege on the sale. By contrast, if both parties agree on the 
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sale of one type of item and the item is discovered to be of a different kind, the sale 
is considered to be an error and both parties can renege on the sale. 


When merchandise is sold, there are many variables that affect when the transaction 
is finalized. The important factors include whether the sale takes place in the domain 
of the buyer or the seller. If neither of them owns the domain, there is a further 
distinction between the public domain, an alleyway, and a domain that belongs to 
another individual. Another important issue is whether a measuring vessel being 
used to measure the merchandise belongs to the buyer, the seller, or someone 
else. In practical terms, these variables affect whether each party can renege on 
the transaction, e.g. if the market price of the merchandise suddenly changes, and 
who is responsible for the measuring vessel and its contents. 


One particular transaction discussed in this chapter is that of a young child sent 
to purchase an item from a storekeeper on behalf of his parent. In this case, the 
Gemara rules that if one sends a child and gives him money and a vessel to hold 
the merchandise that he purchases, the storekeeper is responsible for the money 
and for the merchandise he pours in the vessel. He is not responsible for the vessel 
itself unless he picks it up for the purpose of using it. 


There are different methods of acquiring movable property. All such items can be 
acquired by means of lifting, even when the acquisition is performed in the public 
domain. Heavy and large items, which are not easily lifted, are acquired by means 
of pulling. Acquisition through pulling is not effective in the public domain. Items 
that can be pulled only with difficulty, e.g., a ship, are acquired by means of passing, 
which is performed in the public domain or in a domain that belongs to neither of 
them. Other options include the acquisition of movable property by means of the 
land on which it is located or by using a cloth in a symbolic exchange. The acquisition 
of a promissory note requires both the act of passing and the writing of an additional 
bill of sale, as they are not acquired by means of passing alone. 


The Sages caution that a seller must take great care not to cause a loss for the buyer 
due to a defect in one’s scales or measurement implements, and he must ensure that 
he measures accurately. Anyone who is not careful in this regard, and certainly one 
who employs false measures, steals from the public. 


This chapter includes several aggadic passages. The main discussion, which appears 
in the context of ships, ostensibly describes the travels of Sages in the oceans and 
deserts. These tales are generally interpreted as allusions to ideas about the nature 
of the world and historical events, as well as visions of the future. 
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Since the publication of the first volume of the Koren Talmud Bavli we have employed 
some transliterated acronyms, such as Rambam, to give the translation a more 
authentic flavor. These acronyms are used throughout this volume where they are 
well known and where the acronym helps readers easily identify the author in ques- 
tion. The following chart provides the full name of each author or work alongside 
its common acronym. 


Derashot Mahari Mintz Homilies of Rabbi Yehuda Mintz 


Rabbi Eliyahu of Vilna, the Vilna Gaon 
= - 


Poeem Comments of Rabbi ‘Rabbi Eliyahu of Vilna of Vilna on the Talmud 

Hassagot HaRa‘avad Comments of Rabbi Avraham ben David on the Rambam's Mishne Torah 
Hiddushei Aggadot LaMaharal poer Aggadot by Rabbi Yehuda Loew of Prague 

Hiddushei HaGeranat Hiddushei Rabbi Naftali Trop 


Hiddushei HaRim Hiddushei Rabbi Yitzhak Meir of Gur 


Mak ~ Rabbi Moshe be sef di Trani 
Rabbi Yehuda Loew of Prague 
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aharam Alashkar 
aharam Brisk 

aharam Halawa 
aharam Lublin 
aharam Mintz 

aharam of Rothenburg 
aharam Padua 

aharam Schick 
aharam Schiff 


aharatz Hayyut 


ahari Abuhav 


Rabbi Moshe Alashkar 
Rabbi Mordekhai Brisk 
Rabbi Moshe Halawa 
Rabbi Meir of Lublin 
Rabbi Moshe Mintz 

Rabbi Meir of Rothenburg 


Rabbi Meir of Padua 


Rabbi Moshe Schick 


Rabbi Meir Schiff 


Rabbi Tzvi Hirsch Chajes 


Rabbi Yitzhak Abuhav 
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Ritva Rabbi Yom Tov ben Avraham Asevilli (of Seville) 


| 
id 
if 
im 
Rabbeinu Asher ben Rabbi Yehiel 

Shakh Siftei Kohen by Rabbi Shabtai Cohen Rappaport 


The Six Orders of the Mishna 
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Talmid HaRa‘ah A student of Rabbi Aharon HaLevi 
Responsa of Rabbi Shimon ben Tzemah Duran 


Tosefot HaRosh Tosefot of Rabbeinu Asher ben Rabbi Yehiel 
Tosefot Rid Rey of Rabbi re di Trani the Elder 
[20 LeNefesh Hayya by Rabbi Yehezkel Landau 
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Performed an act demonstrating — pnt 
13...ownership [hehezik] 


389... Thorny shrubs — 93% 

384...He would turn the branches — ww ai my 
419...Hin— pt 

412...Let the scale tilt an extra handbreadth — nay b yaa 
104... .Leeks from onions - pbsan ya poga 

109...One who bends - prann 

312...One who sells a city — YYT ny TBI 

260...Mount Seir, Ammon, and Moab — ania jiay wwe I 
57...The martyrs of Lod — 1b 0 


t 


138.. .Winnow — mit 
135... JUGS — 9p 


n 
34...One new wall — KPN <I 
61...In addition to the entrances — wnawn yin 
26...Presumption — npm 
Rummaging through — '23W won 
268...the graves of the dead 
370...Combs — nbn 
Five courtyards — sanb Dimna NISI wan 
63...open onto an alleyway 
It is incomplete -230p 2m xm TEN 
64, 247, 354...and this is what it is teaching 
257...Sea squill —a¥n 
388... Tripod - xan 
105...Mustard and bees — pyanban 
136...Carob tree - 3110 
Young carob tree - 33712 ix ann 
315...that has not been grafted 


v 


68...Signs his name Tavyumei — DNT %2Y2V 
152...Untithed produce [tevel] -53y 
266...Its ring - inyvay 

89...Drop and channel - Dish 75" 
293...Cup - map 


69...Yavam — oD 

18...Porcupine — thn 

The Jordan issues forth — Dyas nwan KEY jiy 
347...from the cave of Pamyas 

280...The salvation of a firstborn son — ja yw? 

349. ..Jasper — maw 


190.. -Kor - «113 

197... Saffron crocus — XPT NANI 
100...Wall of a pit- ta bmp 

235...Kinara — KY 

50...Every scale — map 

189... Diverse kinds — oxds 

153...Along the plumb line — nipon 2 


5 


Neither with the solid residue of produce - n933 x 
107...that has been pressed free of its oil 

Itis not the mustard - ppn btn xb 
371...that renders them impotent 


X 


169, 358...By means of land — KYN 33% 
210. . „Letter from the West — KIWAN KAWY 
408. ..lssar - P% 


Lower millstone [itzterobil] — nm bane 
301...and upper stone [kelet] 


62...Portico — MYP% 

14...One-cubit-thick wall — ppp tw max 

235... Trust — TY 

198...Spain [Aspamya] — NBD 

112. ..Afrazta — SEN 

45...Four hundred dinars — 1 7NA ya% 

76...The Ark that Moses fashioned — nwn nwyw yin 
418...Boxwood — yiawx 


al 


255... The fields were concealed — ng ab aKa 
339...Botziata of Miashan — went xnwxia 
The cistern is below — nya} pore mad sta 
144...and the tree is above 
260...Well [bei garguta] — maya a 
Summer synagogue — SNE 131 Kb) 2 
16...and winter synagogue 
342...Between one fin and the other fin — xed RYU pa 
13...Space between the rows — 211K Y3 
129...Area...for sowing four kor of seed — pnia nyay ma 
329...An area fit for the sowing of a homer — ain yu ma 
35...Beit kor — WD ma 
The area required for sowing - yai ma 
315...a quarter-kav of seed [beit rova] 
37...Gatehouse — Www ma 
149, 278, 376...First fruits — NDS 
140...Ben Netz- Y) a 


A child born after — naw ja 
112...eight months of pregnancy 


370...First brood — miv 733 
17, 342...Divine Voice [bat kala] — xp na 
315...Untrimmed sycamore — mapwn nana 


a 


189... The fence — KT 
75...Gevil and kelaf — ap on 


The solid residue of produce — n94 
99. ..that has been pressed free of its oil [geet] 


298...Winepress — ma 


372... Honey — vat 
346...Fish are unrestrained — 8979 D4 
375...Plane trees — ba 
267... They are similar to two suns — man toa wh Dnj 
254...Dura that was founded by shepherds — KIY 17 N17 
195, 286...Cistern [dut] — mt 
The law of the kingdom — N91 ems KIT 
254...is the law 
108...It heats hot items — OM arama 
102...He who asked it — ab NPT 


m 


142...It goes toward the south — pint dy pin 
162. ..Those who travel to Usha — KwIx bin 
245...Hurmiz Ardeshid — PETN mT 
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if he built close to half the wall - F33} qa xxbab 29 
28...he built close to the entire wall 


345...Drug of life [samterei] — sab 
64...Sealed and he wishes to open it — inmisy wpa nin 
Ordinary situation with regard to -bby Tp OND 

199... Judea and the Galilee 


y 
207...Avar Yemina — KII Tay 
261...Conspiring witnesses — DaRi oy 
398...Hammer —xbay 
123...Ezra instituted — jpn KYY 
392...Deeper than the shadow —byn papay 


189...Wild donkeys — thw 
135, 189...Orla ay 


151, 257...Pea— IND 

37...Key —nnnis 

372...Prosbol -biajia 

133. .. The corridor and the upper chamber — my) wins 
340...Parasangs — DD 


303...Duct — Wir 

352...Meat sauces [tzikei kedeira] — TY) YY 
356...Flask [tzelohit] — mniby 

163...Caper bush -qh 


P 
29...Indentations to fix beams in place — "W537 KAYA? 
8...Rendered forbidden — wp 
347...Keiromyon and Piga — 1351 jaina 
113...Kelanita — xp 
398...Basket -nbp 
317...Reeds that are split — ppano Dp 
269...Kapotekiyya — %pviS™ 
90...Cassia -myy 
210...Kashta - xap 


269...Quarter-log — 793) 

140... The southern wind — naint nn 

115...A mill on a base -iian wm 

255, 300...Exilarch — xmba w 

345...Broom — xan 

99...Millstones — 23¥1.337 

226...The swindlers of Pumbedita — xn1a7057 NAI 


w 


280. .. The first week of a son — jan yaw 

189, 372. . Sabbatical Year — yaw 

347... Seven seas — oa» mya 

329. .. Ancestral field — mints mw 

60, 298. ..Dovecote — qaw 

349. ..Onyx - omiw 

49. ..Contributes his shekel — bpw Spi 
390...Reddish-brown [shehamtit] — nmang 

123...He pays the tax — x323 JW 

266...The table of a Torah scholar — 037 onan by mw 


For winding around the pole... .for — 9p» Subnav bub 
74...winding around the circumference 


104...Mustard plants -dmm oy 

404. ..Log -3b 

252... Turnip - xpp 

139...On any side — mb% 

108... Tabs of purple wool — roa bw mw) 


n 
Alleyways - mara med pwann nixian 
65...that open onto a public thoroughfare 
173...Why would | lie — apy % m 
365.. .lt follows after pleasant talk — ita nwo TMX ban 
148...Misuse of consecrated property — povin 


The heretics instruct people — 32 Fa 1711 
141...to pray in that direction 


295... Tunnels -nim 

106... A soaking pond and a washing pond — pray yarma 

One whose wall - ivan bnish qap nia mgwa 
126...was near the wall of another 

302.. .Mortar - neni 

153... The height of an ox goad — yayan xbn 

319...Window frames — nivibn by nian 

319...Stands for the legs of a bed — Awan wp by nian 

318...Door frames — NINDS bw niana 

114... .Bitter salt - xaya Mba 

127...Below — abn 

127...Above — iwn 

139...From his cucumbers and gourds — vyb yewpnan 

366...Misuse of consecrated property — moon 

125...Animal tithe — maga Wyn 

379...Poor man’s tithe — ay ws 

293, 379...First tithe — wx Wy 

379...Second tithe — aw wan 

50...Leper -yyin 


The surrounding field -4p ppa 
22...and the surrounded field 


269...Spout, gutter pipe — ama vara 


347...Rolls down — 77 


al 

99...Launderer’s pond -= ppaia n3133 
370...Swarms — Dym 
89...Hair and follicle — Kay Ka 
278...Water libation — Dan pe») 
236...His wife's property — iMY 'p3) 
211... Unsold property — pyin 22 Dp) 
128...Mongoose — 7993 
416...Fulcrum [nefesh] of a scale — DNA Wd) 
Naftuha, Arva’a, — menu MIW NND 

260...and Shalma’a 


192...Plowed the field for a year — mọ my 


D 


403...Sea -XD 
9, 205, 342. ..Mnemonic — yD 
The tips of the — 292 py awo 
21...branches to the outside 
102...Rock that crumbles in one's hands — oa xan yoo 
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359...Tavakh — JNA 
110, 226, 377...Conclusive refutation [teyuvta] — KAIVA 
263, 301...Oven — 13A 
378... Teruma — mann 
Two parcels of — a2 AIK ROY TC A 
70...land next to two channels 
Two parcels of — 8742 7X AA 
70...land next to one channel 


60...Nine kav— pap aywn 


91... Tanner [bursi] — >a 

139... Tannery [burseki] — *pona 

48... Pillow [bei sadya] — x*1D '3 
314...Enclosures [beivarin] — ja 
208... Torrent [bideka] — “pa 
314...Bizlei — pa 

287...Building [bira] -nYa 

310. . .Olive press [beit habad] - 33 ma 
74...Baitos ben Zunin — pat ya pima 
375...Oaks [balutei] — wba 
267...Cluttered [balus] — Dba 

311.. .Curtains [bilaniyot] — nha 

115. .../sterokanit salt — nypin nona 
268...Quilts [bistarkei] - prnba 
417...Tin [ba‘atz] - yya 

7...Expanse of fields [bika] - nypa 
344...Diver [bar amoraei] — MTN TA 
313...Registrar [bar mahavanita] — xO 72 
375...Juniper [berati] — 71a 


289...Gamma [gam] - ON 
191...Livestock [goderot] — nintia 
13...Gevil -b 

327. . Barrels [gulfei] — ra 

130, 276...Balcony [gezuztra] — KWM 
13...Planed stones [gazit] — m3 
417...Metal alloy [gisteron] — jwp 
412...Additional amount [gerum] - D 
119...Narrow bridge [gamla] - soni 
119...Weaver [gardi] — T 
149...Cubits [garmidei] — "Pa 


4 
296...Cistern [dut] — mvt 

155...Scarecrow [dahlulei] — on 

293...Story [deyota] — NDT 

404...Dinar — Wt 

362...Saddlebag [disakkaya] — xD" 

304. . Baker's board [daf shel nahtomin] — painna bw aT 
92...Children [dardekei] — #171 

89...Snake [derakon] — ip 


187...Involvement [derara] — 8177 


198... Three independent lands — nix vow 

35...Name — Kaw 

392...The sun is red — WA npa wow 

Two houses — ATT Ww IY wa DMI Iw 
31...0n two sides of a public domain 

That the - myw maby mwa 
280...wicked kingdom spread 

136...Sycamore tree — mp 

272...Bench — xo 

Two courtyards — Wa my) it niy aw 
33...one higher than the other 


x 


268...Gate [abbula] - xbiax 
40...The city gates [aglei gappa] — 893 bax 


414...Market inspector [agardam] - 077 


32...Expenditure [uzinka] — KRINN 
246...Bills of sale [onot] — miaix 
341...Nostril [avsayya] — RIDIN 

13...Rows [urbei] — 31% 

341...Antelope [urzila] — xox 

35...Small room [idrona] — x17 
115...Lower millstone [isterobil] -bawp 
339...Gangway [iskala] — appx 
339...Mast [iskarya] — IPB 

408.../ssar— DN 

91. . „Astrology [itztagninut] — maxx 
301...Lower millstone [itzterobil] -bais 
341...Mud eater [akhla tina] — x29 Ty 
268...Slandered [akhlu kuretza] — K% xP box 
4o...En masse [akhluza] — SA 

62, 142. . .Portico, Enclosed veranda [akhsadra] - myto% 
268...Magus [amgusha] — KONIN 

256... Tax collectors [andisekei] — 9p% 
269...Anpak, anbag — 343% PDI 

314...City scribe [ankolemus] — pidbipns 
359. .Antikei — mI% 

35...Hall [aspelida] — xp oepx 

117, 164.. .Alfalfa [aspasta] - KADSDX 
145...Mansion [appadna] — KIN 

213. . . Stewards [apotropin] — paiwiax 
220...Designated repayment [apoteiki] — p»miax 
29...Beam [afriza] — K9% 

285...Attic [apta] — XIX 

67...Rows [atzyata] — TINO 

341...Fort [akra] — Kp% 

341. ..Frog [akrokta] — xppp 
255...Sharecropping [arisuta] — NINDS 


40... Tax [arnona] — KNN 
43...Purse [arneka] — xp 
235...Bill of sale [ashkalta] — xmbpuns 


al 


166. ..Fields [bagei] — 3x3 
194...Scattered [bazei] — "Ka 
375...Pistachio trees [butnei] — 3014 
288...Orchards [bustanei] — mp3 
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D 
245.. .Safe investment [segulla] — ei] 
210. . Survey [sayyar] — 189 
411. ..Wholesaler [siton] - pwo 
355...Alleyway [simta] - Kyne 
231...Sicarius [Sikarikon] — jpo 
428...Salmanton — qieaabp 
313... Santar — WD 
226...Cloak [sarbela] — shaw 
406...Middleman [sarsur] - noy 


y 
398...Strikes with a hammer [uklei be’ukela] — xbaya doy 


5 


48, 408. ..Pundeyon — jPa 

46... They exchange [poretin] — povis 
78...Handbreadths [pushkei] - 13W15 
252...Crevices [filei] — yp 

259...Beam [pisela] — nbp 

61.. .Pit for animal food [peira desuflei] — Dery xP. 
250...Palaces [palterin] — pwa 

118...Region [pelekh] — bs 

42...Columns of the city [passei haïr] — vy DS 
256...Idler [pardakht] - na15 

151...Prosbol — Biarin 

133...Corridor [perozdor] — qimia 

353. . Bit [perumbiyya] — KanN 
424...Merchandise [perakmatya] - Konp 


x 


103...Rock [tzunema] - Kany 
359... Yoke [tzemed] — tax 


P 
142. ..Small tent [kubba] — nap 
135...Vines [kofaei] — "%3ip 
420...Kortov — ain 
24...Cluster [kibbura] — xa 
18...Freeman [kelonya] - xp 
301, 398...Upper stone, Basket [kelet] — nop 
422...Kefiza — KP 
359...Wagon [karon] — ji 
344...Crate [kartalita] — xvi 
71...Diagonally [karna zol -5t KP 
342...Ankle [kartzul] -hyp 
90...Keresh — wap 
373...Straw [kashkashin] - pwpwp 


5 
289... Triangular plot [rosh tor] — in wx 
14. ..Gravel [rikhsa] - KoD 
130. . Ris — D7 
18... .King [reikha] — X37 
68...Street [risteka] — PADI 
428...Worms [retzinta] — NAPS 
145...Chaff [rakta] — APT 

w 
375... Teak [shaga] — KINKY 
161...White field [sedeh lavan] — ww mw 
186. . Discretion [shudda] — KTW 


m 
148, 369...Ordinary person [hedyot] — virt 
424. . Province [hiparkheya] — 315" 
227...Administrator [harmanya] — KIYI 


111...Became worm infested [hitrifu] -D7 


1 


318. . Roses [vardda] — KIM 
311...Curtains [vilaot] — mindy 


t 


255... Tax officials [zaharurei] -1m 
252...Clears a field [zakkei zikheya] — K139" "Dt 
268...Water skin [zarnuka] — xpath 


n 
210...Uncle [haviv] - an 
307...Sand fields [holsaot] — mixpbin 
310...Humrata — xn 
191...Peeled barley [hushela] — swan 


v 
352... Small houses [totperaot] — nix aviv 
221... Template [tofesa] - xbaip 
416...Small scales [turtanei] — oT 
191...Arabs [tayyaei] — 0 
255...Land tax [taska] — xppY 
43...Guard [tarzina] — KIW 
278...White cement [terakesid] - "PIW 
60...Hall [teraklin] — Popw 
14. ..Wall [teraksin] — popw 


311... Yekamin — pap 


F] 
90...Garden saffron [kurkema derishka] — KRWI K221 
310...Posts [klonsot] — ninya 
99...Base [kalya] - wp 
41...Crown tax [kelila] — Kbs 
39... Tax [karga] - «313 
40. .. The digging of wells [karya patya] — nd KD 


5 


24... To chase it away [/e'akhluyei] — mbox) 
412...Litra — xv 
35...Letekh — aah 


P] 
9.. Partition of pegs [meseifas] - p*bIa 
414...Balance with precision [me‘ayyenin] - pyn 
278. ..Paint [mefayyehin] — praa 
370...Leave [mafriah] - m92 
200...Killing [meradin] - pa 
19...Green marble [marmara] - xa 


102. ..Dampness [metunta] - kann 


a 
106...Washing pond [nadyan] — "13 
70...Channel [nigra] — K% 
89...Hair [nima] -ND 
131. ..A chick [nippul] —bipy 
145...Lid [nakhtema] — KAA) 
183...Piece of cast metal [naskha] — X393 
130... Traps [neshavin] — paw 
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n 
128... Small date trees [talei] — DNA 
375...Acacia tree [tornita] — KOA 
117, 318.. .It shall stand [teiku] 3pm 
30...Garden [tarbatz] -ya1A 


420... Tarkav - apn 


375...Cypress [shurbina] — KYI 
201...Word [shuta] — xp 

229... Taskmaster [shahvar] — nw 
192...Clump [shibba] - Kaw 
122...Almonds [shiyuskei] — povw 


342...Fin [shitza] — KYW 


5 
124...Rav Adda bar Abba — ®3& 33 XK 31 
68...Rav Aha of Difti — mo%a XIX 31 
181...Rav Idi bar Avin — pay a 9% 37 
232...Rav Beivai — wan 
124. ..Rav Dimi of Neharde'a — Nyaya 12°F 37 
299...Rav Huna — xo 1 
228...Rav Yosef - D1 31 
299...Rav Yirmeya bar Abba — xax 53 maY 37 
Rav Mari, son of — Sym nat Ty 
288...the daughter of Shmuel 
4n...Rav Safra — x90 31 
147...Rav Pappa - x33 17 
45...Rav Shmuel bar Sheilat — now sayin n 
340. ..Rabba - 731 
341...Rabba bar bar Hana — may 13 13731 
38, 377...Rabbi Elazar -Why 27 
74, 424...Rabbi Elazar ben Azarya — myy ja why 27 
58...Rabbi Eliezer HaModa'i — wit qb 27 
276...Rabbi Ami — 7% 937 
271...Rabbi Bisa — xpa 937 
265...Rabbi Bena’a — m2 31 
409...Rabbi Zeira - W131 
261...Rabbi Halafta — xa39m a1 
56...Rabbi Hananya ben Teradyon — ;#31h 72 KT 
41...Rabbi Yehuda HaNasi — Kwan THAD D7 
39...Rabbi Yehuda Nesia — Aba THT D7 
38...Rabbi Yohanan — pni 37 
41...Rabbi Yonatan ben Amram — O'vay 72 jnai 937 
277...Rabbi Yannai — 9X3 937 
53...Rabbi Akiva — Xa" 927 
Rabban Ukva — mana ja KAP 121 
244...and Rabban Nehemya 


K 
43... lfera Hurmiz — "APT KDN 
37.. Elijah -19% 


al 
17...Bava ben Buta - %93 ja X33 
165... The bar Elyashiv household -IY an9a 
59...Binyamin the righteous — pasa pana 


à 
349...Gabriel and Michael -bgm byna 
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324...Judges of Eretz Yisrael -bw yom» 
241... Judges of the exile — mots wI 


gi 
17...Herod — pTi 
388...Hillel - %7 

ij 
407. . .Ze'eiri — pyr 

v 


53... Turnus Rufus — psi 


s 


118... Yehoshua ben Gamla —xbna jaywin 


n 


59...Munbaz — aya 
68...Mar bar Rav Ashi — x 3.12 2 


P 
415...Karna — XP 
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